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PREFACE. 


Tms  book  originated  from  a  course  of  lectures  de- 
livered in  the  law  school  of  the  University  of  Pennsyl- 
vania ;  and  one  object  of  the  author  was  to  trace  the 
doctrine  of  consideration,  and  show  how  large  a  part 
it  has  in  the  theory  of  contracts  at  common  law.  In 
doing  this,  he  was  led  to  contrast  the  Roman  Law, 
where  the  doctrine  of  consideration  was  unknown,  or 
existed  only  in  the  germ,  and  he  then  passed  to  the 
law  of  sales  as  being  a  practical  and  important  appli- 
cation of  the  principles  of  both  systems. 

The  work  is  now  submitted  to  the  profession,  in 
the  hope  that  it  may  cast  some  light  on  one  aspect 
of  the  vast  field  of  jurisprudence,  which  is  continually 
expanding,  and,  though  continually  explored,  will  ever 
remain  unexhausted. 

Philadelphia,  Jan.  1,  1887. 
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CHAPTER  I. 

THE  GROWTH  OP  JUBISPBUDENGE. 

Law  in  the  Ancient  World.  —  Effects  of  War  and  Commerce.  —  The  Roman 
Law. — Jurisprudenoe  of  the  Middle  Ages.  —  Relation  of  the  Roman  Law 
to  the  Common  Law. 

The  growth  of  jurisprudence  has  been  influenced  by  causes 
that  might  at  first  sight  appear  inadequate  to  such  a  result. 
War  and  commerce  have  been  the  civilizers  and  instructors 
of  mankind.  Without  them  there  would  hardly  have  been  a 
science  of  the  law.  In  order  to  appreciate  their  beneficial  in- 
fluence we  must  revert  to  the  period  when  mankind  were 
segregated  in  clans  or  tribes.  Each  district  had  its  peculiar 
family,  which  regarded  every  other  with  fear  or  aversion,  and 
"stranger"  was  so  nearly  equivalent  to  "enemy"  that  the 
same  term  served  to  designate  both.  The  diversity  extended 
to  manners,  language,  religion,  laws.  Six  different  tongues 
were,  it  is  said,  spoken  in  Italy,  and  not  less  than  four 
within  thirty  miles  of  the  gates  of  Rome.  Union  seems  to 
have  been  produced  in  the  first  instance  by  causes  which 
humanity  and  reason  may  disapprove,  but  which  were  not- 
withstanding effectual.  Some  tribe  more  adventurous  than 
the  rest  left  their  native  seat  in  the  hope  of  plunder,  or  with 
a  view  to  secure  a  more  fertile  soil,  and  drew  others  along 
witli  them.  Such  seem  to  have  been  the  moving  springs  of 
the  long  series  of  armed  migrations  which  peopled  Europe 
from  Asia,  and-  gave  the  Indo-Germanic  race  a  dominion 
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which,  did  not  China  intervene,  would  be  co-extensive  with 
the  globe.^  The  fear  of  aggression  induced  concert  for 
defence.  In  whichever  way  the  struggle  terminated,  the 
barriers  of  race  and  prejudice  were  broken  down.  It  was, 
if  we  may  believe  tradition,  the  union  of  the  Oreeks  against 
a  common  enemy  that  gave  rise  to  the  first  and  greatest  of 
all  poems  —  "the  Tale  of  Troy  divine."  The  desire  to  re- 
cord the  heroic  deeds  of  his  countrymen  in  resisting  the 
invasion  of  Xerxes  prompted  the  history  of  Herodotus.  The 
conquest  of  Persia  by  Alexander  spread  the  language  and  cul- 
ture of  Greece  throughout  the  vast  Asian  Empire,  which  he 
overthrew.  Heterogeneous  races,  creeds  the  most  various, — 
the  monotheism  of  the  Jew,  the  dualism  of  the  Fire-worshipper, 
Egyptian  symbolism,  —  were  brought  beneath  a  European 
sceptre,  and  the  philosophers  who  flourished  under  the  suc^ 
cessors  of  the  Macedonian  conqueror  might  find  in  the  diver- 
sity of  religious  belief  an  argument  for  scepticism,  or  reason 
from  its  universality  to  faith.  A  cosmopolitan  city  arose  in 
Alexandria,  which  might  boast  that  as  men  of  all  nations 
gathered  in  its  marts,  and  its  libraries  contained  the  books 
of  every  age  and  clime,  so  every  shade  of  opinion  was  repre- 
sented in  its  schools ;  and  the  mingling  of  these  diverse  ele- 
ments generated  ideas  which  leavened  the  currents  of  Judaic 
and  Hellenic  thought,  and  finally  made  their  influence  felt 
throughout  the  civilized  world.*  The  labors  of  the  Seventy 
rendered  the  Pentateuch  accessible  to  every  one  who  under- 

^  Some  idea  of  the  instability  which  led  to  sach  important  resolte  may 
be  formed  from  Csesar's  aoconnt  of  the  Helvetii.  We  there  see  a  people 
having  a  fixed  abode,  a  magistracy,  laws,  and  the  spirit  and  organization 
requisite  for  vindicating  their  liberty  and  punishing  the  powerful  chief 
by  whom  it  was  assailed,  but  who  yet  did  not  hesitate  to  devastate  and 
abandon  their  country,  and  go  forth  with  their  wives  and  children  through 
hostile  tribes,  they  knew  not  whither,  in  the  hope  that  conquest  would 
give  them  a  more  fertile  territory  than  that  which  they  left  behind.  Mad 
as  such  an  enterprise  may  appear,  it  was  simply  out  of  date,  and  might, 
three  centuries  earlier,  or  at  a  later  period,  have  been  as  successful  as 
that  which  gave  the  Celts  Cisalpine  Gaul,  or  like  the  march  of  Brennus  or 
of  Alaric  have  ended  in  the  capture  of  Rome. 

«  See  Matter,  ficole  d'Alezandrie,  i.  22S,  272,  286.  Stanley,  Hirtoiy 
of  the  Jewish  Church,  lect.  xlvii. 


Digitized  by  VjOOQIC 


THB  QROWTB,  OF  JTTBIBPBnDEKCB.  8 

jitood  Greek,  whicb  then  held  the  place  ihdt  was  filled  by  the 
French  language  during  the  last  century;  and  the  sublime 
aceoont  of  the  creation  in  the  book  of  Genesis  could  not  in 
the  then  temper  of  mankind  but  gain  by  comparison  with 
the  idle  cosmogony  of  Hesiod,  or  the  Epicurean  theory  that 
matter  has  in  it  the  potentiality  of  all  things.^  The  Hebrew 
Scriptures  were  thus  brought  into  juxtaposition  with  tiie  lech 
sons  taught  by  Socrates  and  Plato,  and  became  a  factor  in 
the  education  of  mankind,  which  grew  in  importance  with 
the  lapse  of  time.'  Such  intellectual  commerce  could  not 
but  be  advantageous  to  both  the  nations  that  have  con- 
tributed so  largely  to  the  development  of  our  race.  If  the 
Greek  did  not  readily  believe  he  might  at  least  be  compelled 
to  feel  that  there  was  more  in  heaven  and  earth  than  had 
been  dreamed  of  in  his  philosophy;  and  the  Jew  learned 
to  abate  the  repugnance  with  which  he  had  regarded  the 
Gentile  as  common  and  unclean.  A  great  and  predominat- 
ing power  arose  in  Rome.  Unlike  most  other  conquerors 
her  arms  were  used  to  establish  rather  than  destroy,  and 
their  success  was  generally  followed  by  the  introduction  of 
the  Latin  tongue.  The  void  which  war  had  made  in  Africa 
and  Spain  was  filled  from  Italy,  jand  the  emigration  to  the 
East  was  hardly  less  numerous.  We  may  judge  of  the  extent 
of  this  outflow  from  what  seems  to  be  the  well  authenticated 
statement,  that  eighty  thousand  —  or,  according  to  some  au- 
thorities, one  hundred  and  fifty  thousand — Italians  perished 
in  a  single  day  in  Asia  Minor,  by  the  orders  of  Mithridates ; 
that  a  number  almost  as  great  were  subsequently  massacred 
in  the  Islands  of  the  JSgean  Sea,  by  the  same  despotic  com- 
mand ;  and  that  notwithstanding  these  atrocities,  a  numerous 
corps  of  Italian  exiles  fought  in  his  armies  to  avenge  the 
wrongs  of  Samnium  and  the  sufferings  which  they  had  en- 
dured, during  the  social  war,  at  the  hands  of  Rome.  The 
obstacle  was  removed  by  the  downfall  of  a  monarch  whose 
power  for  a  brief  period  rivalled  that  which  had  been  wielded 

^  Matter,  fioole  d'Alexandrie,  i.  212.    Stanley,  Histoiy  of  the  Jewish 
Chureh,  iii.  268,  288. 

«  Matter,  £cole  d'Alezaadrie,  i.  198,  272. 
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hj  the  Persian  kings,  and  the  Roman  dominion  was  soon 
afterwards  extended  in  Europe  to  the  Northern  Ocean.  B7 
an  impulse  that  could  not  be  withstood,  the  Greek  and  Latin 
tongues  became  the  common  speech  of  the  civilized  world, 
and  an  audience  might  be  found  in  every  city  that  could 
understand  and  follow  the  teachings  of  the  apostles  of  Chris- 
tianity. The  Mediterranean  became  a  Roman  lake,  and 
around  it  clustered  a  group  of  nations  which,  though  differ- 
ing in  mannei-s  and  origin,  read  the  same  books,  and  were  to 
a  great  extent  imbued  with  the  same  principles.  Commerce 
did  her  part  to  complete  the  change  that  war  had  inaugu- 
rated. The  ships  which  traded  to  the  different  parts  of  the 
Roman  Empire  diffused  ideas  as  well  as  merchandise,  and  in 
the  search  for  profit  promoted  the  growth  of  civilization. 
The  Roman,  standing  in  the  centre  as  the  common  master, 
was  from  the  necessity  of  the  case  forced  to  look  upon  all 
with  an  equal  eye,  and  to  lay  down  rules  that  should  be  gener- 
ally applicable.  The  law  ceased  to  be  a  bundle  of  customs 
or  traditions,  and  became  a  science.  The  reason  of  the  rule 
was  sought  for,  and  when  it  ceased  to  be  applicable,  an  excep- 
tion was  deduced  or  a  new  rule  instituted. 

Great  as  was  the  opportunity  of  the  Romans  to  civilize  and 
legislate  for  the  nations  whom  they  subdued,  it  would  have 
signified  little  had  they  not  been  peculiarly  fitted  for  such  a 
task ;  and  we  may  believe  that  much  as  they  acquired  from 
their  intercourse  with  other  nations,  they  were  still  more  in- 
debted to  their  own  traditions,  which  recognized  a  higher 
standard  of  duty  than  any  which  prevailed  elsewhere,  or  is 
practically  followed  in  modern  times.  It  is  the  fashion  to 
decry  the  Roman  legends  as  the  offspring  of  patrician  vanity 
credulously  accepted  by  descendants  who  were  ready  to  prop- 
agate any  story  that  added  to  their  family  renown ;  but  we 
should  recollect  that  a  myth  may  have  a  higher  significance 
than  if  it  were  a  fact,  as  being  the  creature  of  the  popular 
imagination  and  what  the  popular  heart  approves. 

It  has  been  justly  said  that  national  character  depends 
on  what  a  people  believes  of  its  leaders,  rather  than  on 
what  they  really  are.     If  Chevy-Chaco   were  historical,  it 


Digitized  by  VjOOQIC 


THE  GBOWTH  OF  JtTBISPBUDENCE.  5 

would  prove  that  a  quarrel  between  feudal  chiefs  was  fought 
out  to  the  bitter  end ;  viewed  as  legendary,  it  confirms  what 
we  may  learn  from  Froissart,  that  chivalric  valor  was  the 
quality  most  esteemed  on  either  side  of  the  border.  We  may 
therefore  feel  sure,  that  whether  the  Roman  traditions  were 
or  were  not  historically  true,  mankind  did  not  err  in  looking 
to  them  for  lessons  of  constancy,  patriotic  devotion  and  un- 
swerving rectitude,  nor  in  regarding  those  qualities  as  charac- 
teristics of  the  race  which  subdued  the  world.  So  the  story 
of  the  expulsion  of  Tarquin,  of  the  fall  of  the  Decemvirate, 
of  Coriolanus,  and  of  the  plebeian's  wife  who  instigated  the 
a^tation  that  led  to  the  Licinian  laws,  would  be  a  convincing 
proof  of  the  respect  for  woman  and  her  influence  on  the 
course  of  events,  though  the  incidents  were  fabulous,  and 
Lucretia,  Volumnia,  and  Virginia  never  existed. 

No  reader  of  Cicero's  dialogues  or  of  Horace  can  fail  to 
note  the  grandeur  of  the  Roman  ideal,  and  the  reverent  re- 
gard of  both  orator  and  poet  for  the  ancestral  virtue  of  the 
republic.  Such  conceptions  formed  the  character  of  the  men 
who,  after  liberty  had  become  extinct,  and  when  the  other 
avenues  to  public  life  were  closed,  found  a  career  in  the 
armj,  at  the  bar,  and  in  the  administration  of  justice,  and 
could,  like  Agricola  or  Papinian,  stand  erect  under  a  Domi- 
tian  or  Caracalla. 

The  morals  of  a  people  are  reflected  in  their  laws,  and  the 
lofty  tone  of  the  Roman  jurists  dignified  their  work  and  fitted 
it  to  endure.  A  sweeping  generalization  is  rarely  accurate ; 
but  we  may  agree  with  Guizot  that,  while  culture  came  from 
Greece,  and  spiritual  lore  from  Palestine,  Rome  taught  a 
moral  lesson  through  her  jurisprudence  and  the  lives  of  her 
great  men,  as  portrayed  in  her  annals,  that  could  not  have 
been  learned  from  any  other  source.  It  was  characteristic  of 
the  Roman,  though  continually  at  war,  to  rate  civic  virtue 
above  the  glory  to  be  acquired  in  battle  ;  and  this  trait  quali- 
fied him  not  only  to  legislate  for  the  nations  whom  he  sub- 
dued, but  to  form  a  code  which  survived  his  downfall,  and 
rendered  him  in  effect  the  lawgiver  of  the  races  by  whom  his 
empire  was  overthrown. 
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It  is  to  tii686  among  other  oauses  that  we  may  attribaie  ULe 
amazing  growth  of  the  Bcienoe  of  jurisprudence,  which  in  the 
two  centuries  succeeding  the  accession  of  Augustus,  attained 
a  height  which  it  was  not  destined  to  surpass.  For  although 
we  now  look  to  the  Pandects  and  the  Institutes  which  date 
from  the  reign  of  Justinian,  for  the  principles  of  Roman  law/ 
these  publications  are  well  known  to  have  been  compiled 
from  the  writings  of  an  earlier  period. 

The  downfall  of  the  Roman  Empire  was  to  a  great  extent 
a  wreck  of  the  accumulated  learning  of  the  past,  but  jurisprur 
dence  is  a  science  not  easilj  destructible.  It  was  indeed  at 
one  time  the  received  opinion  that  during  the  centuries  pop- 
ularly known  as  the  dark  ages,  the  oiril  law  ceased  to  exist 
as  a  guide  for  the  tribunals  or  to  regulate  the  transactions  of 
mankind.  It  was  to  the  discovery  of  the  Pandects  in  the 
twelfth  century,  at  Amalfi,  that  historians  attributed  the  revi- 
ral  of  a  learning  that  might  otherwise  have  perished.  This 
opinion  is  now  known  to  have  been  fallacious*  The  vestiges 
of  Roman  law  and  civilization  were  submerged  rather  than 
obliterated  by  the  tide  of  invasion.  The  steps  by  which  the 
Provencal  and  the  French  grew  out  of  the  ruins  of  the  Latin 
tongue  were  so  gradual  as  to  be  almost  imperceptible,  and  the 
conquered  people  not  only  continued  to  speak  the  same  lan- 
guage but  were  to  a  great  extent  governed  by  the  same  laws. 
Such  was  especially  the  case  in  Southern  Europe,  where  the 
eurrente  of  life  and  thought  were  slow  to  quit  the  channels 
that  had  been  worn  by  time. 

Under  these  circumstances,  the  knowledge  of  the  Roman 
law  might  be  obscured  but  could  not  wholly  disappear,  and 
this  inference  has  been  confirmed  by  the  research  of  modem 
times.  A  striking  proof  is  afforded  by  the  codes  which  were 
formed  and  promulgated  by  the  Burgundians  on  the  Rhine, 
and  by  the  Goths  and  Lombards  in  Italy  and  the  south  of 
France.  A  distinguishing  feature  of  these  systems  was  that 
every  man  should  obey  the  rules  which  had  descended  from 
his  ancestors.  If  the  barbarian  followed  the  customs  which 
he  had  brought  with  him  from  the  forests  of  Germany,  the 
Roman  might  still  appeal  to  the  refined  principles  and  dis' 


Digitized  by  VjOOQIC 


THE  QEOWTH  OV  JUSISPBUDSKCB.  7 

tmctionfl  of  the  ciril  law;    It  is  related  in  a  chronicle  of  the 

time  that  of  four  men  sitting  on  the  same  bench  each  was 

presumably  governed  by  a  different  law.    The  stamp  which 

Borne  had  set  upon  the  world  was  too  deeply  cut  to  disappear 

on  the  breaking  of  the  die.    When  Charlemagne  aspired  to 

universal  empire,  he  claimed  as  the  inheritor  of  the  Cesars, 

and  the  title  descended  from  him  in  an  unbroken  line,  until 

the  thread  was  cut  by  the  arms  of  Napoleon.    The  belief  that 

Borne  was  still  the  pivot  upon  which  the  destinies  of  mankind 

should  hinge  may  be  traced  alike  in  the  Divine  Comedy  of 

Dante,  and  in  the  heroic  madness  of  Rienzi,  and  contributed 

to  the  establishment  of  that  spiritual  ascendency  which  gave 

the  successors  of  St.  Peter  a  wider  sway  than  Trajan  or 

Augustus. 

The  jurisprudence  of  the  middle  ages  was,  as  might  have 
been  expected  imder  such  circumstances,  a  mosaic  in  which 
maxims  and  principles  drawn  from  a  refined  civilization 
alternated  with  customs  arising  from  the  necessities  of  the 
times,  or  peculiar  to  the  races  which  overthrew  the  Roman 
Empire.  The  feudal  system  was  founded  on  the  ownership 
or  possession  of  land,  and  the  title  and  succession  to  real 
estate  are  consequently  in  a  great  measure  regulated,  even  in 
our  own  times,  by  rules  derived  from  the  feudal  law.  The 
curious  and  subtle  learning  of  contingent  remainders,  execu- 
tory devises  and  reversions,  of  merger,  of  conmion  recoveries 
and  of  estates  tail,  can  only  be  found  in  the  books  of  the  com- 
mon law,  and  we  must  go  to  them  or  to  the  corresponding 
treatises  in  France  and  Grormany  if  we  wish  to  learn  the 
nature  of  a  feud  or  comprehend  the  various  and  complicated 
relations  between  lord  and  vassal. 

If  we  now  turn  to  the  law  of  chattels  personal,  we  shall 
find  the  picture  to  a  great  extent  reversed.  The  value  of  this 
description  of  property  was,  during  the  period  which  sue* 
ceeded  the  overthrow  of  the  Roman  Empire^  and  until  far 
down  in  the  middle  ages,  too  small  to  attract  attention.  A 
manorial  lord,  or  a  prosperous  yeoman  might  have  been  rich 
in  flocks  and  herds ;  granaries  may,  as  the  legend  of  Bishop 
Hatto  intimates,  have  been  stored  with  grain;  hides  anci 
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fleeces  were  no  doubt  accumulated  for  use  or  sale ;  but  sare 
in  the  great  commercial  and  manufacturing  towns,  the  enu- 
meration could  hardly  be  carried  further.  Even  when  luxury 
and  wealth  were  at  their  height  in  the  Roman  world,  the 
labors  of  the  artisan  took  the  direction  of  grace  and  elegance 
rather  than  utility,  and  much  that  men  of  moderate  means 
now  deem  indispensable,  was  then  unknown  in  the  palaces  of 
the  wealthy.  In  the  confusion  and  disorder  that  marked  the 
influx  of  the  barbarians,  skilled  labor  became  rare  and  costly, 
and  if  food,  fire,  and  clothing  were  supplied,  mankind  looked 
no  higher.  A  tapestry  worked  by  the  ladies  of  the  house- 
hold, a  few  coats  of  mail  hanging  by  the  wall,  a  store  of 
choice  weapons  from  Toledo  or  Milan,  a  chest  of 'rich  attire 
for  festivals,  were  an  inventory  which  even  a  powerful  chief 
might  envy.  Glass,  porcelain,  mirrors,  carpets,  and  the  mul- 
titude of  other  objects  which  constant  use  now  makes  indis- 
pensable, were  almost  unknown.  Rushes  strewed  the  floors, 
and  food  and  drink  were  served  in  earthenware  or  wooden 
utensils,  on  roughly  hewn  tables. 

The  commercial  transactions  of  such  a  period  were  neces- 
sarily few  in  number,  and  extremely  simple.  They  seldom 
went  farther  than  an  exchange  of  the  products  of  the  land 
with  some  neighboring  proprietor,  or  the  purchase  of  an 
embroidered  robe  or  suit  of  armor  at  the  nearest  mart,  or 
from  a  merchant  trading  under  a  safe  conduct.  The  law  of 
chattels  could  not,  under  these  circumstances,  have  the  refine- 
ment  or  complexity  which  characterized  that  of  land.  It  did 
not,  even  as  late  as  the  reign  of  Elizabeth,  afford  room  for 
such  a  treatise  as  that  of  Littleton,  or  for  commentaries  like 
those  of  Coke.  At  an  earlier  period  it  was  ignored,  and  it 
can  hardly  be  said  to  have  acquired  shape  and  method  until 
the  time  of  Lord  Holt.  But  England  presented  in  this  re- 
spect a  striking  contrast  to  the  continent  of  Europe,  where 
trade  had,  in  the  free  cities  of  Grermany  and  the  Italian  re- 
publics, gone  hand  in  hand  with  liberty,  from  a  date  anterior 
to  the  Norman  conquest.  The  productions  of  the  East  flowed 
into  Europe  through  Barcelona,  Marseilles,  Genoa,  and  Yen- 
ice,  and  the  revival  of  trade  was  attended  with  a  correspond- 
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ing  growth  of  legal  Bcience.  The  codes  which  regulated 
commerce  in  these  states  during  the  middle  ages  may  be  con- 
sulted with  advantage  by  the  modern  lawyer.  Nor  was  this 
all.  In  northern  Italy,  in  Flanders,  and  in  the  prosperous 
towns  which  arose  in  Germany,  manufacturing  industry  kept 
pace  with  trade;  wealth  increased  in  every  form;  and  the 
proximity  and  certainty  of  a  market  induced  a  skilful  and 
thorough  cultivation  of  the  soil.  The  plains  of  Tuscany 
and  Lombardy  were  dotted  with  cities  which,  though  placed 
almost  at  each  other's  gates,  and  at  constant  feud,  found  time 
to  cultivate  the  arts  of  peace.  A  way  briefer  than  that  which 
leads  from  Philadelphia  to  Lancaster  conducted  the  militia  of 
Ghent  to  Bruges,  of  Florence  to  Pisa,  of  Milan  to  Pavia;  and 
the  path  was  as  much  worn  by  the  passage  of  armies  as  by 
peaceful  travel.  In  spite  of  every  drawback,  prosperity  was 
for  a  long  time  exuberant.  Men  were  then,  as  they  are  now 
in  the  United  States,  entering  into  the  possession  of  new  and 
unreaped  fields  of  enterprise,  and  their  success  was  in  a  cor- 
responding ratio.  There  is  this  diflFerence,  that  the  growth 
of  material  prosperity  was  attended  with  a  thirst  for  knowl- 
edge to  which  our  times  afford  no  parallel.  The  remains  of 
antiquity  were  explored  with  an  enthusiasm  that  resulted  in 
the  brilliant  literary  and  artistic  development  which,  though 
generally  known  as  the  Renaissance,  was  not  so  much  the 
revival  of  a  dead  past  as  the  birth  of  a  new  era.  For  good 
or  evil  the  world  had  left  its  accustomed  moorings  for  the 
unknown  goal  towards  which  it  is  still  moving;  and  if  the 
currents  of  thought  were  colored  by  lights  reflected  from 
antiquity,  they  tended  to  ends  that  had  not  been  dreamed  of 
in  Greece  or  Rome. 

Far  different  was  the  result  in  the  field  of  jurisprudence, 
where  by  a  singular  exception  mankind  not  only  reverted  to 
the  past  for  instruction,  but  accepted  its  teachings  as  a  final 
and  authentic  exposition  of  the  truth.  As  far  back  as  the 
twelfth  century,  the  Roman  law  was  taught  publicly  to  eager 
hearers,  not  for  its  historical  interest  nor  as  an  aid  to  the 
study  of  jurisprudence,  but  as  the  perfection  of  human  rea- 
son, and  as  such  having  an  indefeasible  claim  to  obedience 
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which  no  political  change  could  destroj.  Europe  was  then^ 
as  I  have  elsewhere  stated,  divided  between  the  doctrines  of 
the  Institutes  and  Pandects,  and  the  traditional  usages  of  the 
Teutonic  conquerors  as  modified  hj  the  complicated  relations 
of  lord  and  vassal ;  but  the  former  system  gradually  displaced 
the  latter,  and  not  onlj  regained  the  ground  which  it  had 
lost  at  the  downfall  of  the  Roman  Empire,  but  became  the 
common  law  of  Continental  Europe  or  the  groundwork  of  its 
codes.  Among  the  causes  that  contributed  to  this  result, 
may  be  enumerated  the  claim  of  the  Emperors  of  Grermany 
as  the  successors  of  Charlemagne  and  Gonstantine,  to  exer- 
cise the  supremacy  which  had  formerly  belonged  to  Rome* 
It  was  as  Romanarum  imperatar  semper  Augustus  that  Fred- 
eric Barbarossa  asserted  his  authority  in  Italy,  and  was  wel- 
comed by  the  Ghibelins  and  opposed  by  the  Guelfs ;  and  his 
grandson  and  successor  Frederic  II.  did  not  think  that  he 
displaced  the  seat  of  empire  in  establishing  himself  at  Nsr 
pies.  Rulers  who  claimed  as  the  inheritors  of  the  Cssars 
might  reasonably  adopt  the  Roman  law ;  and  such  a  course 
was  the  more  natural  on  their  part  because  its  maxims  had 
been  framed  under  a  despotic  government,  and  were  emi- 
nently favorable  to  autocratic  rule.^ 

The  jurists  of  Italy  and  Germany  were  not  less  ready  than 
their  Byzantine  predecessors  to  declare  that  all  men  owed 
implicit  obedience  to  Csesar,  and  held  their  lives  and  prop- 
erty at  his  pleasure;  and  the  language  of  the  Institutes, 
quod  principi  placuit  legis  habet  vigorem^  was  relied  on  to 
sustain  this  servile  doctrine.  The  authority  of  the  emperors 
was  founded  in  opinion  rather  than  on  military  force,  and 
therefore  less  to  be  apprehended  or  liable  to  abuse ;  but  the 
dogma  of  passive  obedience  was  by  an  almost  inevitable 
sequence  invoked  on  behalf  of  regal  as  well  as  imperial 
power,  and  contributed  to  the  growth  of  the  absolutism  which 
supplanted  the  free  institutions  of  the  middle  ages.  While 
such  was  the  course  of  events  on  the  Continent,  England 
adhered  instinctively  to  the  manlier  precepts  of  the  common 

1  Bryoe,  Holy  Roman  Empire,  ch.  xi.  p.  178;  Appendix,  p.  452;  Sis- 
mondi,  lUpubliques  ItaUennes,  i.  350;  Mackeldey,  Roman  Law,'§  102. 
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law,  and  in  so  doing,  maintained  the  liberty  which  she  was 
destined  to  transmit  to  her  numerous  progeny  throughout  the 
globe. 

It  has  been  my  object  in  these  remarks  to  show  that  if  the 
advance  of  commerce,  the  growth  of  commercial  jurispru- 
dence, and  a  more  thorough  and  scientific  study  of  the  civil 
law,  occurred  simultaneously  during  the  middle  ages,  and 
anticipated  the  revival  of  letters,  the  connection  between 
these  results  was  not  fortuitous.  The  controversies  arising 
from  the  increase  of  trade  made  a  demand  on  the  knowledge 
of  the  jurist  which  he  could  only  meet  by  recurring  to  the 
authors  who  had  treated  of  such  subjects  in  ancient  Rome. 
It  would,  nevertheless,  be  erroneous  to  suppose  that  the  doo- 
trines  of  commercial  law  in  theii"  present  form  can  be  found 
in  the  books  of  the  civil  law.  On  the  contrary,  many  of  the 
most  important  titles  are  of  modem  growth,  and  were  little 
known  or  studied,  until  the  middle  of  the  seventeenth  cen- 
tury. The  Institutes  and  Pandects  make  no  mention  of 
promissory  notes  and  bills  of  exchange,  or  of  the  contract 
of  insurance,  which  occupy  so  large  a  place  in  our  present 
jurisprudence ;  and  although  the  outlines  of  the  law  of  bail- 
ment were  traced  with  a  masterly  hand,  the  superstructure 
has  been  erected  almost  entirely  in  our  time. 

We  are,  notwithstanding,  indebted  to  the  Romans  for  the 
foundation  of  commercial  law.  Trade  is  throughout  the  re- 
sult of  an  express  or  implied  contract ;  and  the  great  lawyers 
whose  precepts  were  compiled  in  the  reign  of  Justinian, 
reduced  the  law  of  contracts  to  a  system  which,  if  cramped 
by  the  technicality  of  its  origin,  and  not  always  broad  or 
philosophic,  has  yet  contributed  largely  to  the  development 
of  jurisprudence.  Their  method  is  still  followed  by  the  Con- 
tinental jurists  and  in  Scotland,  but  a  different  doctrine  was 
evolved  in  England,  and  has  been  adopted  in  the  United 
States,  which,  although  having  some  features  in  common 
with  the  civil  law,  is  yet  as  a  whole  of  native  growth. 

Few  things,  notwithstanding,  are  more  difScult  than  to 
form  a  correct  estimate  of  the  relation  of  Roman  to  English 
jurisprudence,  and  few  have  given  rise  to  a  greater  difference 
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of  opinion.^  The  laws  of  all  civilized  nations  have  in  them 
much  that  is  the  same;  and  when  two  systems  are  one  of 
earlier,  the  other  of  later  growth,  it  cannot  readily  be  deter- 
mined whether  the  principles  in  which  they  agree  were  bor- 
rowed, or  due  to  causes  which  from  the  nature  of  things,  are 
everywhere  alike  and  tend  to  similar  results.  The  Anglo- 
Saxons  were,  moreover,  by  conquest,  immigration,  commerce, 
the  bond  of  a  common  faith  and  of  Papal  supremacy,  brought 
into  constant  intercourse  with  the  nations  of  Continental 
Europe,  and  received  through  them  and  the  influence  of  the 
clergy,  the  impress  of  the  principles  and  doctrines  which  had 
been  bequeathed  by  Rome.  The  common  law  is  consequently 
analogous  to  the  civil  law  in  many  points  where  the  concep- 
tion was  original,  as  well  as  where  the  germ  was  derived  from 
a  foreign  source.  So  much  is  generally  conceded :  but  it  has 
been  plausibly  contended  that  the  civil  law  was  not  only  the 
source  whence  the  English  lawyers  drew  maxims  and  ideas 
which  rendered  the  common  law  less  arbitrary  and  technical, 
but  that  it  was  looked  upon  as  having  an  authority  which, 
though  not  legislative,  should  be  regarded  where  no  custom- 
ary rule  or  statute  stood  in  the  way,  and  was  a  guide  in  deter- 
mining how  property  could  be  acquired  and  conveyed.^ 

Bracton,  who  flourished  in  the  middle  of  the  thirteenth 
century,  gives  color  to  this  hypothesis  by  treating  the  Insti- 
tutes and  Digest,  and  even  the  imperial  constitutions  and 
rescripts,  as  of  equal  weight  with  the  decisions  of  the  English 
courts  and  the  recognized  customs  of  the  realm.  His  treatise, 
it  has  been  contended,  presents  "  an  indivisible  homogeneous 
whole,  in  which  the  Roman  elements  are  no  longer  merely 
Roman  law,  but  have  become  integral  parts  of  the  legeB  et 
consiietudines  AnglioB.^^^ 

This  view  is  accepted  by  Guterbock,  who  declares  that  the 
historical  evidence,  as  well  as  the  internal  evidence  of  Brac- 
ton's  work,  demonstrate  that  no  inconsiderable  part  of  the 
Roman  law  must  have  been  practically  applied  in  England  in 

^  See  Guterbock,  Bracton,  p.  56;  Reeves'  Hist,  of  the  £ng.  Law,  i.  103, 
405;  Spence,  Eq.  Jurisd.  i.  119, 121,  235. 

>  Guterbock,  Bracton,  p.  58.  *  Guterbock,  Bracton,  pp.  58,  62. 
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Bracton's  day ;  ^  and  Spence  inclines  to  the  Bame  conclusion. 
The  English  law  however,  could  not,  when  Bracton  wrote, 
justly  be  described  as  a  homogeneous  whole,  nor  was  there 
ever  such  an  incorporation  of  the  Roman  law  as  that  above 
Buggested.^  The  laws  of  England  were,  prior  to  the  Con- 
qaest,  a  bundle  of  traditions  to  which  Saxon,  Dane  and  Norse- 
man each  contributed  his  share,  and  which,  although  in  many 
respects  analogous  as  coming  from  a  Teutonic  stock,  differed 
in  some  material  particulars. 

The  codes  of  Ethelbert,  of  Alfred  and  of  Canute  were,  as  we 
learn  from  competent  authority,  concerned  with  the  preser- 
vation of  the  public  peace  and  the  privileges  of  the  great 
landed  proprietors  and  clergy,  and  did  little  to  improve  or 
systematize  the  law  of  property  or  of  contracts.^  The  forms 
of  grants  and  contracts  were  to  some  extent  derived  from 
the  civil  law  as  modified  by  the  constitutions  of  the  later 
emperors  and  the  Teutonic  conquest ;  but  the  great  body  of 
the  Anglo-Saxon  law  remained.^ 

The  Norman  Conquest  added  to  the  discordance  by  intro- 
ducing usages  which  had  arisen  among  the  Normans  during 
their  long  residence  in  France,  or  were  derived  from  inter- 
course and  intermarriage  with  the  French.  For  one  hundred 
and  fifty  years,  foreign  ideas  and  manners,  and  the  French 
tongue  seemed  likely  to  efface  the  distinctive  features  of  the 
sturdy  race  that  was  the  backbone  of  the  nascent  English 
people.  Tlie  descent,  transfer  and  tenure  of  land  were  gov- 
erned under  the  Anglo-Norman  kings  by  rules  which  formed 
part  of  the  complex  machinery  of  the  feudal  system;^  but  the 
other  departments  of  the  law  presented  an  increasing  array 
of  questions  for  which  there  were  no  certain  guides.  The 
legislative  authority  resided  in  the  king  acting  with  the 
concurrence  of  the  barons,  but  was  seldom  exercised  anterior 
to  the  reign  of  Edward  III.,  and  the  task  of  moulding  as 

»  Giiterbock,  Bracton,  p.  57.  «  Selden,  Ad  Fletam,  ch.  ix.  §§  1,  2. 

*  Spence,  Eq.  Jurisd.  pp.  10, 19;  Essays  in  Anglo-Saxon  Law,  pp.  8, 55; 
Selden,  Ad  Fletam,  ch.  vii.  §  1. 

*  Amos,  Hist  and  Princ.  of  the  Civil  Law,  p.  444. 

*  Creasy,  £ng.  Const,  pp.  64,  78. 
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well  as  administering  the  law  deyolved  on  the  courts,  which 
were  for  the  time  being  disinclined  to  the  usages  of  the 
conquered  people. 

The  larger  part  of  all  that  was  powerful,  wealthy,  or  cul- 
tured in  England,  —  her  barons,  prelates,  and  jurists,  —  were 
of  Norman  birth  or  extraction,  or  came  from  the  fertile  prov- 
inces which  formed  the  dowry  of  Eleanor  of  Ouienne.  It 
has  been  computed  that  from  two  hundred  thousand  to  three 
hundred  thousand  emigrants  from  the  Continent  became  in- 
habitants of  England  under  the  Conqueror  and  his  sons,  and 
the  influx  continued  during  the  succeeding  reigns.^ 

So  great  a  change  could  not  be  without  its  effect  on  juris- 
prudence, and  it  is  not  surprising  that  the  legal  conceptions 
of  men  bom  in  France,  and  generally  French  by  descent  in 
the  maternal  line,  shoulji  have  been  modified  by  the  study  of 
the  civil  law,  which  was  enthusiastically  pursued  in  Italy  and 
not  unknown  in  the  countries  to  the  north  of  the  Alps.  The 
Institutes  and  Digest  were  accordingly  regarded  during  the 
centuries  which  immediately  succeeded  the  Conquest,  as  a 
repertory  of  principles  which,  though  having  no  legislative 
force,  were  yet  authoritative  from  their  essential  reason,  and 
should  be  followed  where  there  was  no  established  rule.^ 
Such  a  result  was  the  more  likely  to  ensue  because  the  judges 
were  in  numerous  instances  ecclesiastics,  versed  in  the  canon 
law,  and  inclined,  both  as  priests  and  jurists,  to  view  Rome  as 
the  centre  to  which  mankind  should  look  for  guidance.^ 

The  aversion  of  the  great  body  of  the  people  to  innovations 
which  were  a  badge  of  servitude  and  certainly  not  intended 
for  their  good,  led  to  an  outcry  for  the  laws  of  Edward  the 
Confessor,  that  is,  for  the  rules  and  usages  in  force  during 
his  reign,  and  William  seemed  at  first  inclined  to  accede 
to  the  request,  but  soon  found  himself  obliged  to  organize 
England  as  a  feud,  and  deprive  the  Saxons  of  their  laws  as 
well  as  their  lands.^    The  Conquest  thus  evoked  two  senti- 

1  Creasy,  Eng.  ConBt.  p.  67. 

*  Selden,  Ad  Fletam,  ch.  iv.  p.  1058;  oh.  vii.p.  1081;  Amos,  Hist  and 
Prino.  of  the  Civil  Law,  p.  447. 

*  Selden,  Ad  Fletam,  ch.  viii.  §  1.         ^  Spenoe,  £q.  Jorisd.  pp.  19, 89. 
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mentB, — one  inclined,  the  other  bitterly  hostile,  to  all  that 
flavored  of  imperial  or  papal  Borne ;  ^  but  aa  the  conquer- 
ors, with  the  Tersatility  of  their  dual  descent,  came  to  re* 
gard  themselves  as  Ei^lishmen,  the  latter  gained  the  upper 
hand,  and,  when  Normans,  Danes  and  Saxons  were  fused 
into  one  people,  took  the  form  of  a  fixed  resolve  not  to 
suffer  anj  alteration  of  the  En^sh  common  law  by  a  for- 
eign hand.^  Accordingly,  as  Selden  observes,^  tibe  civil  law 
passed  through  various  stages  in  Britain.  Under  the  Bo- 
man  rule  it  was  supreme  throughout  the  greater  part  of  the 
island,  as  in  the  o&er  provinces  of  the  empire.  Beceding 
before  the  AngHo-Saxons  after  the  imperial  troops  were  with- 
drawn, it  may  have  retained  some  measure  of  authority 
among  the  Britons  until  Wales  was  finally  subdued.^  It 
regained  weight  and  consideration  through  the  Norman  Con- 
qnest,  and  was  consulted  and  relied  on  by  the  judges  during 
the  twelfth  and  thirteenth  centuries, — not  as  having  a  conclu- 
sive force,  but  as  the  Bhodian  law  was  accepted  among  the 
Romans  where  navigation  was  concerned,  and  the  laws  of 
Oleron  may  be  cited  in  our  courts  at  the  present  day.^  But 
when  liie  English  people  were  so  far  consolidated  and  organ- 
ized that  their  voice  could  be  heard,  the  civil  law  was  repu- 
diated as  foreign  to  the  laws  and  customs  of  the  realm,  and 
ignored  in  the  Swing's  Bench  and  Common  Pleas,  althou^ 
still  retaining  a  foot-hold  in  the  Admiralty,  the  Marshalsea, 
and  the  Ecclesiastical  tribunals  which  took  cognizance  of  the 
administration  of  personal  property  after  death  and  mat- 

^  Amos,  Hist,  and  Frinc.  of  the  Ciyil  Law,  pp.  446,  449. 

*  Amos,  Hist,  and  Princ.  of  the  Civil  Law,  p.  450;  Selden,  Ad  Fletam, 
di.  vii.  §  5;  ch.  viii.  §5;  ch.  iz.  §§  1,  2,  3. 

There  can  be  little  doubt  that  the  lex  term  guaranteed  by  Magna 
Cbarta  is  the  law  of  the  land,  that  is,  of  England,  as  opposed  to  the 
modes  of  procedure  which  had  been  brought  from  the  Continent,  and 
were  founded  on  the  civil  law.  See  Amos,  Hist,  and  Princ.  of  the  Civil 
Law,  p.  448;  Selden,  Ad  Fletam,  ch.  ix.  §  8. 

*  Selden,  Ad  Fletam,  ch.  iv.  §  1. 

^  Selden,  Ad  Fletam,  ch.  vii.  §  1;  Amos,  Hist,  and  Princ.  of  the  Civil 
Law,  pp.  448,  444. 

*  Selden,  Ad  Fletam,  oh.  viii.  §  8. 


Digitized  by  VjOOQIC 


10  THE  LAW  OF  CONTBACTS. 

ters  that  concerned  the  church.*  These  tribunals  were  kept 
within  bounds  by  the  writ  of  prohibition,  which  was  un- 
sparingly used  by  the  King's  Bench ;  but  the  remark  is  not 
applicable  to  the  Court  of  Chancery,  which,  in  its  turn  con- 
trolling the  common  law  courts  by  enjoining  their  suitors, 
and  building  alike  on  the  civil  and  on  the  common  law, 
founded  a  system  unparalleled  for  breadth,  rectitude,  and 
wisdom,  and  that  should  be  cherished  as  a  valuable  part  of 
our  inheritance. 

We  can  therefore  readily  understand  why  Bracton,  writing 
in  the  reign  of  Henry  III.,  and  before  the  consolidation  of  the 
English  nation  which  took  place  under  his  successor,  should 
give  an  erroneous  impression  of  the  importance  of  the  civil 
law  as  a  factor  in  the  development  of  English  jurisprudence. 
His  work  is  an  attempt  to  harmonize  doctrines  which  had 
little  in  common  that  may  not  be  found  in  all  systems  of 
jurisprudence  in  the  earlier  stages  of  their  growth. 

Delivery  is  the  earliest  and  generally  received  mode  of 
passing  the  title  to  real  or  personal  property,  and  if  it  was 
essential  to  the  completion  of  a  gift  or  sale  among  the  Anglo- 
Normans,  as  formerly  at  Rome,  and  livery  of  seisin  may  be 
likened  to  mancipation,  the  feudal  is  not  therefore  neces- 
sarily to  be  regarded  as  founded  on  Roman  law.  Assent  did 
not,  save  exceptionally,  impose  an  obligation  under  either 
system  independently  of  form ;  but  the  forms  were  not  an- 
alogous, and  the  maxim  ex  nudo  pacta  non  oritur  actio 
was  adopted  by  the  Anglo-Norman  jurists  as  the  expression 
of  an  existing  fact,  and  certainly  was  not  the  source  of  a 
rule  which  originated  in  the  needs  and  manners  of  the 
times. 

Bracton  might  well  refer  to  the  Institutes  for  the  definition 
of  justice^  and  of  jurisprudence,^  and  for  the  distinction 
between  natural  and  legal  rights,  and  civil  and  praetorian  ob- 
ligations ;  ^  but  when  he  cites  the  Roman  prohibition  of  nup- 
tial donations  as  not  only  invalidating  such  gifts  in  England 
even  when  made  through  a  third  person,  but  precluding  a 

1  Selden,  Ad  Fletam,  ch.  viii.  §  6.  <  Bracton,  i.  13  (§  2,  f.  2  b). 

>  Bracton,  i.  19   (§  4,  f.  8).  «  Bracton,  L  288  (f.  29  b). 
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man  from  settling  property  on  his  intended  wife,  save  nnder 
a  constitution  of  Justinian  where  the  amount  did  not  exceed 
the  third  to  which  she  would  be  entitled  as  dower,^  he  treats 
the  Roman  law  as  having  a  force  which  it  did  not  possess  in 
his  age  or  subsequently.  It  was  not  requisite,  as  Giiterbock 
supposes,  to  look  to  a  past  age  for  an  explanation  that  lay 
near  at  hand/''  The  rule  depended  on  the  incorporation  of 
husband  and  wife  in  one  person,  which  rendered  them  tech- 
nically incapable  of  conveying  to  or  contracting  with  each 
other,  and  the  policy  of  the  feudal  law  which  discouraged 
any  alienation  tending  to  impair  the  ability  of  the  tenant  to 
fulfil  his  duty  to  his  lord.^  Such  resemblances  are  super- 
ficial, and  do  not  indicate  community  of  origin,  or  that  the 
conmion  servilely  followed  the  Roman  law. 

Bracton  not  only  fails  to  note  the  differences  between  the 
Roman  and  English  law,  but  treats  them  as  alike  where  no 
such  similarity  exists.  It  would  be  difficult  for  the  most 
careful  student  to  discover  from  his  treatment  that  lands 
and  chattels,  which  stood  on  the  same  plane  as  regards  gift 
sale,  and  succession  at  Rome,  were  as  they  still  are,  separ- 
ated by  so  wide  an  interval  in  England,  that  an  Euglish  law- 
yer can  hardly  conceive  of  them  as  belonging  to  the  same 
category.  A  sale  was  not  when  he  wrote,  binding  merely  ex 
€onsen9Uj  nor  unless  reduced  to  writing  and  perfected  by  de- 
livery ;  and  yet  his  chapter  on  obligations  would  convey  the 
idea  that  the  consensual  contracts  of  the  Roman  law  were 
recognized  in  England,^  and  it  is  only  on  looking  under 
another  head  that  we  find  that  an  oral  sale  was  invalid,  and 
left  the  parties  free  to  act  as  they  thought  proper.^  So  a 
reader  who  had  no  other  source  of  information  would  infer 
that  the  ttiptdatio  was  in  use  in  the  reign  of  Henry  11.,^ 

»  Bracton,  i.  233  (f.  29  b).  «  GUfcerbock,  Bracton,  p.  110. 

*  **  For  this  reason  a  man  cannot  grant  anything  to  his  wife,  or  enter 
into  covenant  with  her:  for  the  grant  would  be  to  suppose  her  separate 
existence ;  and  to  covenant  with  her  wonld  only  be  to  covenant  with  him- 
sdi"    Bl.  Com.  i.  442. 

«  Bracton,  ii.  119  (f.  100  b). 

*  Bracton,  i.  489,  490;  Guterbock,  Bracton,  p.  144. 
«  Bracton,  i.  125  (§  12,  f .  15  b) ;  ii.  Ill  (f.  99  b). 
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although  it  was  practically  unknown  to  English  jorispra- 
dence,  which  adopted  only  so  much  of  the  ciyil  law  as  suited 
the  actual  condition  of  things.  The  formal  interrogation  and 
response  of  the  contract  verbis  were  no  doubt  practised  in 
Britain  under  the  Roman  rule,  and  may  have  survived  in 
Wales  or  Cornwall,  but  were  as  foreign  to  the  Anglo-Saxons 
as  was  Latin  or  Welsh.^  Bracton  also  states  that  "  if  it  be 
written  that  some  one  has  promised,  it  is  the  same  as  if 
a  response  had  been  made  to  a  preceding  interrogation,"' 
and  ^^  if  a  person  write  that  he  owes  money  to  another,  he 
will  be  bound,  and  cannot  object  that  the  money  was  not 
paid."^  If  this  means  that  a  writing  under  seal  had  the 
conclusive  force  in  England  which  a  stipulation  or  an  entry 
in  the  creditor's  books  with  the  debtor's  assent  originally 
possessed  at  Rome,  it  is  no  doubt  true  although  ambigu- 
ously expressed ;  but  unexplained  it  gives  an  erroneous  im- 
pression of  the  Roman  law,  which  treated  writings  as  merely 
prima  facie  evidence,  and  liable  to  be  set  aside  on  proof  that 
they  did  not  accurately  set  forth  what  had  occurred.  If  as 
would  appear,  the  contract  Uteris  was  originally  an  exception 
and  conclusive,  it  ceased  to  be  so  when  the  plea  wm  numeratca 
pecunicB  was  recognized  by  the  praetor  as  a  defence.^ 

In  like  manner  Bracton  treats  the  Roman  rule  and  a  con* 
stitution  of  Justinian  which  gave  the  public  the  right  of  way 
along  the  banks  of  navigable  rivers,  and  provided  that  no 
one  should  be  shut  out  from  access  to  the  sea,  as  applicable 
in  England.  When,  however,  the  question  was  judicially  con- 
sidered, this  passage  was  cited  and  overruled,  and  the  judges 
said  in  effect  that  the  common  law  should  be  sought  for  in  its 
books,  and  what  was  not  found  there  could  not  be  sustained 
on  the  authority  of  the  Institutes  or  an  imperial  decree.^ 

1  See  Amofl,  Hisi  and  Princ  of  the  Civil  Law,  p.  444;  Selden,  Ad 
Fletam,  ch.  vii.  §  1. 

<  See  Institutes,  8. 19. 17. 

•  Bracton,  u.  117,  119  (§§  8, 10,  f.  100, 100  b). 

•  Listitutes,  Book.  iii.  121;  Sandan,  Justinian,  439;  Aooarias,  Nob. 
498,  580,  note  b. 

•  Ball  v.  Herbert,  8  Term,  253;  BliindeU  v.  Catterall,  5  B.  &  Aid.  268. 
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Whatever  doubt  may  exist  as  to  the  magmtude,  there  can 
be  none  as  to  the  reality  of  the  debt  due  from  the  English  to 
the  Roman  law,  nor  of  the  benefit  to  be  derived  from  reading 
the  Institutes  and  the  commentaries  by  which  they  have  been 
elucidated  in  modem  times.  Complicated  as  are  the  prob- 
lems which  jurisprudence  has  to  solve,  they  yet  depend  on 
fundamental  principles  which  can  be  best  understood  by 
viewing  them  in  various  aspects  and  when  clothed  in  differ- 
ent forms.  A  comparative  study  is  therefore  as  essential 
to  a  scientific  knowledge  of  the  law  as  of  anatomy  or  politics, 
and  can  nowhere  be  pursued  to  so  nmch  advantage  as  in 
contrasting  the  two  great  systems  of  jurisprudence  which 
divide  the  world. 

In  such  a  study  it  seems  preferable  to  begin  with  the  Bo- 
man  law,  not  only  as  being  first  in  date,  but  because  many 
of  its  doctrines  were  incorporated  with  English  jurisprudence, 
or  have  been  referred  to  in  the  courts  as  affording  an  illus- 
tration or  analogy,  and  the  ensuing  chapters  will  therefore 
contain  a  summary  of  obligations  ex  contractu  as  they  existed 
at  Borne,  and  some  account  of  the  procedure  through  which 
they  were  enforced. 
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CHAPTER  11. 

THE  FOBMULABT  SYSTEM. 

The  jttt  civile,  —  Formulary  Procedure.  ^  Legis  actionem.  -~  The  Interdicti.  — 
Roman  Criminal  Law. 

The  yw«  civile  is  literally  the  civic  law  or  law  peculiar  to 
the  state  or  city,  and  hence,  as  the  authors  of  the  Institutes 
observe,  the  laws  of  Draco  or  of  Solon  might  properly  be 
termed  the  civil  law  of  Athens,  although  when  a  Roman  spoke 
of  the  civil  law  he  was  to  be  understood  as  referring  to  the 
laws  of  Rome.  It  is  in  this  sense  that  the  term  is  now 
employed,  as  signifying  the  vast  body  of  law  which,  expand- 
ing as  Rome  grew,  was  diffused  throughout  the  Empire,  and 
when  that  fell  was  adopted  by  the  conquerors,  and  became 
the  common  law  of  Prance,  Scotland,  Germany,  and  Italy, 
and  still  prevails  in  those  countries  except  where  manifestly 
inapplicable  or  superseded  by  a  code.  The  term  jtis  civile 
had  however  a  narrower  meaning,  in  which  it  signified  the 
rules  and  maxims  constituting  the  unwritten  or  customary 
law  and  the  statutes  by  which  this  was  modified,  as  distin- 
guished from  the  jtui  prcetorium  or  honorarium.  The  latter 
was  the  fruit  of  a  judicial  legislation  which,  operating  through 
a  long  series  of  years  and  not  less  wise  than  cautious,  cor- 
rected the  defects  of  the  earlier  law,  and  evolved  a  system 
which  still  excites  the  admiration  of  mankind.  Thejiis  civile 
and  Jtis  prcetorium  were  in  this  sense  contrasted  as  the  com- 
mon law  and  equity  are  in  England,  where  the  function  of 
the  chancellor  was  in  many  respects  analogous  to  that  of  a 
Roman  praetor.  The  Roman  like  the  common  law  origi- 
nated in  usages  or  customs  dating  from  an  unknown  antiquity 
and  that  might  seem  arbitrary  or  unsuited  to  the  wants  of 
an  advancing  civilization,  but  were  long  observed  with  an 
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almost  superstitious  reverence.  In  entering  into  a  contract 
or  enforcing  it  by  a  suit,  it  was  requisite  to  adhere  rigidly  to 
certain  forms ;  and  if  they  were  not  observed  the  agreement 
was  invalid  or  the  suit  would  fail.*  We  are  told  by  Gains 
that  the  legis  actionea  which  were  originally  in  use  at  Rome 
followed  the  letter  of  the  law,  and  were  as  fixed  as  the  laws 
themselves.  One  who  sought  to  recover  for  the  destruction 
of  his  vines  and  called  them  by  that  name,  lost  his  cause, 
because  the  XII.  Tables,  which  gave  the  remedy  for  such 
injuries  spoke  generally  of  trees.^  These  formularies,  and 
indeed  the  whole  body  of  the  law,  in  default  of  writing  or 
at  a  time  when  it  was  little  used,  were  handed  down  tradi- 
tionally among  the  governing  class  and  were  inaccessible  to 
the  plebeians  who  constituted  the  growing  bulk  of  the  inhabi- 
tants of  Rome. 

Among  the  many  grievances  which  the  plebeians  bore  with 
patience,  and  redressed  with  the  steadfast  moderation  that 
characterized  their  long  struggle  for  freedom,  was  the  con- 
dition of  the  law,  which  was  the  science  of  the  governing 
class  and  could  only  be  administered  on  days  that  were 
lawful  according  to  a  calendar  which  they  knew,  and  omens 
which  they  interpreted  as  they  thought  proper.  If  the  XII. 
Tables  were  regarded  as  a  boon  of  inestimable  value,  it  was 
not  solely  for  their  intrinsic  worth,  but  because  they  gave 
publicity  to  rules  and  maxims  which  had  previously  been  the 
secret  of  a  few.  The  ritual  of  procedure  and  the  days  on 
which  the  eomitia  could  lawfully  be  convened  or  the  magis- 
trates sit  for  the  transaction  of  public  business,  were  still 
locked  up  in  the  breasts  of  the  patricians ;  and  it  was  not 
until  the  dies  fasti  and  nefasti  and  the  forms  that  were  essen- 
tial to  the  institution  of  a  suit  were  published  after  the  lapse 
of  two  hundred  years,  by  the  freedman  and  secretary  of  the 
blind  Appius  Claudius,  who,  though  proudest  among  nobles, 
aimed  at  popularity,  that  the  great  body  of  the  people  could 
feel  snre  of  their  equality  before  the  law.^  It  would  be  erro- 
neous to  suppose  that  the  superstitions  which  were  interwoven 

1  Gaius,  c.  iy.  §§  16,  21,  80.  *  Gaios,  c.  iy.  §  11. 

*  Accarias,  IL  No.  740;  Amos,  Hist,  and  Princ.  of  the  Civil  Law,  p.  17. 
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with  the  politics  and  jurisprudence  of  Rome,  were  devised  to 
hoodwink  or  control  the  masses.  Though  too  often  abused, 
they  were  long  religiously  observed  by  both  patricians  and 
plebeians,  and  as  Cicero's  treatise  De  Divinatione  indicates 
were  even  in  his  age  plausibly  defended  by  believers  against 
the  scoffs  of  sceptics,  who  declared  that  two  augurs  could  not 
look  upon  each  other  without  laughing. 

K  we  turn  to  the  Norse  law  as  administered  in  Iceland  in 
the«elcventh  century,  we  shall  find  a  similar  state  of  things, 
and  that  the  mistake  of  a  syllable  in  the  pleadings,  in  the 
names  of  the  parties,  or  the  summons  by  which  the  aefendant 
was  required  to  appear,  might  cause  the  failure  of  a  just  claim 
or  the  escape  of  a  notorious  offender.  The  English  law  was 
hardly  less  precise  in  making  the  fate  of  the  cause  depend  on 
the  conformity  of  the  declaration  to  the  original  writ,  and 
forbidding  the  slightest  variance  from  the  issue  when  the 
case  came  to  be  tried  before  a  jury.  It  was  a  suflScient 
answer  to  an  action  for  the  breach  of  a  contract  that  it  was 
made  in  London  and  not  as  alleged,  in  Oxford  ;^  and  a  variance 
as  to  time  or  amount  was  not  less  fatal,  and  could  not  after 
the  record  had  been  made  up,  be  cured  by  an  amendment. 
As  society  becomes  refined  and  complex  the  rules  and  cus- 
toms of  a  bygone  age  appear  harsh  and  inequitable,  and  the 
ingenuity  of  the  magistrate  or  lawgiver  is  taxed  to  remedy 
the  defect.  New  rights  arise  for  which  ihere  are  no  remedies, 
and  an  enlightened  moral  sense  recognizes  equities  which 
have  been  ignored  or  disregarded.  Such  a  transition  occurred 
in  Rome,  and  led  to  a  reform  which  was  in  part  accomplished 
by  legislation,  but  to  a  much  greater  extent  through  the 
}u»  prcetorium,  which  in  the  language  of  Papinian  was  intro- 
duced acZyt^t^ancZt  vel  mpplendivel  corrigendi  juris  civilis  gratia^ 
—  to  aid,  supplement,  or  correct  the  municipal  law;  —  and 
was  consequently  as  I  have  observed,  analogous  to  the  juris- 
diction of  the  Court  of  Chancery.  At  Rome  both  systems 
were  administered  by  the  same  magistrate;  but  this  differ- 
ence has  been  to  a  great  extent  effaced  in  England  and  gen- 
erally in  the  United  States,  through  the  operation  of  the 
>  Y.  B.  10  Heniy  VI.  49. 


Digitized  by  VjOOQIC 


THE  F0BHT7LABY  SYSTBM.  23 

statateB  which  confer  equitable  jurisdiction  on  the  courts  of 
common  law. 

The  legal  remedies  given  by  the  civil  law  in  the  earlier 
years  of  the  Republic  were  five  in  number,  —  sacramentumj 
judicis  postulatioj  condictio^  mantis  injectio^  and  pignoris  cor 
pio^  and  were  known  as  the  legiB  actioneSy  because  they  were 
given  by  the  law  and  not  by  the  praetor,  or  because  they  were 
cast  in  legal  forms  that  must  be  closely  followed.^     The 
first  derived  its  name  from  the  saeramentum  or  stake,  which 
was  its  distinctive  feature,  and  seems  to  have  been  an  inge- 
nious means  of  substituting  a  wager  of  law  for  the  primitive 
wager  of  battle.    We  may  believe  that  the  parties  originally 
came  ready  for  either  alternative,  and  might,  as  in  the  English 
writ  of  right  or  appeal  of  murder,  insist  on  the  arbitrament 
of  arms.    In  after  years  the  preparations  for  combat  became 
symbolical ;  the  litigants  grasped  the  object  in  dispute,  each 
claimed  it  as  his  own  by  quiritary  right,  in  a  set  form  of 
words,  and  touched  it  with  a  wand  which  did  duty  for  the 
lance  of  an  earlier  period.    The  praetor  then  commanded 
them  to  loose  their  hold.    They  obeyed,  and  each  challenged 
the  other  to  attest  the  justice  of  his  cause  by  wagering  a  sum 
of  money,  which  was  known  as  the  aacramentunij  because  it 
was  deposited  with  the  pontifex  and  forfeited  by  the  loser 
to  the  service  of  the  gods.    The  praetor  then  referred  the 
cause  to  a  tribunal  styled  the  centumviri,  and  composed  of 
citizens  chosen  by  the  various  tribes,  whose  decision  though 
nominally  of  the  bet,  was  conclusive  of  the  demand.*    If  the 
thing  in  dispute  was  insusceptible  of  transportation,  part  was 
brought  into  court  to  represent  the  whole,  as,  for  instance,  an 
oar  or  a  yard  arm  in  the  case  of  a  galley,  a  tile  in  that  of  a 
house,  a  turf  or  clod  where  the  subject-matter  was  a  farm.    It 
was  from  this  source  that  the  English  jurists  derived  the  use  of 
wagers  as  a  means  of  bringing  a  legal  controversy  to  a  point, 
and  they  are  still  employed  in  Pennsylvania  in  interpleaders, 
or  when  a  definite  fact  is  in  dispute,  as,  for  instance,  whether 
a  judgment  was  confessed  in  fraud  of  creditors. 

1  Mackeldey,  §  203.  *  Gains,  o.  iv.  f§  11, 12. 

•  Maynz,  i.  f  43,  p.  401. 
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This  method,  as  Maynz  obsenres,  is  manifestly  inapplicable 
when  the  question  is  one  of  amount  or  damages  and  cannot  be 
answered  by  a  simple  Yes  or  No.  A  sum  certain  might  be 
recovered  by  such  means,  or  a  horse,  or  slave,  or  farm,  but 
not  damages  for  an  injury  to  real  or  personal  property,  or  the 
non-performance  of  an  executory  agreement.  So  long  as  the 
Bacravientum  was  the  only  remedy,  as  it  originally  seems  to 
have  been,  contracts  for  the  hire  of  lands,  goods,  or  services, 
to  build  or  let,  were  nugatory,  because  there  was  no  way  in 
which  they  could  be  enforced. 

The  Bocramentum  was  presumably  coeval  with  the  Tnan-- 
eipatio  and  stipulatioj  and  like  them  the  ofiFspring  of  an  age 
when  intention  went  for  nothing  unless  clothed  with  custo- 
mary or  symbolical  forms,  and  the  jurisdiction  of  controver- 
sies between  individuals  that  did  not  endanger  the  public 
peace  depended  on  consent.  The  simulated  combat,  the  wager 
and  deposit  of  a  sum  of  money,  brought  a  dispute  that  would 
otherwise  have  been  private  within  the  scope  of  the  law,  and 
were  an  irrefragable  proof  of  the  agreement  of  the  parties 
that  the  question  should  be  referred  to  the  appropriate  tribu- 
nal, and  that  they  would  abide  by  the  decision. 

The  judiciB  postulatio  was  introduced  or  sanctioned  by  the 
XII.  Tables  to  provide  for  cases  where  the  demand  was  for 
damages  or  compensation,  and  was,  as  the  name  imports, 
a  formal  application  to  the  praetor  to  refer  the  case  to  an 
arbiter  or  judex.  This  remedy  had  the  advantage  of  enabling 
the  parties  to  select  an  expert  on  whom  they  could  rely,  and 
the  lex  Pinaria  subsequently  provided  that  a  judex  might  be 
substituted  in  the  sacramentum  for  the  centumviri.  The  lex 
Silia  and  lex  Calpumia  carried  the  reform  to  its  logical  con- 
clusion, in  the  fifth  century  before  Christ,  by  giving  a  form  of 
action,  known  as  the  condictio^  through  which  a  demand  for  a 
specific  thing  or  sum  certain  might  be  referred  to  a  judge 
without  going  through  the  cumbrous  preliminary  of  the  9acra- 
mentum}  The  remaining  legis  actianes  were  in  the  nature  of 
process  rather  than  suits  in  the  ordinary  acceptance  of  the 
term.  One  who  had  been  sentenced  to  pay  a  debt,  and  was 
^  Maynz,  1.  §  48,  p.  494;  AccariaB,  ii.  No.  744. 
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in  default,  might  be  arrested  by  his  creditor  without  legal 
process,  and  brought  before  the  tribunal,  where,  as  the  matter 
had  been  already  adjudged,  he  was  not  allowed  to  make  de- 
fence in  his  own  person,  and  unless  some  one  came  forward 
in  his  behalf  and  gave  bail,  was  awarded  to  the  creditor  who 
might  keep  him  in  bonds  for  sixty  days,  and  then,  if  the 
amount  was  not  forthcoming,  sell  him  into  slavery  beyond 
the  Tiber.^  This  proceeding,  known  as  the  mdnu9  iryectioy 
was  an  execution  rather  than  a  suit,  and  may  be  likened  to 
the  scire  facias  quare  exeentionem  non  of  the  common  law. 

The  piffnoris  capio  was  analogous  to  the  common-law  dis- 
tress, by  which  the  holder  of  certain  privileged  claims,  as,  for 
instance,  a  collector  of  the  revenue  or  soldier  whose  pay 
was  in  arrear  might  seize  the  property  of  the  defaulter  and 
detain  it  as  a  pledge.^ 

Notwithstanding  the  reform  worked  by  the  lex  Silia  and 
lex  Calpumia  the  legis  actiones  were  subject  to  delays,  and  so 
technical  that,  as  we  are  informed  by  Oaius,  he  who  failed  in 
a  syllable  lost  his  cause.  It  was  moreover  essential  that  both 
parties  should  be  Roman  citizens;  and  no  claim  or  defence 
could  be  admitted 'that  was  not  in  accordance  with  the  strict 
letter  of  the  civil  law.'  Such  a  state  of  things  was  intolera- 
ble in  a  city  whose  streets  were  thronged  with  persons  who, 
though  born  in  Italy,  had  no  rights  under  the  Roman  law,  and 
led  (a.  u.  c.  508)  to  the  appointment  of  a  praetor  peregrinus  to 
administer  justice  among  aliens,  or  where  either  party  was 
not  a  Roman  citizen. 

The  new  magistrate  could  hardly  take  a  single  step  in  the 
performance  of  his  onerous  task  consistently  with  the  techni- 
cal requirements  of  the  civil  law,  and  had  to  choose  between 
disregarding  them  overtly  and  evading  them  by  a  legal  fiction, 
or  rather  directing  the  judex  to  decide  as  if  the  obstacle 
which  lay  in  the  path  of  justice  did  not  exist.  If,  for  instance, 
the  defendant  in  a  suit  to  recover  compensation  for  the  theft 
of  a  cup  proved  to  be  an  alien,  the  formula  or  instruction 
transmitted  to  the  judge  would  run  as  follows :  ^^If  it  appear 

^  Aecarias,  ii.  No.  745.  '  Accarias,  ii.  No.  746. 

*  Aoearias,  ii.  No.  74S. 
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that  Herenasus  was  a  party  or  privy  to  the  theft  of  a  gold  cup 
belonging  to  Titius,  for  which  if  he  were  a  Roman  citizen  he 
would  be  answerable  in  damages,  then  condemn  him  for  the 
penalty  due  in  such  a  case." 

When  once  this  method  of  reaching  the  merits  of  a  cause 
without  regard  to  technicalities  had  become  familiar  in  suits 
where  one  or  more  of  the  parties  were  aliens,  it  would  naturally 
be  applied  where  both  parties  were  citizens  ;  and  as  the  legis 
actiones  did  not  readily  admit  of  such  an  adaptation,  they  were 
abrogated  in  the  first  and  second  centuries  b.  c,  by  laws  which 
authorized  the  submission  of  the  case  to  a  judex  without  the 
formal  steps  which  had  previously  been  indispensable. 

The  formulas  by  which  the  cause  was  put  at  issue  and  sub- 
mitted to  the  Judex  were  flexible,  and  might  be  moulded  into 
any  shape  that  was  requisite  to  surmount  technical  obstacles, 
but  the  end  was  generally  attained  by  requiring  the  judgment 
to  be  entered  on  a  given  state  of  facts,  or  as  if  a  fact  existed 
that  would  obviate  the  objection  and  leave  the  way  open  for 
a  decision  on  the  merits. 

One  who  acquired  a  slave  or  other  res  mancipi  by  a  sale  or 
gift  attended  with  delivery,  was  in  the  position  which  a  buyer 
who  pays  the  price  and  goes  into  possession  of  land  without  a 
deed  holds  under  our  system,  and  could  no  more  maintain  a 
sacramentum  or  condictio  than  such  a  buyer  can  recover  in 
an  ejectment  or  writ  of  entry.  Such  an  equitable  title  might, 
however,  be  perfected  at  Rome  by  a  year's  usucapion,  or  ad- 
verse possession,  as  against  every  one  who  did  not  show  a 
better  right;  and  hence  if  the  slave  in  the  case  above  sup- 
posed was  wrongfully  taken  from  the  buyer  before  the  year 
was  out,  the  judex  was  instructed  that  if  the  man  who  had 
been  so  bought  and  delivered,  would,  had  he  been  possessed 
by  the  purchaser  for  a  year,  have  been  his  according  to  the 
quiritary  law,  judgment  should  be  rendered  in  his  favor.^ 

The  strictness  of  the  common  law  was  mitigated  by  like 

devices  in  England  where  the  action  of  trover  and  conversion 

is  based  on  a  pretended  finding,  and  the  rule  that  the  trial 

must  take  place  before  a  jury  of  the  neighborhood  where  the 

1  Poste,  p.  420;  Gains,  c.  iv.  §  86;  Maynz,  L  No.  125,  p.  225. 
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cause  of  action  originated  is  evaded  as  regards  transitory 
suits,  by  the  transparent  pretence  that  the  place  where  the 
contract  was  made  or  tort  committed,  perchance  Minorca  or 
Paris,  was  in  the  town  or  county  whence  the  jury  is  sum- 
moned for  the  triaU  Fiction  so  used  is  simply  a  pious  fraud 
derised  for  the  attainment  of  truth,  and  bears  out  the  maxim, 
in  fictiane  Juris,  semper  existit  cequitas. 

Fiction  was  not  the  only  means  through  which  the  praetor 
mitigated  the  rigor  of  the  civil  law ;  and  when  the  plaintiff 
was  equitably  though  not  legally  entitled  to  relief,  supposing 
his  complaint  to  be  true,  the  judex  was  instructed  to  render 
judgment  in  his  favor,  if  the  facts  as  set  forth  in  the  formula 
were  sustained  by  the  proofs.  Such  a  formula  was  styled  in 
factum,  while  one  whidi  left  the  case  open  for  decision  was 
said  to  be  in  jus? 

The  difference  was  that  in  the  former  the  praetor  ruled  the 
law  beforehand,  except  in  so  far  as  it  was  necessarily  involved 
in  the  points  submitted  to  the  judge,  while  the  judge  might  in 
the  latter  find  that  the  complaint  was  true  in  fact,  and  decide 
it  adversely  on  the*  law. 

According  to  Gains,  the  formula  was  said  to  be  in  jus 
when  the  plaintiff's  claim  was  based  on  the  principles  of  the 
civil,  as  distinguished  from  the  praetorian  law,  and  in  factum 
when  he.  relied  on  equities  growing  out  of  the  facts,  and 
the  judex  was  directed  to  decide  in  his  favor  if  these  were 
proved.^ 

Gaius  illustrates  the  distinction  by  typical  instances.  The 
foUowing  formula  was  one  of  law.  "  Whereas  Aulus  Ageri^p 
deposited  a  silver  table  with  Numerius  Negidius,  which  is 
the  matter  in  dispute.  Whatever  Numerius  Negidius  ought 
on  that  account  in  good  faith  to  give  or  render  to  Aulus 
Agerius,  to  that  do  thou,  Judge,  condemn  Numerius  Negidius 
to  make  restitution ;  if  it  does  not  so  appear,  acquit"  ^ 

A  formula  framed  as  follows  was  one  of  fact.    ^'  Let  Octa- 

»  See  Y.  B.  19  Henry  VI.  49;  Mostyn  r.  Fabrigas,  Cowper,  161; 
1  8m.  L.  C.  8  Am.  ed.  1040,  1058. 

<  Gains,  c.  iy.  §§  45,  46;  Poste,  p.  436;  Mackeldey,  §  204.  ^ 
•  GaioB,  o.  iv.  §§  45,  46.  «  Gaius,  c.  iv.  S  47. 


Digitized  by  VjOOQIC 


28  THE  LAW  OF  CONTRACTS. 

vius  be  the  judge.  If  it  appears  that  Aulus  -^gerius  deposited 
a  silver  table  with  Numerius  Egidius,  and  that  through  the 
fraud  of  Numerius  Egidius  it  was  not  restored  to  Aulus 
-^gerius,  do  thou,  Judge,  condemn  Numerius  Egidius  to  pay 
Aulus  ^gerius  as  much  money  as  the  table  is  worth ;  if  it 
does  not  appear,  acquit."  ^ 

The  first  of  the  above  forms  was  tnyt^9,  because  the  deposit 
of  the  table  was  set  foi*th  as  a  conceded  fact,  and  the  judge 
was  left  to  draw  the  inference  according  to  the  rules  of  law 
and  evidence.  In  the  second,  two  questions  of  fact  were  sub- 
mitted :  Had  the  table  been  deposited  ?  Was  it  withheld  by 
fraud  ?  and  if  both  were  decided  favorably  to  the  plaintiflF, 
he  was  to  have  judgment.  The  formula  was  consequently 
said  to  be  in  factum.  It  is,  notwithstanding,  obvious  that 
both  formulas  presented  a  mixed  question  of  fact  and  law, 
depending  on  whether  the  defendant  was  chargeable  with  the 
misconduct  or  gross  negligence  which  rendered  a  depositary 
answerable  under  the  Roman  law ;  and  the  difiference  would 
seem  to  be  that  the  case  turned  in  the  latter  on  two  points : 
Did  the  defendant  receive  the  table?  Was  the  failure  to 
return  it  fraudulent  ? 

Another  instance  given  by  Gains  is  obviously  in  factumy  as 
making  the  judgment  depend  on  whether  a  single  thing  had 
occurred,  and  leaving  no  discretion  to  the  judex,  save  as  to 
the  sufficiency  of  the  evidence.  "If  it  appears  that  such  a 
patron  was  summoned  by  such  a  freedman  against  the  prae- 
tor's edict,  do  you,  recuperators,  condemn  the  freedman  to 
pay  ten  tliousand  sesterces ;  if  not,  acquit  him."  ^ 

The  formula  consisted  ordinarily  of  three  several  parts, 
each  having  an  appropriate  use,  —  the  demanstratio,  which 
pointed  out  the  subject-matter  (in  the  instance  given  above, 
the  bailment  or  deposit  of  a  silver  table)  ;  the  intentio,  which 
set  forth  the  plaintiff's  demand  (which  was,  as  there  stated, 
for  whatever  the  defendant  ought  to  pay  or  render,  unless  the 
table  was  restored) ;  and,  finally,  tiie  condemnation  or  sen- 
tence to  be  pronounced,  if  the  case  terminated  in  the  plain- 
tiff's favor. 

^  Gains,  o.  iv.  §  47.  <  Gains,  c.  iv.  $  45. 
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We  have  seen  that  compensation  in  damages  could  not  be 
recovered  in  the  aacramentum,  which  could  only  be  employed 
where  the  demand  was  for  a  sum  certain  or  a  specific  thing. 
The  formulary  method  might  appear  to  go  to  the  opposite 
extreme,  because  it  afforded  no  remedy  answering  to  .  an 
ejectment,  or  replevin,  or  bill  for  specific  performance,  and 
the  judgment  was  pecuniary  for  the  value  of  the  property 
wrongfully  taken  or  withheld.  Even  when  the  suit  was  for  a 
farm,  a  slave,  a  garment,  or  a  gold  or  silver  vessel,  the  recov- 
ery was  not  of  the  property  itself,  but  of  as  much  money  as 
it  was  worth.^  The  ends  of  justice  might,  nevertheless,  be 
attained  by  ordering  the  defendant  to  pay  more  than  the  value 
unless  he  made  restitution ;  and  in  the  course  of  time  the  praetor 
compelled  a  surrender,  or  put  the  plaintiff  in  possession. 

A  suit  was  instituted  at  Rome,  not  as  with  us  by  a  sum- 
mons from  the  court,  but  through  a  notification  by  the 
plaintiff  (yocatio  in  ju9)^  which  made  it  incumbent  on  the 
defendant  to  go  with  the  plaintiff  before  the  praetor,  to  send 
some  responsible  person  to  represent  him,  or  to  give  security 
for  his  appearance  at  a  future  day.  If  he  took  none  of  these 
steps  he  migfit  be  seized  and  brought  by  force ;  but  a  judg- 
ment could  not  be  entered  by  default  for  want  of  an  appear- 
ance until  both  pjjrties  were  in  court  personally,  or  through 
their  duly  authorized  representatives.^     The  plaintiff  then 

1  Gaius,  c.  iv.  §  48. 

'  Accanasy  ii.  Nos.  749,  750.  If  the  defendant  was  contumacious  the 
plaintiff  asked  a  bystander  to  attest  what  had  occun*ed,  and  if  he  con- 
sented, haled  the  defendant  before  the  pr«tor,  followed  by  the  witness, 
who  could  testify  that  it  was  necessary  to  have  recourse  to  force.  Such 
scenes  were  of  frequent  occurrence  in  a  capital  where  every  man  was  his 
own  sheriff's  officer,  and  are  amusingly  portrayed  by  Horace,  in  the  lines 
which  recount  his  deliverance  from  the  bore  who  was  talking  him  to 

death. 

"  Casu  venit  obyias  illi 

Adversarins,  et,  *  Quo  tu,  turpissime  ? '  magna 
Inclamat  voce,  et  •  Licet  antestari  ? '    Ego  vero 
Oppono  auriculam.    Rapit  in  jus ;  clamor  utrimque, 
Undique  concursus.    Sic  me  tervavit  Apollo." 

It  is  surprising  that  a  practice  which  was  obviously  a  survival  from 
the  period  when  men  took  justice  into  their  own  hands,  and  calculated 
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laid  his  claim  before  the  praetor,  who  considered  wheth^  it 
came  within  the  strict  rules  of  the  civil  law,  or  presented 
equities  that  could  not  be  disregarded  consistently  with  jus* 
tice.  If  his  opinion  was  adverse,  the  case  was  dismissed ;  if 
favorable,  it  became  his  duty  to  hear  the  other  side.  If  the 
defendant  admitted  the  plaintiff's  allegations,  and  made  no 
counter-statement  that  was  valid  technically,  or  according  to 
the  more  liberal  view  of  the  jus  honorarium^  the  claim  was 
regarded  as  confessed,  and  the  praetor  proceeded  forthwith  to 
a  decree.^  The  defendant  might,  however,  allege  some  mat- 
ter that  would  avoid  the  plaintiff's  demand,  even  if  the  facts 
which  it  set  forth  were  true,  —  as,  for  instance,  failure  of  con- 
sideration, or  that  judgment  had  been  rendered  for  the  same 
matter  in  a  former  suit,  —  and  the  praetor  would  then  have  to 
determine  whether  such  a  defence  was  so  far  good  that  an  in- 
quiry should  be  made  as  to  its  truth.  It  was  accordingly 
during  these  preliminary  steps  that  the  questions  which  are 
debated  under  our  practice  on  a  demurrer  to  the  plea  or 
declaration,  arose  in  a  less  formal  way,  which  may  be  likened 
to  that  taken  to  evolve  the  issue  in  England  while  the  plead- 
ings were  still  oral.^  Both  parties  might  cdiit^ede  that  the 
allegations  on  either  side  were  well-founded  in  fact,  and  argue 
the  question  simply  as  one  of  law,  and  the  case  would  then 
presumably  be  decided  on  that  basis  without  the  intervention 
of  a  judex.  Such  a  result  is  not  common  under  our  system  or 
in  any  age,  and  the  parties,  no  doubt,  usually  preferred  then, 
as  they  do  now,  to  have  the  case  decided  in  the  light  of  the 
evidence,  and  not  on  abstract  legal  principles. 

When  this  stage  had  been  reached  a  formula  was  drawn  up 
embracing  the  points  made  on  either  side,  and  which  the 
praetor  deemed  material,  and  the  name  of  the  person  to 
whom  the  case  was  referred  for  adjudication.  One  judge  only 
was  appointed  in  the  same  cause ;  but  if  one  or  all  of  the  par- 
ties were  aliens,  the  controversy  was  referred  to  three  or  more 

to  lead  to  breaches  of  the  peace,  should  have  been  tolerated  in  the  Angnstan 
age.  Compare  Matthew  v.  25,  which  seems,  however,  to  refer  to  the  ti»- 
jectio  manus. 

I  Maynz,  i.  §§  35,  44,  47.         >  Gains,  o.  iv.  §§  115-129;  Poste,  p.  48L 
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persons  known  as  recuperators.^  The  custom  originated  far 
back  in  the  history  of  the  republic  in  a  treaty  with  the  Latins, 
and  was  subsequently  extended  to  other  foreign  states.  The 
function  of  the  recuperator  is  not  accurately  known,  and  this 
may  also  be  said  of  the  arbiters  who  were  sometimes  appointed 
instead  of  a  judexy  except  that  they  were  clothed  with  the 
larger  powers.^ 

It  was  the  privilege  of  the  Roman  to  choose  his  judge,  or 
at  all  events  that  his  cause  should  not  be  tried  by  a  man 
whom  he  regarded  as  incompetent  or  partial.^  The  plaintiff 
nominated ;  but  the  defendant  might  peremptorily  object,  and 
ask  that  some  other  name  should  be  suggested.  If,  however, 
his  opposition  was  carried  beyond  reasonable  bounds,  and  in- 
tended for  delay,  the  case  might  be  treated  as  undefended,  or 
a  judge  chosen  by  lot  or  designated  by  the  praetor.*  Agreea- 
bly to  Accarias,  the  parties  might  by  mutual  consent  select 
any  one  whom  they  preferred  as  judge,  and  it  was  only 
when  they  disagreed  that  the  choice  was  restricted  to  the 
official  list.^ 

When  the  formula  was  settled  or  agreed  on,  the  judge 
chosen,  and  the  appointment  officially  announced,  the  parties 
signified  their  assent  by  calling  on  the  bystanders  to  witness 
their  assent ;  and  this  act,  which  was  known  as  the  litis  con- 
testatioj  and  may  be  likened  to  the  similiter  or  joinder  in  issue 
of  the  common  law,  brought  the  proceeding  before  the  magis- 
trate (in  Jure}  to  a  close.^  The  cause  was  then  at  the  ap- 
pointed time  formally  laid  before  the  judge,  who  heard  the 
evidence  and  argument,  and  proceeded  to  a  decree,  which  was 
always  for  a  fixed  sum ;  although,  when  the  suit  was  for  the 
recovery  of  land  or  chattels,  he  might  give  the  defendant  the 
alternative  of  making  restitution  or  paying  a  larger  amount 
than  the  property  was  worth.^ 

The  sentence  resembled  the  award  of  an  arbitrator  rather 

»  Accarias,  ii.  No.  737.  *  Maynz,  i.  §  100;  Accarias,  il  No.  737. 

*  Accarias,  ii.  No.  737.  ^  Accarias,  ii.  No.  738. 

*  Accarias,  ii.  No.  737. 

*  Ma3rn2,  i.  §§  47,  54;  Accarias,  ii.  No.  764. 

f  iDstittttes,  4.  6.  81;  Gains*  c.  iv.  §§  47,  48,  52;  Poste,  p.  430. 
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than  a  judgment  as  we  now  understand  the  term,  because  the 
judex  was  a  private  citizen,  and  could  not  enforce  his  decree. 
The  right  of  proceeding  to  execution  consequently  devolved 
on  the  plaintiff,  who  arrested  the  defendant  without  legal  pro- 
cess and  brought  him  before  the  prstor,  where  he  was  not 
allowed  to  make  defence  in  person,  and  unless  some  one  ap- 
peared for  him  and  gave  bail  was  delivered  to  the  creditor. 
His  right  to  freedom,  and  even  to  life,  thenceforth  depended 
on  his  ability  to  pay.  He  was  kept  in  bonds ;  and  if  the  debt 
was  not  discharged  within  sixty  days  might  be  put  to  death 
or  sold  into  slavery  beyond  the  Tiber.  Such  was  the  rule  as 
laid  down  in  the  XH.  Tables ;  and  it  was  further  provided, 
with  a  cruel  exactitude  which  anticipated  and  overruled  the 
point  made  for  the  defence  in  "  The  Merchant  of  Venice," 
that  where  there  were  several  creditors  the  debtor  might  be 
hewn  in  pieces  and  divided  among  all,  and  that  no  one  of  them 
should  be  answerable  for  cutting  more  than  his  share.  Such 
a  dividend  might  have  a  substantial  value  in  the  Fiji  Islands 
or  on  the  coast  of  New  Guinea,  but  the  motive  at  Rome  pre- 
sumably was  to  enable  each  creditor  to  compel  payment 
through  the  fear  of  death,  although  the  others  might  be  in- 
clined to  mercy,  or  to  compound  the  debt.^ 

This  right  of  arrest  or  manus  injectio  continued  in  force 
after  the  abrogation  of  the  hffis  (ictiones,  and  might  be  exer- 
cised without  the  close  adhesion  to  forms  that  wore  originally 
indispensable.  Laws  were  subsequently  passed  authorizing 
the  seizure  of  the  debtor's  goods  and  land ;  and  an  assignment 
or  sale  for  the  benefit  of  creditors,  under  a  proceeding  analo- 
gous to  a  decree  in  bankruptcy ,2  was  substituted  for  the 
incarceration  which  might  gratify  vindictive  feeling,  but  could 
answer  no  good  end. 

A  like  change  has  been  made  in  England  and  the  United 
States  during  the  last  century,  and  occurs  in  the  annals  of 
most  nations  as  they  advance  in  civilization  and  come  to  re- 
gard insolvency  as  a  misfortune  rather  than  a  crime. 

The  common  law  originally  sought  to  reduce  the  contro- 
versy to  a  single  point  of  fact  or  law ;  and  this  method,  which 

^  Accarias,  ii.  No.  745.  >  Gaius,  c.  iv.  §  78;  Poste,  pp.  278,  281. 


Digitized  by  VjOOQIC 


THE  FOBMULABY  SYSTEM.  88 

though  logically  sound,  was  objectionable  as  tending  to  entan- 
gle the  cause  in  the  meshes  of  special  pleading,  and  had  fallen 
into  disuse,  was  revived  by  the  "Rules  of  Hilary  Term," 
some  fifty  years  ago.  Agreeably  to  the  practice  which  pre- 
vailed in  England  at  the  beginning  of  the  century,  and  is  still 
followed  in  Pennsylvania,  the  gi^eat  majority  of  causes  are 
tried  under  a  broad  traverse  which  puts  the  entire  case  at 
issue,  attended  if  the  defendant  thinks  proper,  with  a  collat- 
eral plea  in  confession  and  avoidance,  —  as,  for  instance,  a 
release,  or  an  accord  and  satisfaction.  Actions  on  sealed  in- 
struments and  judgments  obey  a  somewhat  different  rule ;  but 
a  like  result  is  attained  by  concurrent  pleas,  which  together 
cover  the  whole  ground,  and  render  it  incumbent  on  the 
plaintiff  to  make  out  his  case,  while  leaving  the  defendant  free 
to  show  that  even  if  the  demand  was  originally  just  it  has 
been  released  or  satisfied. 

Such  was  also  virtually  the  result  at  Rome,  where  the  mat- 
ter alleged  by  way  of  confession  and  avoidance  was  known  as 
an  exceptioj  and  was  embodied  in  the  formula  prepared  for  the 
guidance  of  the  judex.  Thus  in  an  action  on  a  stipulation, 
tiie  direction  to  condemn  on  proof  of  the  formal  question  and 
response  might  be  accompanied  with  the  qualification, — "if 
the  plaintiff  did  not  act  fraudulently,"  ^  or  if  the  suit  was  on 
an  entry  charging  the  defendant  with  money  lent  to  him  or  ex- 
pended on  his  behalf,  unless  it  appeared  that  the  money  was 
never  paid  out.  The  exception  might  be  met  with  a  reply 
which  rendered  it  unavailing,  as,  for  instance,  where  the  de- 
fendant alleged  a  promise  to  forgive  the  debt,  the  judge  might 
also  be  directed  to  inquire  whether  the  defendant  did  not  sub- 
sequently agree  that  it  should  revive,  si  nan  poatea  conveniret 
ut  earn  pecuniam  petere  licereU  The  exceptio  answered  to  a 
plea  in  confession  and  avoidance,  while  the  replicatio  is  ob- 
viously analogous  to  the  modern  replication. 

It  was  not  requisite  that  a  legal  defence  should  be  embodied 
or  set  forth  in  the  instruction  given  to  the  judge,  because  he 
might  take  cognizance  of  it  under  his  general  authority  to  try 
the  cause ;  and  hence  an  acceptUatio  or  formal  acknowledgment 

1  Si  mean  nihU  dob  mob  factum  sU.    Gains,  o.  iv.  §  119. 
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that  a  stipulation  had  been  fulfilled,  which  answered  to  the 
common-law  release  under  seal,  might  be  proved  in  a  suit  on  a 
verbal  contract,  although  it  was  not  mentioned  in  the  formula. 
The  judex  could  not,  however,  take  notice  of  an  equitable  de- 
fence, as  for  instance  fraud,  or,  where  the  contract  arose  Uteris^ 
that  the  consideration  had  not  been  paid,  in  the  absence  of  an 
explicit  authority  to  that  effect,  save  in  actions  boncd  fideij 
where  the  mere  fact  of  claiming  more  than  was  justly  due 
showed  that  the  plaintiff  was  wanting  in  the  good  faith  which 
was  essential  to  success  in  such  a  suit.  There  is  a  close  anal- 
ogy between  this  rule  and  that  which  prevails  under  the  com- 
mon counts  of  the  present  day,  where  everything  save  a  former 
recovery,  which  shows  that  the  debt  did  not  exist  at  the  time 
of  action  brought,  is  admissible  under  TMn  assumpsit 

As  the  judex  was  not  a  magistrate,  and  exercised  a  merely 
delegated  power,  he  was  bound  by  the  letter  of  the  formula 
even  when  it  was  manifestly  erroneous,  and  the  effect  of  leav- 
ing the  mistake  uncorrected  was  to  sacrifice  the  merits  of  the 
cause,  and  lead  to  a  result  that  was  manifestly  unjust  or 
absurd.^  Hence,  where  the  intentio  claimed  twenty  golden 
pieces,  and  only  nineteen  were  due,  or  demanded  Falemian 
wine  where  the  contract  was  for  some  other  vintage,  the  issue 
could  not  be  amended  in  accordance  with  the  proofs,  and  a 
judgment  was  rendered  for  the  defendant,  which  was  not  only 
conclusive  of  the  existing  suit,  but  debarred  the  plaintiff  from 
bringing  another  action  in  proper  form.  So,  if  the  stipulation 
was  to  pay  ten  thousand  sesterces  or  render  the  slave  Stichus, 
and  the  complainant  demanded  either,  instead  of  giving  the 
defendant  the  alternative,  there  was  a  fatal  variance,  or  as  it 
was  technically  termed  plu>s  petitioy  and  a  subsequent  action 
for  the  same  cause  on  the  same  contract  might  be  met  by  a 
plea  of  res  (idjudieata?  A  false  demonstratio  was  equally  pre- 
judicial in  the  existing  suit,  but  did  not  preclude  the  plaintiff 
from  bringing  another  action,  because  under  these  circum- 
stances the  cause  was  not  actually  before  the  court ;  and  this 
seems  to  be  the  origin  of  the  maxim  falsa  demonstratio  nan 
noeety  which  is  now  frequently  employed  in  another  sense. 

1  Accarias,  ii.  No.  775.  *  lustitutes,  4.  6.  34 ;  Gaius,  c.  iv.  §§  52, 53. 
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The  stringency  of  this  rule  was  relaxed  by  the  Emperor 
Zeno  after  the  abolition  of  the  formulary  system,  and  still 
further  by  Justinian,  but  without  allowing  the  freedom  of 
amendment  which  is  perhaps  carried  to  an  extreme  at  the 
present  day.^ 

Such  was  the  course  of  procedure  in  common  use  to  obtain 
compensation  for  wrongs  already  done,  or  protect  rights 
which  would  not  suffer  by  delay ;  but  there  are  cases  where 
the  march  of  justice  must  be  accelerated  to  prevent  a  threat- 
ened injury,  or  restore  the  balance  which  has  been  wrong- 
fully disturbed.  Such  an  instance  occurred  when  a  claimant 
sought  to  obtain  possession  by  violence  instead  of  using  the 
remedies  prescribed  by  law,  or  where  a  public  right  was 
infringed  by  obstructing  a  highway  or  navigable  stream,  and 
the  praetor  might  then  summarily  command  the  defendant  to 
refrain,  or  enforce  restitution  if  the  wrong  had  been  already 
done* 

Interdicts,  as  classified  by  Oaius  and  in  the  Institutes,  were 
restitutory,  exhibitory,  or  prohibitory ;  that  is,  for  restitution, 
production,  or  abstention ; '  although  some  interdicts  might 
serve  either  as  a  means  of  maintaining  the  existing  status,  or 
restoring  it  when  disturbed.  Interdicts  took  different  forms, 
and  were  adapted  to  the  various  instances  in  which  a  sum- 
mary or  preventive  remedy  was  requisite ;  but  two  of  them 
deserve  notice  as  showing  the  nicety  with  which  the  Roman 
jurists  suited  the  action  to  the  case.  These  technically 
known  uti  pomdetis  and  utrubij  related  one  to  immovables 
and  the  other  to  movables,  but  both,  though  differing  in  some 
particulars,  were  substantially  the  same,  and  directed  to  like 
ends.  An  allegation  that  the  defendant  had  wrongfully  dis- 
possessed the  plaintiff,  or  was  about  so  to  dispossess  him, 
might  be  admitted,  or  might  be  met  by  a  counter  charge  that 
the  wrong  lay  at  the  plaintiff's  door,  and  that  he  and  not  the 
defendant  was  using  undue  means.  In  the  former  case,  the 
defendant  would  be  ordered  to  make  restitution,  and  abstain 
from  further  injury.    In  the  latter,  the  pr»tor  made  an  order 

1  Institates,  4.  6.  34,  35.  *  Institates,  4.  15.  4,  7. 

•  Gaias,  c.  17.  §§  189, 140;  Institutes,  4.  15. 1. 
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which,  in  the  case  of  immovables,  was  as  follows :  Uti  nunc 
nee  vi  nee  clam  nee  preeario  alter  ah  altera  possidetis  qwo  minus 
ita  possidetis  vim  fieri  vetOy  —  "  whichever  of  you  is  in  posses- 
sion without  having  obtained  it  violently,  clandestinely,  or  by 
permission  from  the  other,  I  forbid  his  possession  to  be  dis- 
turbed by  force."  Such  also  was  the  edict  as  to  movables, 
save  that  the  question  was  as  to  which  party  was  in  posses- 
fiion  during  the  greater  part  of  the  preceding  'year  nee  vi 
nee  clam  nee  preeario.  ^ 

Such  interdicts  were  termed  double,  as  involving  the  ques- 
tion which  party  was  entitled  to  the  benefit  of  the  decree,  and 
as  the  inquiry  was  one  of  fact  and  could  not  consistently  be 
determined  by  a  magistrate,  the  parties  wagered  a  sum  to 
be  forfeited  by  him  who  proved  to  be  in  the  wrong,  and  the 
property  was  then  delivered  to  whichever  bid  highest  for  the 
privilege  of  possession  until  the  termination  of  the  suit,  and 
gave  security  for  payment  if  he  lost  the  cause.  The  contro- 
versy was  then  referred  to  a  judge,  whose  duty  was  to  de- 
cide against  him  who  held  contrary  to  the  interdict,  that  is, 
by  force,  secretly,  or  by  permission.  The  stakes  were  then 
awarded  to  the  successful  party,  while  the  other  was  con- 
demned, if  he  held  or  retained  possession  as  the  highest  bid- 
der, to  pay  the  sum  which  he  had  agreed  to  give  for  the  privi- 
lege, and  to  surrender  the  property  together  with  its  fruits 
or  income  while  in  his  hands.  If  this  ingeniously  contrived 
mechanism  might  enable  a  rich  litigant  temporarily  to  dis- 
possess an  adversary  whose  means  were  inferior  to  his  own, 
it  rendered  such  a  measure  too  costly  to  be  adopted  readily 
by  any  one  who  did  not  feel  secure  of  the  goodness  of  his 
cause,  and  insured  an  ample  indemnity  to  the  party  whom  he 
wronged.2 

The  interdict  of  the  Roman  is  obviously  analogous  to  the 
injunction  of  the  English  law,  though  covering  less  ground  in 
some  directions,  and  extending  further  in  others.  The  main 
object  in  both  systems  is  to  prevent  irreparable  injury,  or  to 

^  Gaius,  c.  iv.  §  150;  Accarias,  ii.  Nos.  065,  068;  Poste,  p.  505. 
s  Accarias,  ii.  Nos.  065-068;  Gaius,  c.  iv.  §§  166, 167;  Sandars'  Jus- 
tinian, 4.  15.  8,  note. 
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maintain  the  existing  status  until  the  right  can  be  determined 
in  due  course  of  law. 

The  praetor  might,  however,  not  only  direct  that  an  act 
should  be  refrained  from,  but  that  it  should  be  performed,  as, 
for  instance,  the  production  of  a  slave  or  freeman  who  was 
unlawfully  detained,  or  that  a  child  should  be  returned  to  its 
father.^  Such  an  order  had  the  effect  of  a  habeas  corpus  or 
mandamus  rather  than  an  injunction.  One  who  had  been 
ejected  by  force  or  fraud  might  be  reinstated  without  pausing 
to  inquire  which  party  had  the  title,  although  such  relief 
would  not  be  afforded  if  the  complainant  had  acquired  the 
possession  which  he  sought  to  regain  by  dispossessing  the  de- 
fendant forcibly  or  surreptitiously,  nor  where  he  had  entered 
with  his  permission  and  held  over  wrongfully.* 

The  Roman  criminal  law  was  extremely  crude;  and  acts 
which  are  now  regarded  as  offences  against  the  community 
and  visited  with  imprisonment,  were  viewed  as  private  wrongs 
with  which  the  State  had  no  concern,  and  that  simply  entitled 
the  injured  party  to  a  compensation  in  excess  of  the  pecuniary 
loss  that  might  operate  as  a  penalty,  but  which  he  was  enti- 
tled to  forego  if  he  thought  proper.®  Theft,  robbery  and 
injuries  to  the  person  were  within  this  category,  and  gave  rise 
to  obligations  that  were  classed  with  those  arising  ex  contraetu^ 
and  might  be  enforced  by  a  suit  instituted  before  the  prastor 
and  referred  to  a  single  ywciea;.*  On  the  other  hand,  offences 
that  threatened  the  existence  of  the  state  or  were  peculiarly 
dangerous  to  the  general  welfare,  as,  for  instance,  treason, 
deliberate  murder,  incendiarism,  the  seduction  of  a  wife  or 
maiden,  or  even  the  theft  of  crops  lying  ungathered  in  the 
fields,  were  viewed  as  fit  subjects  for  public  justice,  and  pun- 
ishable in  most  instances  with  death.  Such  at  least  was  the 
rule  under  the  monarchy,  and  in  the  earlier  days  of  the  re- 
public ;  but  the  accused  might,  as  did  Cicero,  Milo  and  Ver- 
res,  escape  prosecution  or  evade  sentence  by  a  voluntary  exile.* 

^  Institutes,  4. 15;  Galas,  c.  iv.  §  140;  Poste,  p.  499,  note, 
s  Galas,  c.  iv.  §  154;  Poste,  p.  512. 

•  Mommsen,  i.  207;  Maynz,  i.  Nos.  17-19,  pp.  5S-59. 

*  Gaius,  §§  1S8-209.  •  Maynz,  i.  No.  95,  p.  182. 
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This  alternative  involved  no  great  hardship  so  long  as  it  was 
possible  for  the  fugitive  to  eat  figs  at  Marseilles,  or  sup  with 
Cleopatra  at  Alexandria,  but  assumed  a  different  aspect  when 
the  empire  became  coextensive  with  the  civilized  world,  and 
no  secure  or  tolerable  refuge  could  t)e  found  without  its  pale. 

Historians  differ  as  to  the  administration  of  justice  in  Rome 
during  the  regal  period,  and  while  some  maintain  that  it  de- 
volved in  the  last  resort  on  the  people,^  others  like  Mommsen 
are  not  less  clear  that  it  was  vested  exclusively  in  the  king, 
and  that  the  accused  could  not  appeal  to  the  comitia  even 
when  the  penalty  was  death.^ 

The  inquiry  is  the  more  difficult  because  it  is  conceded  that 
the  king  or  magistrate  made  a  preliminary  investigation  and 
might  condemn ;  and  the  doubt  is  whether  his  sentence  was 
final  when  the  offence  was  civil,  and  not  against  military  dis- 
cipline or  martial  law.  Moreover,  it  does  not  follow  that  the 
jurisdiction  of  the  king  or  people  was  throughout  the  same ; 
and  the  right  of  appeal  may  have  become  impracticable  or 
been  temporarily  withheld  during  the  period  of  unknown  du- 
ration which  preceded  the  establishment  of  the  Republic,  and 
amidst  the  political  dissensions  which,  notwithstanding  the 
Servian  reform,  enabled  the  younger  Tarquin  to  subjugate 
both  orders  and  exercise  a  despotic  rule.  When  it  is  con- 
sidered that  the  comitia  were  thoroughly  organized  and  fre- 
quently convened ;  that  they  were  the  same  men  who  formed 
the  strength  of  the  army  when  in  the  field ;  that  the  kings  did 
not  derive  their  title  by  descent,  and  had  no  regular  or  mer- 
cenary force  that  could  overawe  a  people  who  were  at  once 
citizens  and  warriors, — we  may  believe  that  the  popular  assem- 
blies of  the  Romans  like  those  of  the  Teutonic  tribes,  were 
always  entitled  as  of  right  to  share  in  the  making  and  admin- 
istration of  the  laws.  Such  an  inference  is  the  more  probable 
because  the  commentators  agree  that  the  authority  of  the 
kings  devolved  on  the  consuls,  with  little  change  save  that 
arising  from  the  limitation  of  the  office  to  a  year  and  the 
liability  to  impeachment  when  the  term  expired ;  and  yet  it  is 
as  generally  conceded  that  these  magistrates  could  not  con- 

^  Maynz,  L  No.  20,  pp.  50,  60.  <  Mommsen,  i.  203. 
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demn  a  Roman  ciidzen  to  death,  and  that  the  jurisdiction  in 
capital  cases  lay  with  the  eamitia  centuriata^  while  minor  of- 
fences were  subsequently  prosecuted  by  the  tribunes  of  the 
people  before  the  assembled  tribes.^ 

The  duty  of  taking  th^  preliminary  steps  for  the  discovery 
of  such  crimes  as  from  their  magnitude  concerned  the  state, 
was  practically  discharged  in  accordance  with  a  long  estab- 
lished usage  by  magistrates  known  as  quaestors,  that  is,  seek- 
ers or  trackers,  who  laid  the  accusation  before  the  comitia 
eenturiataj  where  the  case  was  duly  heard,  and  decided  by 
the  popular  voice.  This  simple  machinery  might  suffice  for 
the  government  of  a  city ;  but  proved  inadequate  when  Rome 
extended  her  dominion  at  the  close  of  the  third  Punic  war 
to  lands  beyond  the  Alps  and  sea,  and  standing  conmiissions 
were  established  for  the  trial  of  the  grave  offences,  including 
the  extortion,  venality,  and  embezzlement  which  were  then 
rife  among  public  men  in  the  provinces  if  not  at  Rome.  The 
members  of  these  tribxmals,  though  addressed  as  judices,  had 
no  official  station,  and,  like  the  Athenian  dicasts  and  the  Eng- 
lish jurors,  were  taken  from  private  life  for  the  trial  of  such 
cases  as  might  be  brought  before  them  in  due  course  of  law. 
The  number  of  tinejtidices  varied  at  different  periods  and  with 
the  nature  of  the  offence,  from  thirty-two  to  one  hundred,  and, 
if  reduced  by  the  challenges  on  either  side  was  filled  up  with 
others  taken  from  the  official  list. 

The  prosecution  might,  as  it  would  seem,  be  instituted  at 
the  instance  of  the  comitia  or  the  senate,  but  the  charge  was 
ordinarily  made  by  a  private  person  as  in  England  or  the 
United  States.  The  prosecutor  laid  the  case  attested  by  his 
oath  before  the  praetor,  who  considered  whether  the  aUega- 
tions  constituted  an  offence  against  the  law;  and  might, 
where,  as  in  the  noted  case  of  Verres,  two  persons  presented 
the  same  charge  order  a  preliminary  inquiry  as  to  which 
should  proceed.  When  these  preliminaries  had  been  settled, 
the  cause  was  placed  on  the  trial  list  of  the  appropriate 
court,  and  a  day  fixed  for  the  hearing.  The  praetor  presided 
personally  or  through  a  delegate,  but  as  it  would  seem  with- 
1  Maynz,  i.  Nos.  90,  91,  pp.  162-167. 
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oat  power  to  regulate  the  admission  of  evidence,  declare  the 
law,  or  confine  the  advocates  to  the  facts  in  proof;  and  the 
decision  was,  from  these  causes,  and  because  the  jurors  were 
frequently  of  the  same  class  as  the  accused,  influeuced  by 
baseless  allegations,  or  sympathy  for  an  offender  whose  case 
might  one  day  be  their  own.  Each  judex  returned  his  ver- 
dict separately  on  a  tablet  which  he  dropped  into  an  urn,  and 
the  ballots  were  then  counted  by  the  presiding  magistrate, 
who  declared  the  result,  and  if  it  was  unfavorable  to  the 
accused,  pronounced  the  sentence  which  was  not  left  to  his 
discretion  but  prescribed  by  law.  Unanimity  was  not  requi- 
site, and  a  majority  of  all  the  votes  sufficed  to  condemn ;  but 
2k  judex  might,  as  in  civil  cases,  vote  non  liquet  —  "it  doth  not 
appear ; "  and  the  Scotch  verdict  of  "  not  proven  "  may  have 
been  borrowed  from  this  source. 

It  was  a  natural  consequence  of  such  a  system  that  the 
nobles  who  sat  as  jurors  at  Rome  were  no  more  trustworthy 
than  the  dicasts  who  administered  justice  at  Athens  for  their 
daily  bread,  and  gave  judgment  as  self-interest,  class  preju- 
dice, and  the  passions  of  the  hour  dictated,  or  in  obedience 
to  irrelevant  or  calumnious  suggestions  as  to  the  character 
or  past  conduct  of  the  accused,  or,  it  might  be,  of  his  relatives 
or  friends.  The  times  were  exceptional,  and  full  of  such 
temptations  as  have  never  beset  any  other  people,  unless  a 
parallel  can  be  found  in  the  English  conquest  in  India  or 
that  of  the  New  World  by  Spain. 

Notwithstanding  the  manifold  defects  of  the  tribunals  known 
as  the  quoestiones  perpetuoe^  they  savored  too  much  of  free- 
dom to  be  viewed  favorably  by  a  despotic  government,  and 
their  authority  was  circumscribed  xmder  the  emperors,  and 
finally  abrogated.  Augustus  conferred  the  jurisdiction  of 
treason  and  breaches  of  public  trust  on  the  senate ;  and  the 
city  prefect  was  finally  authorized  by  Severus  to  take  cogni- 
zance of  all  offences  committed  in  the  capital,  or  within  a 
circuit  of  a  hundred  miles ;  and  this  edict,  followed  by  another 
from  Diocletian,  which  worked  a  like  change  in  civil  cases, 
brought  jury  trials  to  a  close  in  the  ancient  world,  fortunately 
to  be  revived  in  a  better  and  more  enduring  form  in  Eng- 
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land,  and  the  free  communities  which  she  has  disseminated 
throughoat  the  globe.  By  a  natural  sequence  the  lenity 
which  had  be^ n  the  boast  of  the  Republic,  gave  place  to  a 
more  stringent  rule,  and  criminal  offences,  including  theft, 
were  punished  by  death,  exile,  or  condemnation  to  hard  labor 
in  the  mines.^ 

1  Maynz,  i.  Nos.  154, 165,  pp.  253, 265. 
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CHAPTER  m. 


Defects  of  the  Formalaiy  System.  —  The  Jurisconsults.  —  Responaa  prudentum, 
-~  Treatises.  —  The  Code.  —  The  Digest  —  The  Institutes. 

English  jurisprudence  affords  no  exact  analogue  to  the 
Roman  jvdexj  who  may  be  likened  to  a  juror,  a  master  in 
Chancery,  or  a  referee,  and  the  diflSculty  of  giving  a  just  de- 
scription of  his  office  is  greater  because  it  varied  at  different 
periods,  and  was  not  the  same  in  criminal  as  in  civil  proced- 
ure. The  method  taken  to  frame  an  issue  at  Westminster 
and  send  it  for  trial  before  a  judge  holding  a  court  of  nisi 
priuB^  bears  a  strong  resemblance  to  that  by  which  the  vital 
question  was  educed  by  the  praetor  and  submitted  to  the  judex^ 
who,  like  the  juror,  was  chosen,  not  to  administer  the  law 
generally,  but  in  the  particular  cause,  and  like  him  also,  did 
not  consider  the  whole  controversy,  but  only  the  specific 
formula  or  issue.  His  peculiar  province  was  the  determi- 
nation of  the  facts,^  and,  if  he  was  also  required,  to  apply  the 
law.  This  occurs  whenever  a  jury  is  empanelled  under  a  plea 
of  not  guilty  or  non  assumpsit  The  material  difference  is 
that  while  the  jury  are  subordinate  to  the  court,  and  must 
take  the  law  from  the  presiding  judge,  the  praetor  framed  the 
issue,  but  left  it  absolutely  to  the  judex.  Moreover,  the  de- 
cision of  the  judex  was  conclusive,  and  did  not,  like  a  verdict, 
require  to  be  sanctioned  by  the  entry  of  a  judgment  —  a  differ- 
ence which  was  less  considerable  during  the  earlier  periods 
of  English  law,  and  before  the  practice  of  granting  new  trials. 
We  may,  on  the  whole,  believe  that  the  intervention  of  the 
judex  was  a  security  against  the  abuse  of  magisterial  power, 
especially  in  criminal  cases  where  the  judices  sat  coUeo- 
1  Maynzy  i.  No.  97,  p.  187. 
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tiTely,  and  were  not  only  judges  of  law  and  fact,  but  would 
seem  to  have  been  at  liberty  to  receive  such  evidence  as  they 
thought  proper. 

There  were  three  kinds  of  delegated  judges  in  civil  causes, 
designated  respectively  as  Judexj  arbitrator^  and  recuperator. 
The  judices  were  originally  of  senatorial  rank ;  but  the  privi- 
lege was  transferred  to  the  knights,  then  divided  between  both 
orders,  and  Augustus  finally  admitted  men  of  inferior  degree. 
The  list  is  said  in  his  reign  to  have  contained  four  thousand 
names,  or  about  half  the  number  that  are  annually  put  in  the 
wheel  from  which  jurors  are  drawn  in  Philadelphia. 

When  the  circumstances  or  the  nature  of  the  case  required 
the  exercise  of  a  larger  discretion  than  that  ordinarily  con- 
ferred, the  praetor  might  with  the  assent  of  both  parties  select 
such  persons  as  he  deemed  best  fitted  from  the  community  at 
large ;  and  there  might  consequently  be  several  arbiters,^  al- 
though immemorial  usage  required  that  civil  cases  should  be 
referred  to  a  single  judge.  The  recuperators  might  be  even 
more  numerous,  and  were,  according  to  usage  dating  from  a 
compact  between  Rome  and  the  allied  Latin  towns,  chosen 
from  the  whole  body  of  the  citizens  for  the  determination  of 
cases  where  one  or  more  of  the  parties  were  aliens,  and 
which  consequently  did  not  fall  within  the  letter  of  the  civil 
law.2 

The  judex  could  not  refuse  to  serve,  and  was  legally  answer- 
able for  a  plain  mistake  of  fact  or  of  law,  although  committed 
innocently  and  without  an  intention  to  defraud  ;^  but  the  hard- 
ship was  less  than  at  first  sight  might  appear,  because  he 
might  return  non  liquet  —  "it  is  not  clear,"  if  he  wished  to 
avoid  the  responsibility  of  deciding  a  doubtful  cause. 

The  function  of  t\i^  judex  and  the  influence  which  it  had  on 
the  development  of  the  civil  law,  are  eminently  worthy  of  con- 
sideration. A  judgment  may  be  described  as  a  conclusion 
from  a  legal  syllogism.  The  question,  Are  such  cases  as  that^ 
alleged  entitled  to  redress?  involves  the  major  premise;  Is 
this  case  such  ?  the  minor ;  and  if  both  inquiries  are  answered 

*  Amos,  Hist,  and  Princ.  of  the  Civil  Law,  p.  188. 

s  Maynz,  L  No.  101,  pp.  193, 195.        •  Gains,  c  iv.  §  52;  Foste,  p.  441. 
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affirmatively,  the  judgment  follows  as  a  necessary  inference. 
Both  questions  may  be  determined  by  the  same  person,  or 
the  former  submitted  to  a  judge  learned  in  the  law,  and  the 
latter  to  a  popularly  constituted  tribunal,  so  that  each  shall 
operate  as  a  check  on  the  other,  and  no  judgment  can  be 
pronounced  unless  both  concur.  Such  was  the  method  of 
the  civil  law,  and  it  also  prevails  in  England  and  the  United 
States,  where  as  at  Rome,  the  verdict  of  the  citizen  is  not 
less  essential  than  the  sanction  of  the  court. 

It  results  from  what  has  been  said  that  the  formulary  sys- 
tem and  trial  by  jury  have  a  common  principle,  although 
differently  applied.  The  Roman  method  was  probably  better 
suited  to  the  attainment  of  the  ends  of  justice  in  each  par- 
ticular case  than  our  own.  The  judex  was  ordinarily  of 
senatorial  or  equestrian  rank,  presumably  impartial  as  chosen 
by  the  parties,  and  from  his  education  and  intelligence  more 
competent  than  the  average  juror  to  disentangle  a  complicated 
web  of  evidence,  and  view  the  facts  in  the  light  of  principles. 
On  the  other  hand,  he  did  not  come  from  the  body  of  the 
county,  or  answer  to  the  requirement  of  Magna  Charta  —  that 
every  man  shall  be  tried  by  his  peers ;  and  a  trial  before  an 
individual,  however  wise  or  learned,  was  less  calculated  to 
foster  the  sentiment  of  freedom  than  when  twelve  men  are 
taken  from  the  people  to  maintain  the  order  which  is  essential 
to  all,  and  be  at  the  same  time  the  guardians  of  private  right. 

The  Roman  institutions  were  nowhere  more  defective  than 
in  the  inadequacy  of  the  tribunals  for  the  investigation  and 
punishment  of  crime.  The  nice  and  complex  mechanism 
which  proved  so  effectual  in  civil  cases,  was  inapplicable  to 
the  judices  who  sat  for  the  trial  of  public  wrongs  with  an 
uncontrolled  dominion  as  regarded  both  the  facts  and  the 
law,  and  if  they  did  not,  like  the  Athenian  dicasts,  condemn 
without  sufficient  cause,  were  too  often  members  of  a  political 
ring  and  prepared  to  condone  offences  by  which  they  profited. 
It  was  here  that  the  want  of  a  stable  judiciary  was  painfully 
evident,  and  hastened  the  downfall  of  the  republic.  A  strong 
and  upright  presiding  judge  may  be  unable  to  keep  a  venal 
or  partial  jury  in  the  straight  path,  but  he  can  so  present  the 
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case  in  bis  charge  as  to  render  the  unrighteousness  of  the 
verdict  manifest,  and  awaken  a  public  sentiment  that  will 
prevent  a  repetition  of  the  offence.  Rome  was  not,  even  in 
the  declining  years  of  the  republic,  wanting  in  men  compe- 
tent for  the  discharge  of  such  an  office;  and  in  Horace's 
jiistum  et  tenacem  propositi  virum^  we  have  an  ideal  portrait 
of  a  magistrate  that  may  have  been  present  to  Papinian  when 
meeting  death  at  the  hands  of  Caracalla  rather  than  justify 
the  emperor's  murder  of  his  brother;  but  political  science 
was  not  sufficiently  advanced  to  develop  the  idea  that  the 
judicial  function  should  be  kept  distinct,  and  confided  to  men 
who  are  so  placed  as  to  be  beyond,  the  reach  of  intimidation 
and  undue  influence. 

There  are  two  extremes  in  the  administration  of  justice : 
one  to  leave  it  to  the  popular  voice,  as  expressed  in  an  assem- 
bly of  the  citizens,  or  by  persons  taken  from  the  community 
at  large ;  the  other,  to  place  it  in  the  hands  of  magistrates 
appointed  by  and  representing  the  state. 

If  the  former  method  is  adopted,  the  law  is  fluctuating  and 
uncertain,  or  bends  to  the  prejudices  or  passions  of  the  hour, 
while  the  judiciary  may  under  the  latter  become  instruments 
in  the  hands  of  the  government,  and  sanction  acts  that  endan- 
ger liberty  or  private  rights.  The  true  mean  is  to  admit  the 
citizen  to  such  a  share  in  application  of  legal  principles  as 
will  afford  an  appeal  to  the  common-sense  and  practical  expe- 
rience of  every-day  life. 

Both  extremes  were  experienced  at  Athens,  where  the 
decision  of  civil  aud  criminal  causes  was  at  first  exclusively 
intrusted  to  magistrates  who,  according  to  Mr.  Grote,  were 
not  infrequently  corrupt,  arbitrary,  or  oppressive ;  and  then  to 
merely  popular  tribunals  which  construed  the  law  as  they 
thought  proper,  without  being  bound  by  the  previous  course  of 
decision,  and  gave  less  heed  to  the  evidence  than  to  the  plau- 
sible falsehoods,  calumnies,  and  irrelevant  statements  of  the 
advocates  and  parties.  Notwithstanding  Mr.  Grote's  able 
apology  for  the  Athenian  dikasteries,  both  methods  would 
seem  to  have  been  equally  objectionable,  and  the  Romans 
were  the  fiirst  among  civilized  nations  to  adopt  a  method  which. 
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while  giving  the  magistrate  a  sufficient  measure  of  authority 
to  maintain  the  stability  of  the  law,  left  the  duty  of  applying 
it  to  the  facts  to  persons  holding  a  private  station,  and  there- 
fore free  from  official  bias. 

The  use  of  such  an  admixture  of  the  popular  element  in 
promoting  even-handed  justice  is  attested  by  the  experience 
of  England,  where  the  contest  for  freedom  was  maintained 
from  age  to  age  in  the  House  of  Commons  and  the  jury-box, 
and  with  hardly  less  risk  than  when  the  struggle  took  place 
in  the  field.  There  are  few  more  moving  episodes  in  forensic 
history  than  the  trial  of  Sir  Nicholas  Throckmorton,  before  a 
hostile  commission  appointed  by  Queen  Mary,  as  an  accom- 
plice in  the  gallant  though  ill-fated  rising  of  Wyatt  against 
the  Spanish  marriage,  which  was  abhorrent  to  all  classes  of 
the  English  people.  Denied  the  aid  of  counsel,  of  witnesses, 
of  books,  frowned  on  and  browbeaten  by  the  court,  and  baited 
by  the  attorney-general,  Throckmorton  made  a  manly  and  pa- 
thetic appeal  to  the  hearts  and  consciences  of  the  jurors, 
which  resulted  in  an  acquittal,  although  they  knew  that  they 
might  be  visited  by  the  Star  Chamber  with  fine  and  imprison- 
ment, as  they  actually  were.^ 

So  the  London  grand  jury,  in  the  succeeding  century,  dis- 
missed the  charges  against  Shaftesbury,  who  held  the  place 
in  the  popular  heart  that  was  subsequently  filled  by  Wilkes, 
although  they  were  compelled  to  deliberate  before  the  judges 
in  the  hope  that  they  would  not  venture  to  ignore  the  bill  in 
such  a  presence.  The  news  was  received  with  shouts  of  joy 
in  the  city,  but  deeply  wounded  the  king,  who  is  said  to  have 
exclaimed  that  he  was  the  last  man  in  his  dominions  to  get 
law  or  justice,  and  it  was  not  until  the  court  procured  the 
election  of  sheriffs  who  were  devoted  to  its  interest,  and  could 
through  their  means  pack  the  jury-box,  that  Shaftesbury  was 
forced  to  seek  safety  in  exile.' 

>  1  State  Trials,  870,  901. 

•  Cooke's  life  of  Shaftesbury,  ii.  d03,  315;  6  State  Trials, 
1171. 

It  is  not  less  noteworthy  that  although  the  composition  of  the  jury 
which  in  the  following  reign  acquitted  the  Twelve  Bishops  was  of  the  first 
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The  State  Trials  afford  frequent  and  painful  proofs  of  the 
subserviencj  of  too  many  of  the  English  judges,  and  their 
readiness  to  favor  the  crown,  at  the  expense  of  the  accused ; 
and  although  the  Revolution  of  1688  produced  a  marked  im- 
provement by  giving  the  judiciary  a  firm  tenure,  the  evil  did 
not  entirely  disappear  until  the  close  of  the  last  century,  and 
would  have'  been  still  greater  had  it  been  possible  to  proceed 
to  judgment  without  a  verdict.^ 

In  the  struggle  which,  with  Wilkes  as  its  pretext,  was 
maintained  under  George  III.  against  the  oligarchical  preten- 
sions of  the  House  of  Commons  and  the  royal  prerogative, 
the  cause  of  popular  rights  would  have  fared  ill  but  for  the 
juries ;  and  it  was  owing  to  them,  rather  than  to  the  courts, 
that  the  press  became  free,  and  the  doors  of  the  House  of 
Commons  were  thrown  open  to  the  reporters.  It  is  not  there- 
fore surprising  that  the  English  people  regarded  trisd  by  jury 
with  an  almost  superstitious  reverence,  and  were  intimately 
convinced  that  the  chief  end  of  the  Constitution  was  to  place 
twelve  men  in  the  jury-box. 

It  was,  as  we  may  believe,  owing  to  a  like  distribution  of 
flie  judicial  function  at  Rome  that  magistrates  chosen  for  a 
single  year  by  a  popular  vote  not  only  administered  justice 
during  successive  centuries  with  wisdom  and  impartiality,  but 
contributed  largely  to  the  growth  of  scientific  jurisprudence. 
The  pr^tor  might  dismiss  the  complaint,  on  the  ground  that 
even  if  the  plaintiff's  allegations  were  true  he  was  not  enti- 
tled to  redress,  or  he  might  prescribe  the  issue  which  should 
be  laid  before  the  judex;  but  here  his  function  ceased,  and 
he  neither  heard  the  evidence  nor  determined  whether  it 
sustained  the  case.  Moreover,  his  rejection  of  the  demand 
resembled  a  non-suit  in  not  being  final,  and  did  not  forbid  a 
renewed  application  to  his  successor  in  office.  Little  could 
ordinarily  be  gained  by  corrupting  such  a  judge,  and  he  was 

importance  to  the  designs  of  James,  the  only  man  who  was  in  favor  of 
conviction  was  the  Coort  brewer,  who  is  said  to  have  complained  that  if 
he  acquitted  the  bishops  he  should  brew  no  more  for  the  king,  if  he 
fonud  them  gtiilty  the  king  would  be  his  only  customer. 
1  See  the  preface  to  the  second  edition  of  the  State  Trials. 
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more  likely  to  win  than  to  forfeit  popular  favor  by  a  fdthful 
discharge  of  his  trust. 

A  system  which  tended  to  limit  the  power  of  the  magistrate 
by  referring  the  decision  of  both  criminal  and  civil  causes  to 
a  private  judgment,  was  naturally  obnoxious  to  a  despotic  gov- 
ernment which  sought  to  bring  everything  within  its  control, 
and  could  not  be  advantageously  administered  unless  the  com- 
munity contained  a  sufficient  number  of  men  competent  to  act 
as  judices. 

When  the  empire  declined,  this  condition  could  no  longer 
be  fulfilled,  and  at  the  close  of  the  third  century  the  pro- 
vincial magistrates  were  directed  by  Diocletian  to  consider 
and  determine  all  causes  without  referring  them  to  a  judex. 
Gonstantine  made  a  like  alteration  in  the  course  of  proce- 
dure in  Italy  and  at  Rome,  and  the  ancient  method  was 
entirely  abrogated  before  Justinian  assumed  the  purple. 

The  inquiry  is  an  interesting  one,  as  teaching  that  every 
system  should  be  considered  as  a  whole,  and  depends  for 
success  on  the  adjustment  and  combination  of  its  parts.  No 
sound  thinker  would  argue  from  the  results  obtained  at  Rome, 
that  election  by  a  popular  vote  for  a  brief  term  of  judicial 
office  should  be  substituted  for  the  appointment  during  good 
behavior  as  practised  by  our  forefathers,  and  which  is  still 
the  rule  in  the  courts  of  the  United  States.  The  pr»torship 
lay  in  the  path  of  political  preferment,  and  was  sought  for, 
not  as  the  crown  of  a  life  devoted  to  the  profession  of  the 
law,  but  as  a  stepping-stone  to  the  consulship;  and  we 
should  now  be  loath  to  confide  our  lives  and  fortunes  to 
magistrates  chosen  for  a  year,  and  who  accepted  a  place  on 
the  bench  with  a  view  to  an  ulterior  object.  No  feature  of 
the  Roman  system  is  more  remote  than  this  from  the  ideas 
of  the  present  day,  and  there  is  none  which  seems  so  irre- 
concilable with  the  stable  and  impartial  administration  of 
justice,^ 

^  The  ill  consequences  that  might  have  been  anticipated  followed  dar- 
ing the  last  days  of  the  repablic,  and  the  relaxation  of  public  and  private 
yirtae,  due  to  the  extension  of  the  Roman  dominion.  Politics  when 
oorrapt  infect  even  the  judgment-seat,  and  Yerres,  and  men  like  him, 
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Yarions  causes  contributed  to  correct  the' ill  effects  that 
might  have  been  anticipated  from  such  a  method,  and  render 
it  on  the  whole  conducive  to  good.  Among  these  maj  be 
enumerated  the  training  of  the  class  from  which  the  Roman 
magistrates  were  generally  taken,  and  their  honorable  ambi- 
tion to  achieve  distinction  in  the  service  of  the  state. 

Rome,  like  England,  presents  the  spectacle  of  an  aristoc- 
racy resting  upon  a  popular  basis,  and  if  the  means  by 
which  power  was  attained  were  sometimes  violent  or  corrupt, 
they  were  yet  as  a  whole  calculated  to  discipline  the  mind, 
and  evoke  the  qualities  that  are  essential  in  public  life.  It 
was  a  marked  feature  of  the  Roman  system  to  unite  functions 
which  are  now  regarded  as  incompatible,  and  are  intrusted  to 
different  hands.  If  the  head  of  a  patrician  house  was  a  sol- 
dier he  was  also  a  jurist,  and  sat  with  open  doors  at  sunrise 
to  receive  those  who  sought  his  advice  ;  and  as  his  responses 
were  not  paid  for  or  given  solely  in  the  interest  of  the 
client,  they  had  a  judicial  weight  which  seldom  belongs  to 
the  opinions  of  a  lawyer  in  modern  times.^  A  Roman  who 
did  not  understand  the  laws  of  his  country  was  disqualified 
for  public  life,  and  the  same  man  was  not  infrequently  dis- 
tinguished both  as  a  jurist  and  a  commander.  Trebatius 
passed  from  the  practice  of  his  profession  to  take  a  command 
under  Caesar  in  the  Gallic  war,  while  Cicero  became  the  gov- 
ernor of  a  province  and  divided  his  official  year  between  a 
campaign  against  the  revolted  mountain  tribes  and  the  ad- 
ministration of  justice.  So  Caesar  found  time,  in  the  midst  of 
the  hazards  and  preoccupation  of  the  struggle  which  ended 
in  the  subjugation  of  Gaul,  to  recross  the  Alps  to  Cisalpine 
Gaul  and  take  his  place  in  the  tribunal ;  and  seems  to  have 

oould  not  only  pervert  the  praetorship  to  the  basest  uses,  but  might 
make  their  edicts  retroactive,  for  the  purpose  of  employing  them  as  a 
means  of  extortion  and  iUicit  gain.  Cicero  in  Yerrem,  Act.  II.  41-46. 
In  Cicero's  oration  for  Quintius,  the  praetor  is  charged  with  having 
wrested  the  law  to  the  prejudice  of  the  defendant,  and  the  judex  warned 
agidnst  yielding  to  undue  influence  in  terms  that  would  hardly  be  toler- 
ated in  a  modem  tribunaL 
^  Aocarias,  i  No.  21. 
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been  not  less  capable  as  an  administrator  and  judge  than  as  a 
general. 

Such  a  training  was  eminently  calculated  to  develop  the 
sentiment  that  justice  should  be  dispensed  according  to  fixed 
principles.  In  entering  office  the  prstor  published  a  sum- 
mary or  exposition  of  the  rules  which  he  proposed  to  fol- 
low. This  self-imposed  restraint  was  kno?ni  as  the  edictum 
perpetuumy  in  contradistinction  to  edieta  praut  res  incidity — or 
orders  made  with  a  view  to  a  specific  case.  The  phrase  did 
not  signify  that  the  edict  was  unalterable  x>r  binding  on  his 
successors,  but  simply  that  it  was  a  standing  order  like  our 
rules  of  court.  In  theory,  an  entirely  new  edict  might  be 
issued  every  year;  but  the  practice  was  different,  because 
each  magistrate  naturally  built  on  the  ordinances  of  his 
predecessors  with  such  emendations  as  experience  suggested. 

The  practice  seems  to  have  originated  with  the  praetor 
peregrinus,  but  was  followed  by  the  urban  pr»tor,  and 
wherever  justice  was  administered  by  a  Roman  governor  or 
magistrate  with  praetorian  powers,  and  we  can  readily  con- 
ceive how  largely  the  effort  to  harmonize  the  rules  and 
customs  of  the  various  provinces  must  have  contributed  to 
generate  or  strengthen  the  conception  of  a  natural  law  com- 
mon to  all  nations,  and  constituting  the  true  basis  of  juris- 
prudence.^ 

The  praetor  was  thus  subject  to  two  important  checks,  — 
one,  that  he  had  to  look  for  principles  to  the  ordinance  which 
he  had  promulgated  at  the  commencement  of  his  term  of 
office ;  the  other,  that  he  was  obliged  to  refer  the  facts  to  a 
Judex  chosen  by  the  parties,  and  whom  he  could  not  control. 
A  venal  and  rapacious  magistrate  might  disregard  these  re- 
straints ;  and  the  accusation  against  Yerres  was  twofold,  — 
that  his  edict  was  so  drawn  as  to  facilitate  extortion,  and 
that  it  had  been  disregarded  whenever  it  stood  in  his  way.^ 
It  should,  however,  be  remembered  that  Yerres  held  office 
during  a  period  of  transition,  while  the  republic  was  passing 
away  and  the  empire  had  not  yet  arrived ;  and  we  cannot 

^  Arnold's  Roman  Provincial  Adminbtration,  pp.  48|  50. 
•  Cicero  in  Verrem,  Act.  II.  41-46. 
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justly  infer  from  his  misconduct  that  the  administration  of 
justice  was  generally  corrupt  at  Rome.  Most  nations  have 
seasons  that  for  good  or  evil  are  exceptional,  and  produce 
men  of  abnormal  growth.  No  English  judge  save  Jeffries 
even  in  the  worst  times  left  such  a  reputation  as  Yerres,  but 
we  may  find  a  pai*allel  to  his  enormities  in  Sicily,  in  the  invec^ 
tive  of  Burke  and  of  Macaulay  against  Warren  Hastings, 
although  no  two  men  would  be  more  unlike  in  character  and 
motives  than  the  Englishman  and  the  Roman. 

It  may  however,  be  conceded  that  the  strain  during  the 
last  years  of  the  republic  was  too  much  for  human  rectitude. 
In  depriving  Rome  of  the  liberty  which  she  denied  to  the 
provinces,  Gsesar  simply  hastened  a  revolution  that  had  be- 
come inevitable,  and  which  temporarily  ameliorated  the  con- 
dition of  mankind  as  it  certainly  favored  the  development  of 
jurisprudence.  The  energy  which  freedom  had  generated  sur- 
vived the  fall  of  the  republic,  and  found  an  ample  field  in  the 
administration  of  the  vast  and  varied  empire, — which,  stretch- 
ing in  every  direction  from  the  Mediterranean  as  a  centre, 
embraced  the  entire  civilized  world  and  numerous  semi-bar- 
barous tribes.  The  men  who  have  been  reared  under  a  free 
government  are  the  same  after  a  Csesar  has  taken  the  place 
of  a  chief  magistrate  as  they  were  previously,  and  may  trans- 
mit their  liberal  sentiments  to  their  offspring.  It  is  in  the 
third  or  fourth,  rather  than  in  the  first  generation  that  we 
must  look  for  the  fruits  of  a  despotic  change.  Despite  the 
havoc,  the  confiscations,  and  the  wholesale  assassination  of 
the  century  that  followed  the  outbreak  of  the  Social  War,  the 
lettered  classes  at  Rome  held  fast  to  philosophy  and  the  cul- 
tivation of  the  law ;  and  the  restoration  of  order  brought  with 
it,  in  the  necessity  for  reducing  the  various  races  of  the  em- 
pire to  a  common  system,  an  opportunity  for  the  practical 
application  of  such  studies,  which  had  never  been  known  be- 
fore, and  will  probably  not  occur  again.  It  is  not  therefore 
surprising  that  although  society  felt  the  benumbing  influence 
that  attends  absolute  power,  even  when  exercised  for  wise 
ends,  the  lamp  of  jurisprudence  should  have  burned  with  a 
steady  lustre  until  in  the  general  decadence  it  was  no  longer 


Digitized  by  VjOOQIC 


62  THE  LAW  OF  00NT£A0T8« 

fed.  The  law  then  ceased  to  be  a  living  science,  and  the  an- 
cient world  had  during  the  residue  of  its  allotted  span,  to 
depend  on  the  accumulated  labors  of  the  past  with  Httie 
capacity  to  add  to  the  store,  and  with  a  lessening  ability  to 
apply  or  fully  comprehend. 

If  the  formulary  method  had  many  advantages  it  was  not 
free  from  serious  defects  which  operated  unfavorably  on  the 
development  of  jurisprudence.  While  the  civil  resembled  the 
common  law  in  calling  the  citizen  to  aid  in  the  administration 
of  justice,  and  making  the  result  depend  on  his  verdict,  it  did 
not  provide  that  the  trial  should  take  place  in  the  presence 
and  under  the  supervision  of  a  judge  empowered  to  decide 
legal  questions  incident  to  the  determination  of  the  facts. 
The  j'odex  was  not  necessarily  a  jurist,  but  might  yet  have 
to  determine  questions  of  the  first  importance,  and  involving 
recondite  legal  principles  that  lay  outside  of  the  established 
rules  of  law,  and  were  not  to  be  found  in  any  treatise.^ 

Fraud  is  eminently  a  question  of  law  as  well  as  fact ;  and 
yet  if  the  controversy  was  whether  a  stipulation  or  conveyance 
had  been  obtained  fraudulently,  the  praetor  submitted  the 
issue  broadly,  without  defining  what  would  be  such  a  misrep- 
resentation or  artifice  as  would  justify  the  equitable  abroga- 
tion of  a  right  that  had  been  acquired  in  accordance  with 
legal  forms.^  It  is  not  surprising  that  the  jiidex  should, 
when  thus  left  to  his  own  resources,  and  without,  as  it  would 
seem  the  power  of  appealing  to  the  praetor  for  instructions, 
have  hesitated  as  to  the  proper  course;  and  his  embaiTassment 
would  be  the  greater  because  he  might  be  made  personally 
answerable  for  rendering  a  judgment  contrary  to  law,  and 
could  not  rely  on  his  good  faith  or  ignorance  as  a  defence.^ 

Litigants  so  placed  would  naturally  seek  to  strengthen  their 
cause  by  obtaining  the  opinions  of  some  of  the  noted  juriscon- 
sults, who  held  a  higher  place  at  Rome  than  has  ever  been 
accorded  to  the  legal  profession  in  any  other  age  or  country ; 
and  if  a  Scaevola  or  Sulpicius  declared  that  the  plaintifiTs  case 

»  Poste,  p.  437. 

«  Gaius,  c.  iv.  §  47;  Maynz,  i.  No.  126,  p.  227,  note  27. 

>  Gaius,  c.  iv.  §  52;  Foste,  p.  441. 
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was  defective  in  fact  or  law,  or  that  there  was  such  fraud 
or  failure  of  consideration  as  would  constitute  a  defence,  and 
no  opinion  of  equal  weight  was  thrown  into  the  opposite  scale, 
the  judge  would  ordinarily  incline  to  the  side  which  was  sus- 
tained by  the  greater  weight  of  character,  intellect,  or  learn- 
ing. Such  seems  to  have  been  the  origin  of  the  reaponsa  prvr 
dentum,  which  had  so  large  a  share  in  moulding  or  developing 
the  Soman  law.  Their  influence  was  the  greater  because,  as 
I  have  already  intimated,  there  was  little  in  the  course  of  pro- 
cedure at  Rome,  save  it  may  be  the  imperial  rescripts  or  de- 
cisions, that  could  be  regarded  as  answering  to  the  reasoned 
judgments  of  the  English  and  American  bench.  No  such  opin- 
ions could  well  be  delivered  by  the  praetor,  whose  function 
ordinarily  consisted  in  framing  the  issue  for  the  judge,  nor 
by  the  judge,  who  was  hot  a  magistrate  or  always  learned  in 
the  law.  The  result  was  an  almost  entire  inversion  of  what 
we  now  regard  as  the  true  relation  between  the  administra- 
tion and  the  practice  of  the  law.  There  was  no  body  of  men 
at  Rome  set  apart  to  hold  the  scales  of  justice  and  having  the 
requisite  stability  of  tenure  for  the  discharge  of  the  judicial 
function,  and  the  eflPect  was  to  give  the  opinions  of  the  bar  a 
large  part  of  the  weight  we  now  assign  to  what  falls  from  the 
bench.  If  the  jurisconsult  took  part  in  framing  the  edict 
that  was  to  guide  the  praetor  during  his  year  of  office,  and 
gave  his  advice  when  the  case  transcended  the  ordinary  rules, 
and  must  be  dismissed  or  a  new  formula  invented,  his  oppor- 
tunity was  still  greater  when  the  suit  came  before  the  judex.^ 
The  high  character,  learning,  and  ability  of  an  advocate  will 
sometimes  obtain  a  verdict  in  England  or  the  United  States 
that  is  not  in  accordance  with  legal  principles,  notwithstand- 
ing the  efforts  of  the  presiding  judge;  and  the  influence  of 
such  qualities  must  have  been  greater  under  the  system  which 
prevailed  at  Rome. 

The  jurisconsult  might  give  his  response  in  a  writing  ad- 
dressed to  the  judge  or  transmit  it  orally  through  the  client, 
or  he  might  appear  and  plead  the  cause  in  person ;  ^  but  as 

^  Gains,  c.  iv.  §  45;  Poste,  p.  437. 
>  PoBte,  p.  487. 
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to  his  side,  equal  weight  could  hardly  be  denied  to  the  prin- 
ciples which  he  enunciated  when  free  from  bias,  in  a  work 
carefully  prepared  for  the  guidance  of  the  courts  and  the 
profession. 

The  change  was,  nevertheless,  great,  and  might  not  be 
beneficial.  Instead  of  answers  to  questions  put  in  a  case 
actually  in  ,hand,  and  with  a  view  to  a  practical  result  that 
would  test  their  truth,  the  courts  had  now  to  depend  on 
treatises  composed  by  a  multitude  of  writers,  who  were  not 
always  equal  to  their  self-appointed  task,  and  whose  diver- 
gencies might  perplex  a  well-trained  mind  or  afford  an 
excuse  for  a  partial  or  corrupt  decision.  In  addition  to  their 
original  works,  Ulpian  and  Paul  wrote  commentaries  on  Pa- 
pinian,  and  so  obscured  their  author  or  confused  the  judges 
as  to  draw  forth  an  indignant  criticism  from  Constantino,  and 
induce  him  to  decree  that  their  notos  should  be  suppressed.^ 
A  subsequent  constitution  of  the  same  emperor  enacted  that 
the  works  of  Paul  should  be  viewed  with  respect,  and  univer^ 
sally  accepted.  A  century  later  Theodosius  II.  confirmed  the 
writings  of  Gains,  Papinian,  Ulpian,  Paul,  and  Modestinus, 
and  provided  that  they,  and  the  jurists  whom  they  cited, 
should  alone  be  referred  to  or  relied  on  in  the  tribunals. 
When  they  differed,  the  majority  should  prevail,  or  if  the 
opinions  were  equally  divided,  that  of  Papinian  should  pro- 
ponderate  ;  if  he  had  expressed  none,  the  judex  might  decide. 

If  the  lawgiver  may  lay  down  rules,  it  belongs  to  the  judge 
to  apply  what  he  has  prescribed,  and  in  so  doing  to  invoke 
the  aid  of  reason  wherever  found ;  and  when  the  field  of  re- 
search is  circumscribed  arbitrarily  by  a  statute,  the  law  is 
curtailed  as  a  science  and  jurisprudence  must  necessarily 
decline.  Beyond  all  doubt  the  writings  of  the  classical  age 
of  Roman  jurisprudence  were  superior  to  any  that  could  be 
produced  when  Rome  was  no  longer  the  seat  of  empire,  and 
the  theological  controversies  of  Augustine  and  Pelagius,  of 
Athanasius  and  Arius,  engaged  the  energies  that  were  for- 
merly devoted  to  politics  or  the  law. 

If  treatises  were,  or  could  be  made  effectual  as  statutes,  no 
>  Maynz,  i.  No.  284,  p.  846. 
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better  course  could  be  pursued  at  any  time  than  that  which 
gave  the  writings  of  Gains  and  Papinian  the  force  of  positive 
law ;  but  I  need  hardly  say  that  they  are  so  essentially  dif- 
ferent, that  much  which  constitutes  the  peculiar  merit  of  a 
treatise  would  be  a  defect,  or  out  of  place  in  a  statute. 

Had  the  authority  of  the  writers  to  whom  men  then  looked 
for  the  doctrine  of  the  civil  law,  depended  on  the  imperial 
will,  and  not  on  their  reputation  for  learning  and  legal  judg- 
ment, the  injunctions  of  Theodosius  might  have  been  obeyed, 
and  there  would  have  been  little  need  for  a  further  codifi- 
cation or  abridgment.  It  seems,  however,  to  have  been  dis- 
regarded; and  the  complaint  that  amidst  the  multitude  of 
teachers  it  was  impossible  to  discern  legal  truth,  was  reiter- 
ated as  persistently  as  before,  and  the  jurist  who  sought  to 
advise  his  client,  or  to  uphold  his  cause  in  court,  might  be 
obliged  to  consult  two  thousand  treatises,  containing  not  less 
than  three  millions  of  lines  and  expressing  divergent  views ; 
or  if  he  turned  to  what  we  now  call  the  statute  law,  would 
find  himself  confronted  by  a  multitude  of  ordinances  that  had 
been  accumulating  for  centuries,  and  were  not  infrequently 
contradictory  or  inapplicable  through  the  lapse  of  time.  Had 
the  law  been  a  living  science,  and  society  on  .the  advance,  the 
evil  would  have  been  at  least  partially  remedied  by  the  com- 
position of  works  that  would  have  superseded  the  writings  of 
a  former  age ;  and  if  the  five  great  jurists,  who  by  general 
consent  stood  in  the  front  rank,  had  been  occasionally  cited, 
as  we  now  refer  to  Littleton  or  Coke,  the  host  of  inferior 
writers  would  have  been  overlooked,  or  left  to  the  research  of 
the  legal  antiquarian.  Such  a  result  could  not  be  looked  for 
in  an  efifete  age,  when  men  had  learned  to  fold  their  arms 
and  look  to  government  for  aid ;  and  the  remedy  finally  came 
through  the  commissions  appointed  by  Justinian,  which  re* 
suited  in  the  compilation  of  the  Code,  the  Digest,  and  the 
Institutes. 

The  first  named  of  these  useful  works,  for  such  they 
proved,  was  simply  intended  to  supply  a  need  which  must  be 
experienced  in  every  age  where  legislation  is  complex.  Two 
juriste,  Gregorian  and  Hermoginian,  had  collected  the  consti- 
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tations  in  force  under  Constantine,  in  works  known  by  their 
names ;  and  those  promulgated  subsequently  were  published 
by  Theodosius  the  Younger,  a.  d.  438,  in  a  compilation 
known  as  the  Theodosian  code.  As  new  edicts  were  issued 
in  each  succeeding  reign  these  compilations  became  inade- 
quate, and  in  the  year  528,  Justinian  appointed  a  commission 
of  ten  jurists,  among  whom  Tribonian  was  conspicuous  for 
industry  and  learning,  with  authority  to  review  the  ordinan- 
ces contained  in  the  Gregorian,  Hermoginian,  and  Theodo- 
sian codes ;  to  correct  what  was  erroneous  or  contradictory ; 
to  omit  what  had  become  obsolete ;  and  form  a  collection  that 
would  be  adapted  to  the  existing  state  of  things,  and  facili- 
tate the  administration  of  justice.  This  compilation,  which  is 
distinctively  known  as  the  Code,  was  commenced  in  the  first 
year  of  Justinian's  reign,  completed  in  the  short  space  of 
fourteen  months,  and  published  solemnly  by  an  edict  that 
forbade  the  citation  of  any  statute  which  it  did  not  contain. 

The  Code  may  be  likened  to  the  Revised  Statutes  of  the 
United  States  or  of  New  York ;  and  if  Tribonian  and  his  col- 
leagues escaped  the  criticism  which  has  been  levelled  at  those 
compilations,  of  having  caused  more  doubts  than  they  removed, 
it  may  have  been  in  consequence  of  the  superior  merit  of  their 
work,  or  because'  the  subjects  of  a  despotic  prince  did  not 
venture  on  the  freedom  of  speech  that  may  be  practised  with 
impunity  in  a  republic. 

Encouraged  by  the  success  of  the  Code,  Justinian  directed 
the  commissioners  to  enter  on  a  more  extensive  task,  which 
was  however  more  questionable  both  as  regarded  the  plan 
and  the  method  of  carrying  it  into  effect.  It  was  nothing 
less  than  to  gather  from  the  entire  body  of  writers  on  the 
civil  law,  such  passages  as  were  sound  in  principle,  and  suited 
to  the  existing  state  of  things,  and  mould  the  fragments  into 
a  new  work,  not  arranged  according  to  a  scientific  method, 
but  following  the  order  of  the  perpetual  edict  as  that  which 
was  best  known,  and  would  facilitate  reference.  As  extracts 
from  so  many  different  sources  might  not  readily  coalesce, 
the  commissioners  were  not  only  authorized  to  omit  all  that 
was  obsolete  or  superfluous,  but  to  make  such  additions  or 
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emendations  as  might  be  requisite  to  correct  what  appeared 
irreconcilable  or  erroneous.^  It  is  not  easy  to  determine  the 
number  or  extent  of  the  variations  in  an  abridgment  where 
the  original  is  for  the  greater  part  lost,  and  the  commentators 
differ  as  to  howfarTribonian  and  his  colleagues  availed  them- 
selves of  the  license  given  bj  Justinian ;  but  it  is  certain  that 
they  did  not  hesitate  to  make  such  changes  and  interpolations 
as  they  thought  requisite  for  uniformity  and  clearness. 

These  falsifications,  or  as  they  have  been  termed,  emblemata 
or  embroideries  of  Tribonian,  were  sometimes  trivial,  as  when 
'^ tradition"  was  substituted  for  the  mancipation  which  had 
been  abolished ;  but  in  other  instances  they  materially  varied 
the  sense  of  the  original.*  Such  a  method  might  have  been 
unobjectionable,  had  the  alterations  been  specified  or  noted, 
but  as  actually  employed  tended  to  give  an  incorrect  idea  of 
the  former  law,  that  might  render  its  actual  condition  less 
clear.  The  general  opinion,  however  seems  to  be  that  the 
changes  were,  on  the  whole  so  slight  that  we  may  infer  that 
jurisprudence  underwent  less  alteration  in  the  three  cen- 
turies that  had  elapsed  since  the  reign  of  Severus,  than  the 
last  fifty  years  have  produced  in  England. 

The  commission  proceeded  with  so  much  diligence  under 
the  eye  of  a  master  who  could  both  punish  and  reward,  that 
in  the  short  space  of  three  years,  the  two  thousand  treatises 
and  three  millions  of  lines  to  which  I  have  already  referred, 
were  reduced  to  one  twentieth  of  their  original  bulk,  without 
so  far  as  appears,  omitting  anything  that  was  essential  to  the 
end  in  view,  although  much  was  no  doubt  laid  aside  or  ex- 
punged that  would  be  deemed  inestimable  at  the  present 
day. 

While  the  Digest  was  in  the  course  of  preparation,  Justi- 
nian directed  Tribonian  and  two  other  jurists  to  prepare  a 
treatise  containing  the  first  elements  of  legal  knowledge,  and 
that  might  serve  as  an  introduction  to  the  study  of  the  law. 
They  consequently  had  an  opportunity  of  showing  that  they 

^  Constitatio,  Deo  aoctore  de  oonceptioQe  Digestorom,  §§  4-^;  Mackel- 
dey,§71. 

•  GibboD,  ch.  ii. 
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were  not  merely  compilers,  and  could  take  a  comprehensive 
and  scientific  view  of  legal  principles;  but  they  prudently 
declined  the  test,  and  preferred  to  mould  their  Institutes  on 
a  work  by  Gains  bearing  the  same  title,  and  written  more 
than  three  centuries  before,  adding  some  passages  from  other 
jurists,  and  altering  what  required  a  change.  This  treatise 
was  given  to  the  world  on  the  28rd  of  November,  a.  d.  638, 
and  the  publication  of  the  Digest  followed  on  the  16th  of  De- 
cember, although  neither  work  was  to  take  effect  as  law  until 
the  last  day  of  the  year. 

It  were  invidious  to  inquire  whether  Justinian's  share  of 
the  praise  due  to  the  carpus  juris  civilis  is  greater  than  that 
which  belongs  to  the  conception  of  a  useful  thought  carried 
into  execution  through  the  labors  and  abilities  of  others ;  but 
it  is  generally  conceded  that  the  workmanship  of  the  Digest 
is  inferior  to  the  materials,  which  did  not  gain  by  the  manner 
in  which  they  were  employed.  It  may  be  likened  to  a  mosaic, 
or  a  building  of  the  middle  ages  where  fragments  taken  from 
the  edifices  of  a  former  age  and  higher  style  of  art  are  used 
to  build  the  walls  or  adorn  the  superstructure. 

Writings  of  a  period  separated  by  a  greater  gulf,  as  re- 
garded manners  and  faith,  than  that  which  divides  us  from 
the  England  of  Queen  Elizabeth,  were  scanned  for  passages 
that  might  when  collated  form  a  code,  not  only  for  the  sub- 
jects of  the  Eastern  Empire  but  for  generations  yet  unborn 
and  the  entire  civilized  world ;  and  when  these  fragments  had 
been  arranged  in  the  order  of  the  pradtorian  edict,  as  pro- 
mulgated in  the  reign  of  Hadrian,  Justinian  waved  the  wand 
of  absolute  power  over  the  completed  work,  and  not  only  de- 
clared it  law  but  the  only  source  from  which  the  law  should  be 
deduced.  When  it  is  considered  that  the  latest  of  the  authors 
whose  works  were  thus  employed  flourished  three  hundred 
years  before  Justinian,  we  may  be  surprised  that  such  a 
method  should  have  been  measurably  successful,  rather  than 
that  it  should  have  fallen  short  of  the  clearness,  accuracy, 
and  fulness  which  the  imperial  legislator  contemplated.^ 

Notwithstanding  the  care  taken  to  harmonize  the  somewhat 
^  Maynz,  i.  No.  246,  p.  855,  note  24. 
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heterogeneous  elements  of  the  Digest,  it  is  said  by  those  who 
have  made  it  the  subject  of  a  critical  study  to  be  disfigured 
by  antinomies  and  contradictions,  which  were  presumably  as 
perplexing  to  the  tribunals  of  that  age  as  they  have  since 
proved  to  commentators,  and  like  most  attempts  at  codi- 
fication, gave  rise  to  doubts  hardly  less  grave  than  those 
which  it  was  intended  to  dispel.* 

Some  conception  may  be  formed  of  the  process  and  its 
results  by  supposing  Parliament  to  enact  that  extracts  from 
the  writings  and  decisions  of  Coke,  of  Chief  Baron  Gilbert, 
of  Blackstone,  Mansfield,  Eldon,  and  perchance  of  Kent  and 
Story,  should  be  the  only  authorities  cited  at  the  bar  or  fal- 
lowed by  the  courts.  Such  a  plan  might,  if  wisely  employed, 
and  restricted  within  proper  limits,  have  some  obvious  advan- 
tages. Justinian  did  not,  like  ordinary  codifiers,  endeavor  to 
frame  rules  covering  the  entire  field  of  jurisprudence,  that 
may  be  erroneous,  and  must  prove  inapplicable  to  cases  which 
the  legislature  does  not  anticipate  or  thoroughly  comprehend, 
but  adopted  the  safer  policy  of  recurring  to  principles  that 
had  been  deduced  by  former  jurists  in  considering  the  cases 
that  were .  submitted  for  their  opinion,  and  selecting  such  as 
had  stood  the  test  of  time  and  were  suited  to  the  needs  of  a 
society  which  had  necessarily  undergone  many  changes  dur- 
ing the  intervening  centuries.  Had  this  been  all,  his  course 
would  have  been  practically  wise  as  affording  an  effectual  aid 
to  magistrates  who,  in  a  degenerate  age,  had  lost  the  capacity 
for  original  thought.  In  enacting  that  the  various  paragraphs 
or  fragments  which  compose  the  Digest  should  have  the  effect 
of  laws,  he  disregarded  the  line  which  separates  principles 
from  rules  and  gave  precedents  the  force  of  statutes.  The 
true  function  of  a  precedent  is  to  guide  the  judicial  mind,  by 
indicating  the  path  which  has  been  trodden  on  like  occasions, 
and  may  presumably  be  followed  with  safety.  It  is  not,  there- 
fore, obligatory,  but  simply  a  reason  why  a  particular  course 
should  be  adopted,  unless  some  sufficient  reason  can  be  ad- 
duced for  proceeding  in  a  different  direction.  To  erect  the 
opinion  of  a  jurist  or  of  a  judge  into  a  law  is,  therefore,  to 
1  Mayni,  i.  No.  24S,  p.  355,  note  25. 
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convert  the  stepping-stones  that  should  facilitate  the  advance 
of  jurisprudence  into  barriers  that  cannot  be  overpassed  even 
for  the  sake  of  attaining  a  truth  that  lies  beyond.^ 

The  Institutes  are,  if  possible,  still  more  remote  than  the 
Digest  from  what  would  now  be  regarded  as  the  proper 
method  of  codification.  Congress  might  conceivably  author- 
ize Mr.  Bristow  or  some  other  well-known  jurist  to  condense 
the  law  books  of  the  preceding  centuries  into  a  code ;  but  it  is 
not  conceivable  that  they  should  authorize  him  to  write  an 
elementary  treatise  on  jurisprudence  and  then  declare  it  law, 
even  if  he  took  the  precaution  of  making  the  work  a  repro- 
duction of  Kent's  Commentaries.  Such  a  plan  was  not  in- 
conceivable at  Rome,  where,  as  I  have  elsewhere  shown,  the 
writings  of  the  jurisconsults  were  converted  by  a  natural  pro- 
cess from  evidence  of  the  law  into  laws ;  and  an  emperor  who 
had  taken  the  books  of  a  bygone  age  to  form  a  code  might 
well  desire  to  complete  the  edifice  with  a  treatise  which, 
though  not  proceeding  from  his  pen,  was  written  by  a  dele- 
gate, and  might  therefore,  according  to  imperial  ethics,  be 
regarded  as  his  own. 

The  edicts  which  confirmed  and  promulgated  the  Institutes 
and  Digest  are  verbose  and  egotistical,  and  speak  the  language 
of  oriental  despotism,  rather  than  of  the  dignified  simplic- 
ity of  classic  Rome.  The  Code,  Digest,  and  Institutes  were 
to  be  reverenced  and  observed  as  laws  by  the  senate  and  man- 
kind, all  the  more  ancient  sources  being  closed.  ''  Let  no  one  " 
—  so  ran  the  decree  —  "  dare  to  compare  them  with  what  ex- 
isted previously,  or  inquire  whether  either  is  in  any  respect 
dissonant,  because  all  that  they  contain  is  alone  and  solely 
to  be  obeyed ; "  and  it  was  further  declared  that  every  one  who 
ventured  to  cite  or  produce  in  court  or  on  any  occasion  when 
there  was  need  of  law,  aught  from  any  books  save  those  which 
the  emperor  had  prepared  and  promulgated,  should  be  re- 
garded as  a  counterfeiter,  and,  with  the  judge  who  shared  his 
fault,  be  visited  with  the  penalties  appropriate  to  such  an 
offence.* 

1  Fremery,  Etudes  de  Droit  Commercial,  p.  5. 
1  CoQstitutio  de  confirmatione  Digestorum,  §  19. 
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The  plan  which  was  thus  carried  into  effect  had  been  not 
less  pompously  announced  in  a  prior  edict,  which  declared  that 
absolute  authority  would  be  conferred  on  the  Digest  by  the 
imperial  command,  and  that  no  one,  however  skilled  in  juris- 
prudence, would  be  allowed  to  write  a  commentary  upon  it,  or 
obscure  its  clearness  by  his  verbosity,  as  had  happened  in 
former  times,  when  the  entire  law  was  confused  by  the  con- 
flicting opinions  of  its  interpreters.^ 

This  language  disclosed  an  ignorance  that  there  are  limits 
even  to  an  imperial  will,  that  would  have  been  natural  to  one 
bom  in  the  purple,  but  was  inexcusable  in  the  lUyrian  ad- 
venturer, whose  abilities  had  raised  him  to  what  was  still 
the  foremost  place  in  the  world.  It  was  not  Justinian  who 
conferred  authority  on  the  compilations  that  have  given  ce- 
lebrity to  his  name,  but  the  principles  which  he  borrowed 
from  the  great  masters  of  jurisprudence  lent  authority  to  him. 
Had  the  Digest  and  Institutes  derived  their  claim  to  obedience 
from  no  higher  source  than  his  command,  they  might  have 
been  grudgingly  accepted  during  his  life  and  within  the  limits 
of  the  Eastern  Empire,  but  would  assuredly  have  had  no 
wider  or  more  enduring  sway.  It  was  because  of  their  in- 
trinsic merit,  and  not  of  his  decree,  that  these  works  were  re- 
ceived by  subsequent  generations  and  throughout  the  civilized 
world,  as  convincing  proof  that  the  Roman  was  not  less  fitted 
for  legislation  than  for  success  in  arms. 

In  the  edicts  above  referred  to,  Justinian  expressed  a  con- 
fident hope  and  laid  a  peremptory  injunction,  and  if  one  has 
been  signally  fulfilled  and  the  other  as  signally  disregarded, 
both  results  may  be  ascribed  to  the  same  cause. 

The  injunction  was  that  no  one  should  venture  to  criticise 
or  even  to  comment  on  his  work ;  the  wish,  that  it  should  en- 
dure throughout  all  succeeding  time.*  No  book,  not  Shak- 
speare,  Dante,  nor  even  the  Bible,  has  been  the  theme  of  more 
persistent,  able,  and  copious  commentary  than  the  corpus  jurU 
eivilis.    The  acutcst  minds  have  been  engaged  for  wellnigh 

^  Const! tutio  Deo  auctore  de  conceptione  Digestoram,  §§  6,  12. 
'  Constitutio  Deo  auctore  de  coDceptione  Digestorum,  §  12;  Constitatio 
de  oonfirmatione  Digestorum,  §§  8,  23. 
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seven  hundred  years  in  expounding  its  doctrines  and  reconcil- 
ing whatever  seemed  contradictory  or  obscure,  and  it  is  still 
regarded  throughout  a  large  part  of  the  civilized  world  as  the 
fountain  "head  of  jurisprudence.  A  work  which  thus  engages 
the  attention  of  mankind  is  fitted  to  endure,  and  it  is  because 
of  the  merit  which  induced  the  disregard  of  Justinian's  pro- 
hibition that  his  wish  has  been  fulfilled. 
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CHAPTER  IV. 

DEVELOPMENT  OP  OBLIGATIONS   AT  ROMAN  LAW, 

Definition  and  Classification  of  Obligations. — The  Primitiye  Contracts:  Sale, 
Loan,  Betrothal.  —  Mancipation  or  nexus,  —  Tradition.  —  Usucapion.  —  In 
jure  cessia.  —  Final  Development  of  the  Law.  —  The  Contracts  re:  mutuumf 
commodatum,  piffnus,  depositum,  —  The  Contract  verbis  or  stipukuio.  —  The 
Contract  Uteris. 

According  to  the  definition  given  in  the  Institutes,  an  obli- 
gation is  the  chain  of  the  law  by  whose  compulsion  we  are 
constrained  to  do  or  render  something  according  to  the  laws 
of  our  country.  Obligatio  est  jtiris  vinculum  quo  necessitate 
astringimur  alievjus  solvendce  rei  secundum  nostrce  civitatis 
jura}  The  jura  are  the  commandments  of  the  law,  and  the 
obligation  results  from  the  procedure  through  which  they  are 
enforced. 

Obligations  are  therefore  essentially  personal,  binding  one 
man  to  render  some  thing  or  service  to  another;  or  in  the 
language  of  Paulus,  as  cited  by  Pellat:^  Obligationum  svlh 
stantia  non  in  eo  consistit^  ut  aliquod  corpus  nostrum  aut  servi- 
tutem  nostram  faciat^  sed  ut  alium  nobis  obstringat  ad  dandum 
aliquid^  vel  faciendum^  vel  prcestandum. 

The  theory  of  the  Roman  law  on  this  head  is  clearly  given 
in  the  following  citation  from  the  Institutes :  — 

"The  principal  division  of  obligations  is  into  two  kinds, 
civil  and  praetorian.  Civil  obligations  are  those  constituted 
by  the  laws,  or  at  least  recognized  by  the  civil  law.  Praetorian 
obligations  are  those  which  the  praetor  has  established  by  his 
own  authority ;  they  are  also  called  honorary. 

"  A  further  division  separates  them  into  four  kinds,  for  they 
arise  ex  contractu  or  quasi  ex  contractu^  ex  malefido  or  quasi  ex 

1  Institutes,  3. 18.  ^  Pellat,  Manaale  Juris  Sjnopticum,  p.  432. 


Digitized  by  VjOOQIC 


DEVELOPMENT  OF  OBLIGATIONS  AT  BOMAN  LAW.      65 

nudefido.  Let  us  first  treat  of  those  which  arise  from  a  con- 
tract, which  again  are  divided  into  four  kinds,  according  as 
they  are  formed  by  the  thing,  by  word  of  mouth,  by  writing, 
or  by  consent."  ^ 

Torts  and  contracts  are  thus  ranged  under  the  same  head, 
as  giving  rise  to  liabilities  or  duties  which  may  be  enforced 
by  suit, — a  classification  which  seems  logical  rather  than  nat- 
ural, and  ill  suited  to  facilitate  the  scientific  study  of  the  law. 
Whether  a  man  committed  theft,  or  made  default  in  the  re- 
payment of  a  loan,  it  was  equally  his  duty  to  compensate  or 
indemnify  the  injured  party,  and  the  law  disregarded  the  dif- 
ference of  the  source  in  view  of  the  similarity  of  the  result. 
A  liability  arising  from  any  source  and  constituting  a  cause 
of  action,  is  consequently  an  obligation  in  the  sense  in  which 
the  term  was  used  by  the  Roman  jurists. 

It  results  from  the  above  definition  that  the  obligation  of 
a  contract  depends  upon  the  remedy  by  which  the  fulfilment 
of  the  contract  may  be  enforced  or  redress  obtained  for  the 
breach,  and  hence  whatever  impairs  the  remedy  necessarily 
impairs  the  obligation.  Such  is  the  interpretation  given  by 
the  Supreme  Court  of  the  United  States  to  the  constitutional 
provision  that  the  states  shall  not  impair  the  obligations  of 
contracts. 

Agreeably  to  Mommsen,  the  contracts  of  sale,  of  loan,  and 
of  betrothal,  were  the  only  ones  recognized  by  the  earlier 
Soman  law  as  afiFording  a  canine  of  action,  and  all  others  were 
relegated  to  the  forum  of  conscience,  without  other  sanction 
than  the  shame  and  loss  of  reputation  arising  from  a  violation 
of  good  faith.^  It  was  essential  that  the  contract  should  be 
made  in  the  customary  and  symbolical  form,  and  consent  did 
not  sufiSce  if  given  in  any  other  way. 

Property  might  be  acquired  or  transferred  at  Rome  by  oc- 
cupation, adjudication,  operation  of  law,  mancipation,  tradi- 
tion, usucapion,  or  injure  cessio.  Among  these  we  need  only 
consider  the  last  four. 

Mancipation  was,  in  the  first  instance  a  real,  but  subse- 
quently became  a  formal  or  symbolical  sale,  effected  through 
1  Institates,  8.  18. 1,  2.  •  Momxnsen,  i.  207. 
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the  delivery  and  acceptance  of  the  thing  to  be  conveyed,  at- 
tended with  the  weighing  out  of  the  bronze  coins  or  ingots 
which  constituted  the  price  in  a  balance  held  by  a  scaleholder, 
and  in  the  presence  of  five  other  witnesses,  who  were  required 
to  be  of  full  age  and  Roman  citizens.^  This  was  the  only 
means,  save  usucapion  or  adverse  possession,  and  the  in  jure 
eesiioy  by  which  the  title  to  land,  houses,  cattle,  —  in  short, 
the  larger  part  of  whatever  is  most  useful  or  valuable  in  the 
earlier  stages  of  social  life,  —  could  pass  from  man  to  man ; 
and  if  they  were  duly  employed  the  purchaser  became  the 
owner,  and  a  failure  to  comply  on  either  side  with  the  con- 
temporaneous stipulations  was  regarded  as  a  criminal  breach 
of  trust.2 

Such  a  transfer  was  termed  indifferently  nexus  or  mancipation 
—  nexui^  because  the  effect  was  to  bind  or  knit  the  right  of 
property  to  the  purchaser ;  mancipation  because  he  took  man- 
ual possession  of  the  thing  sold  as  the  owner,  so  far  as  its 
nature  and  the  circumstance  would  permit.*  The  transfer 
was  in  form  absolute,  but  its  operation  depended  on  the  con-* 
temporaneous  declarations,  which  might  convert  the  sale  into 
a  pledge,  a  devise,  or  a  trust.*  So  the  vendor  might  give  a 
warranty  or  enter  into  other  collateral  stipulations,  that  would 
impose  an  obligation  from  which  he  could  not  recede.  The 
form  was  thus  adapted  to  the  requirements  of  the  times,  and 
the  XII.  Tables  sanctioned  a  change  which  necessity  had 
introduced,  by  providing  cum  nexum  f octet  mancipiumqucj  ud 
lingua  nuncupas%it  itajus  esto. 

The  Roman  law  made  no  distinction  as  regarded  title  or 
the  means  of  acquisition  or  conveyance  between  real  and  per- 
sonal estate.  Property  was  divided  into  res  mancipi  and 
res  nee  mancipi.  Land,  houses,  cattle,  rustic  servitudes  or 
easements,  were  ranged  under  the  former  head,  while  the 
latter  included  gold,  silver,  household  furniture,  wearing  ap- 
parel, pictures,  —  in  short,  the  multitude  of  things  which  ad- 
vancing civilization  brings  with  it.    Res  mancipi  could  not  be 

1  Gains,  c.  i.  §  110.  *  Maynz,  i.  §  97,  p.  702;  Mommsen,  i.  208. 

•  Maynz,  i.  §  97,  p.  705. 

«  Galas,  c.  ii.  §§  102-104  ;  Poste,  pp.  76, 183. 
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transferred  by  delivery,  and  rea  neo  mancipi  were  according 
to  the  generally  received  opinion  insusceptible  of  mancipar 
tion,  though  Mommsen  holds  that  mancipation  was  applicable 
to  all  corporeal  property,  the  difference  being  that  some 
things  did  not  require  its  aid,  and  were  therefore  designated 
as  nee  manciple 

It  was  essential  that  movables  should  be  present  and 
grasped  by  the  purchaser,  while  a  turf  or  tile  might  be  sym- 
bolically substituted  in  the  case  of  a  house  or  farm,  and  man- 
cipation differed  in  this  regard  from  the  feudal  livery  of 
seisin,  which  could  only  take  place  on  the  land.^  In  the  pro- 
gi*ess  of  time,  and  when  writing  came  into  general  use,  such 
transfers  were  usually,  as  in  the  case  of  a  feoffment,  attested 
by  a  written  instrument,  which  did  not  pass  the  title  and  was 
merely  evidence  that  it  had  been  conveyed. 

A  loan  was  negotiated  in  like  manner  by  weighing  out  the 
amount  lent,  but  with  this  difference,  —  that  the  mancipation 
was  of  the  borrower's  person,  which  thus  became  a  pledge  or 
security  for  the  debt.*  Such  at  least  is  the  account  given  by 
Maynz,  who  says :  *  **In  exchange  for  the  sum  of  money  which 
the  creditor  counted  out  to  the  debtor  by  means  of  the  bal- 
ance, the  latter  mancipated  his  person  to  the  creditor,  and 
was  thenceforth  bound  or  enchained  to  the  latter ; "  and  the 
transaction  thus  came  to  be  known  under  the  generic  name 
nexu^j  which  was  applied  alike  to  loans  and  sales.  If  the 
borrower  made  default  he  was  adjudged  to  the  creditor,  by 
whom  he  might  be  imprisoned  or  sold  into  slavery  beyond 
the  Tiber.*  If  there  were  several  creditors,  each  was  entitled 
to  his  share  of  the  pledge,  and  the  debtor  might,  according 
to  the  letter  of  the  law  as  laid  down  in  the  XII.  Tables, 
be  cut  into  morsels  and  distributed  among  the  claimants ;  a 
rigor  which  will  appear  less  extraordinary  if  we  reflect  that 
a  Boman  had  a  power,  as  regarded  his  wife,  children,  and 
slaves,  —  in  short,  over  every  one  who  was  under  his  hand, 

^  Poste,  pp.  143, 144;  Mommsen,  i.  208,  note. 

>  Gains,  c.  i.  §  121.  •  Maynz,  1.  §  88;  ii.  §§  245,  246,  249. 

«  Majns,  ii.  §  845,  p.  840. 

*  Dominguet,  %  81,  note;  Maynz,  i.  §  48,  p.  496. 
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— limited  only  by  his  will,  and  extending  to  the  infliction 
of  death. 

The  balance  was  originally  used  to  ascertain  the  weight  of 
the  coin  or  bullion,  but  subsequently  became  symbolical.  The 
scales  and  scale-bearer  were  still  requisite,  but  the  money 
might  be  paid  at  some  other  time  or  place,  and  the  purchaser 
simply  struck  the  scale  with  a  coin,  and  claimed  the  property 
as  his,  according  to  the  quintal  law.  Moreover,  the  transfer, 
while  in  form  a  sale,  might  be  gratuitous  and  confer  a  bene- 
faction on  the  grantee,  or  create  a  trust  for  the  fulfilment  of 
the  testamentary  wishes  of  the  grantor  as  perpetuated  by  the 
testimony  of  the  witnesses,  or  declared  in  a  writing  authenti- 
cated by  their  seals.  An  analogue  may  be  found  in  the  feoff- 
ment with  livery  of  seisin,  which  according  to  the  intention 
declared  at  the  time  or  manifested  in  the  accompanying  deed, 
might  be  in  fee,  for  life,  or  subject  to  a  condition  of  re-entry, 
that  would  render  it  a  charity  or  mortgage.  The  neanis  finally 
became  obsolete,  or  was  superseded  by  contracts  deriving  their 
obligation  from  assent,  signified  generally  or  in  some  form 
which  usage  sanctioned. 

There  can  be  little  doubt  that  mancipation  originally  took 
place  before  the  assembled  people,  with  a  view  to  publicity 
and  the  security  of  title,  and  that  five  witnesses  were  afte]> 
wards  substituted  as  representatives  of  the  classes  into  which 
the  Romans  were  divided  by  the  Servian  reform.  From  what- 
ever source  the  usage  was  derived,  it  might  continue  to  exist 
as  tending  to  insure  the  presence  of  a  sufficient  number  of  per- 
sons to  perpetuate  the  memory  of  the  transaction,  and  sustain 
it  by  their  testimony  if  assailed.  This  reason  gradually  lost 
its  force  as  writing  came  into  general  use,  and  contracts  and 
conveyances  were  attested  by  memoranda  or  catUiones;  but 
the  mancipatio  was  still  used  when  Gaius  wrote,^  and  did  not 
become  obsolete  until  the  age  of  Justinian.  This  result  may 
be  ascribed  to  the  tenacity  with  which  the  Romans  clung  to 
their  traditions,  because  the  distinction  between  things  man- 
dpi  and  nee  mancipi  had  long  become  purely  technical,  and 
complicated  the  administration  of  justice  by  making  it  requi- 
1  Gaius,  c.  i.  §  119;  c.  ii.  §§  102-105. 
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site  for  a  purchaser  who  took  by  delivery  to  rely  on  a  real  or 
fictitious  usucapion. 

Accarias  regards  it  as  inconceiyable  that  there  could  ever 
have  been  a  period  when  the  scales  and  ingot  were  essential 
to  the  formation  of  a  contract ;  ^  but  it  would  be  more  strange 
had  the  mancipatio  been  coeval  with  the  consensual  contracts^ 
and  sales  been  made  symbolically  when  the  end  could  have 
been  attained  by  a  few  simple  words. 

The  successive  development  of  the  Roman  contracts  is  not 
less  obvious  than  the  order  of  nature  in  the  spring.  The 
question  in  all  ages,  and  even  at  the  present  day,  is  not 
merely,  Did  the  parties  so  agree ;  but  Was  the  contract  duly 
made,  and  are  there  any  recognized  means  of  proof?  The 
law  of  evidence  is  therefore  part  of  the  law  of  contracts,  and 
that  which  cannot  be  legally  proved  does  not,  for  legal  pur- 
poses, exist.  A  contract  of  sale  was  not  obligatory  among 
the  Anglo-Saxons  unless  it  was  made  in  the  presence  of  wit* 
nesses  who  were  appointed  in  each  township  for  such  pur- 
poses ;  nor,  when  Bracton  wrote,  if  not  reduced  to  writing  or 
attended  with  the  payment  of  earnest  money  ;  and  a  borrower 
might  defeat  the  claim  of  the  lender  by  swearing  that  he  was 
not  indebted,  and  calling  his  neighbors  to  attest  his  credibil- 
ity.' We  can,  therefore,  readily  understand  that  the  Romans 
should  at  a  period  anterior  to  the  use  of  writing  have  required 
the  transfer  of  goods  or  land,  or  a  loan  that  would  expose 
the  borrower  to  the  extreme  penalties  incident  to  debt,  to  be 
made  in  a  form  that  would  from  its  publicity  and  the  num- 
ber of  witnesses  present  put  the  fact  beyond  dispute.^  The 
nextLs  may,  moreover,  have  been  required  to  give  the  credi- 
tor the  hold  on  the  debtor's  person,  and  right  of  arrest  that 
would  not  otherwise  have  existed  at  the  period  when  the 
9aeramentum  originated,  and  consent  seems  to  have  been 
requisite  to  jurisdiction. 

The  employment  of  the  mancipatio  for  the  creation  of  a 
testamentary  trust  which  was  finally  converted  into  a  will,  is 

^  Accarias,  il  No.  494,  note  1.^ 

<  Essays  in  Anglo-Saxon  Law,  pp.  107, 187-189,  216,  227. 

•  Maynz,  f  222. 
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succinctly  described  by  Graius.*  Wills  were  originallj  made 
before  the  comitia  calata  or  assembly  of  the  populus  for  the 
transaction  of  such  business  as  concerned  individuals  as  well  as 
the  community ;  but  as  it  was  inconvenient  to  wait  for  a  meet- 
ing which  only  took  place  twice  a  year,  a  man  who  wished 
to  provide  for  the  disposition  of  his  propei*ty  after  his  death, 
might  mancipate  it  to  some  one  in  whom  he  confided,  and  who 
was  known  as  the  families  emptor^  with  a  stipulation  that  it 
should  be  appropriated  in  accordance  with  the  terms  of  the 
request. 

The  fictitious  purchaser  promised  formally  to  comply,  and 
struck  the  scales  with  a  bronze  ingot  in  token  that  the  trans- 
fer was  complete.  The  trust  was  at  first  declared  orally, 
but  subsequently  set  forth  in  an  instrument  which  remained 
in  the  testator's  keeping,  and  might  be  cancelled  or  altered 
if  he  thought  proper.*  The  transformation  was  completed 
by  the  praetor,  who  provided  that  a  writing  attested  by  the 
seals  of  seven  persons,  who  stood  for  the  familice  emptor j  the 
scaleholder,  and  the  five  witnesses,  should  operate  as  a  will 
without  the  ceremony  of  mancipation.  The  law  was  still 
further  modified  by  imperial  constitutions,  which  required 
that  the  will  should  be  subscribed  by  the  testator  in  the  pres- 
ence of  seven  witnesses  convened  for  the  purpose,  who  sever- 
ally affixed  their  seals  and  signatures,  in  his  and  each  other's 
presence,  —  so  that  the  whole  should  be  one  transaction.* 
The  provision  of  the  English  statute  of  frauds  with  regard  to 
the  execution  of  a  devise  seems  to  have  been  taken  from  this 
source. 

Possession  taken  or  acquired  in  good  faith  and  without 
notice  by  virtue  of  an  equitable  right  or  bona  fide  purchase, 
was  known  as  uiucapio^  and  when  held  for  two  years  in  the 
case  of  land,  or  for  one  in  that  of  chattels,  conferred  a  legal 
or  quiritary  title.  The  transfer  of  res  mancipi  by  delivery 
vested  the  beneficial  ownership  in  the  grantee,  but  left  the 
quiritary  title  in  the  grantor  until  the  usucapion  was  com- 

*  Gaius,  c.  ii.  §§  24,  25. 

*  Institutes  2.  10.  1;  Sandars'  Justinian,  23G;  Poste,  p.  183. 

*  Institutes  2.  10.  3;  Accarias,  i.  No.  321. 
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plete ;  when  both  met  in  the  grantee,  and  the  property  became 
his  absolutely  by  operation  of  law.  So  a  purchase  from  one 
who  had  no  right  to  sell,  followed  by  usucapion,  might  confer 
a  legal  title  if  the  buyer  believed  the  vendor  to  be  the  owner, 
and  the  acquired  property  had  not  been  obtained  violently  or 
by  thef t^  Usucapion  may  be  likened  to  the  "  adverse  pos- 
session "  of  the  common  law,  but  is  more  nearly  analogous  to 
the  " bofiafide  purchase"  of  the  Court  of  Chancery,  in  requir- 
ing good  faith  on  the  part  of  the  grantee,  although  the  right 
of  such  a  purchaser  becomes  valid  as  soon  as  the  price  is  paid 
and  the  deed  delivered. 

The  injure  cessio,  like  the  fine  or  common  recovery, was  an 
amicable  or  simulated  action,  and  while  applicable  to  every 
form  of  property,  was  the  only  means  by  which  things  incor- 
poreal, save  as  it  would  seem  rustic  servitudes,  could  be  cre- 
ated, surrendered  or  transferred  ^  Both  parties  appeared  before 
the  magistrate,  the  grantor  admitted  the  grantee's  title,  and 
it  was  so  adjudged.^  All  these  modes  of  alienation  seem  to 
have  had  a  common  origin,  —  namely,  the  need  for  a  public  and 
notorious  means  of  transfer,  that  would  presumably  be  chal- 
lenged if  wrongful,  and  susceptible  of  proof  when  just.  Land 
seems  to  have  been  originally  so  far  common  property  among 
the  Latin,  as  in  the  case  of  the  Germanic  tribes,  that  it  could 
not  be  acquired  or  alienated  without  the  sanction  of  the  state. 
Mancipation  presumably  took  place  in  the  first  instance  before 
the  comitiay  and  with  their  assent,  and  the  five  witnesses  were 
members  or  representatives  of  the  various  classes  of  the  peo- 
ple as  organized  under  the  Servian  reform.* 

The  Institutes  and  Digest  do  not  give  a  definition  of  a  con- 
tract.^ A  poet  is  indeed  described  as  being  the  consent  of 
two  or  more  persons  in  a  common  purpose ;  but  although  such 
an  agreement  might  operate  as  an  exceptio,  or  defence,  it  did 
not  impose  a  legal  obligation,  unless  it  was  made  in  the  form 

1  Gaius,  c.  ii.  §§  41,  50;  Institutes,  2.  6.  2. 

*  Gaius,  c.  ii.  §§  2S-87;  Accarias,  i.  No.  223. 

*  Maynz,  i.  §  97,  p.  704. 

«  Mommsen,  vol.  i.  ch.  11,  208,  note;  Maynz,  i.  §  97,  p.  704. 

*  Accarias,  ii.  No.  493. 
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prescribed  by  the  law,  or  had  some  cause  which  that  recog- 
nized.^ The  following  extract  from  Pothier  shows  this  with 
greater  clearness: — "That  kind  of  agreement,  the  object  of 
which  is  the  formation  of  an  engagement,  is  called  a  contract. 
The  principles  of  the  Roman  law  respecting  the  different 
kinds  of  agreements,  and  the  distinction  between  contracts 
and  simple  agreements  not  being  founded  on  the  law  of  nature, 
and  being,  indeed,  remote  from  its  simplicity,  are  not  admitted 
into  our  law.  Hence  it  follows  that  in  our  law  we  should  not 
define  a  contract  as  it  was  defined  by  the  interpreters  of  the 
Roman  law,  conventio  nomen  habens  a  Jure  civili  vel  catisam; 
but  that  it  should  be  defined '  An  agreement  by  which  two 
parties  reciprocally  promise  and  engage,  or  one  of  them  singly 
promises  and  engages  to  the  other,  to  give  some  particular 
thing  or  to  do  or  abstain  from  doing  some  particular  act.* "  ^ 

Contracts  were  ranged  by  the  Roman  law  as  finally  devel- 
oped under  the  following  heads :  re,  verbis,  Uteris,  consensus; 
and  none  that  did  not  come  within  this  classification  could, 
speaking  generally,  be  prosecuted  to  judgment. 

The  contract  re,  as  finally  developed,  would  seem  to  have 
included  the  numerous  instances  in  which  the  execution  of  an 
agreement  by  delivery  or  payment  imposed  an  obligation, 
although  the  agreement  itself,  as  originally  made,*  was  a 
nudum  pactum;  but  was  confined  in  its  ordinary  acceptation 
to  cases  where  one  received  property  from  another  under  cir- 
cumstances which  rendered  it  his  duty  to  return  it,  or  a  thing 
of  a  like  kind.*  The  cause  of  the  obligation,  or,  in  other 
words,  that  which  rendered  it  susceptible  of  being  enforced 
by  an  action,  was  the  delivery  and  acceptance  ;  but  its  extent 
and  operation  depended  on  the  intention  of  the  parties,  as 
manifested  by  their  acts  and  language,  or  where  the  trans- 
action was  a  loan  on  the  nature  of  the  property  given  and 
received.^  Thus  the  delivery  of  goods  or  money  to  a  bor- 
rower gave  rise  to  an  implied  promise  of  repayment ;  and  one 

»  Accarias,  ii.  No.  493;  Maynz,  ii.  §§  207,  249. 

«  Andrews'  Pothier  on  Obligations,  Part  I.  ch.  i.  art.  1. 

■  Maynz,  ii.  §§  232,  243,  pp.  298,  335. 

^  Sandars'  Justinian,  405.  *  Maynz,  ii.  §  232. 
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who  receives  a  pledge  is  obviously  under  an  obligation  to  re- 
turn it  on  the  extinguishment  of  the  debt.  So  the  duty  of  a 
borrower  to  return  the  thing  lent,  or  another  of  a  like  kind, 
may  depend  on  whether  it  can  be  put  to  its  appropriate  use 
wiUiout  being  consumed. 

The  transfer  was  originally  formal,  per  ces  et  libram^  or 
mancipation,  and  a  lender  could  not  make  the  borrower  his 
debtor  by  simply  putting  the  money  in  his  hands ;  but  it 
finally  came  to  be  considered  that  the  mode  of  delivery  was 
immaterial,  and  that  the  acceptanpe  of  property  for  a  specific 
purpose  imposed  an  obligation  to  carry  it  into  eflfect.^ 

Contracts  re  were  divided  by  the  Roman  jurists  into  the 
mutuum^  the  commodatum,  the  pignus^  and  the  depositurriy  i.  e. 
the  loan  for  consumption,  the  loan  for  use,  the  pledge,  and 
the  bailment  for  safe  keeping;  but  delivery  might  give  rise 
to  an  obligation  in  numerous  instances  that  did  not  come 
under  these  heads,  and  which  were  known  as  innominate,  or 
unclassed.^ 

A  loan  for  consumption  is  said  in  the  Institutes  to  have 
been  termed  mutuum^  because  what  is  mine  becomes  yours 
(ex  meo  tuum  fit)  when  lent  for  such  a  purpose ;  and  although 
this  definition  is  purely  fanciful,  it  indicates  a  truth.^  Things 
which  are  estimated  by  weight,  number,  or  measure,  and  can- 
not be  used  without  being  consumed,  become  the  property  of 
the  borrower,  subject  to  the  obligation  of  returning  a  like 
amount  identical  in  kind  though  not  in  substance.*  For  as 
the  loan  must  under  these  circumstances  remain  idle,  or  be 
employed  in  a  way  that  precludes  the  possibility  of  its  being 
returned  in  specie,  the  parties  may  fairly  be  presumed  to  have 
contemplated  the  latter  alternative.  It  needs  no  argument  to 
prove  that  if  I  lend  my  neighbor  a  hundred  dollars,  they  are 
as  much  his  as  if  they  were  given  absolutely ;  and  the  result- 
ing duty  is  not  to  return  the  very  coins  or  bank-notes,  but  as 
many  dollars  as  will  make  up  the  sum.^ 

It  is  therefore  essential  to  the  validity  of  a  mutuum  that 
the  things  lent  should  be  of  such  a  nature  that  the  return  of 

1  Maynz,  IL  §  282.  >  Maynz,  u.  §§  282,  248. 

■  Institates,  3. 14.  ^  Maynz,  ii.  §238;  Sandars*  Justinian,  406. 
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a  like  quantity  will  presumably  be  an  equivalent;  becauBe 
the  contract  would  otherwise  be  an  exchange  instead  of  a 
loan.^  Money  is  obviously  within  this  category ;  and  it  also 
includes  com,  wine,  oil,  and  other  articles  which  are  ordina- 
rily sold  by  count,  weight,  or  measure.  But  the  criterion  is 
not  conclusive ;  and  the  loan  of  a  book  will  not  be  regarded 
as  a  mutuum^  in  the  absence  of  an  agreement  to  that  effect, 
although  one  copy  of  the  edition  may  be  as  valuable  as  any 
other, — because  it  may  be  read  and  returned  in  the  same 
condition.  , 

It  seems  that  a  loan  effected  with  the  ceremony  of  manci- 
pation gave  rise  to  an  implied  liability  for  interest  at  the  rate 
of  ten  per  cent  per  annum ;  and  one  to  whom  wheat,  oil,  or 
other  fungible  goods  were  delivered  for  consumption  might 
bind  himself  by  a  promise  to  return  a  larger  quantity ;  but 
the  obligation  of  a  pecuniary  loan  was  limited  to  the  repay- 
ment of  what  had  been  received,  and  could  not  be  carried 
further  by  a  promise  unless  it  was  put  in  the  form  of  a  stipu- 
lation.2  The  contract  was  therefore  prima  facie  gratuitous, 
although  the  lender  might  entitle  himself  to  compensation  by 
exacting  a  solemn  engagement  from  the  borrower. 

The  remaining  branch  of  the  contract  of  loan,  or  commodor 
turn,  differed  from  the  TmUuum  in  some  important  particulars. 
It  was  necessarily  gratuitous  ;  for  if  the  lender  stipulated  for  a 
compensation,  the  agreement  changed  its  character  and  became 
one  of  letting  and  hiring.  The  goods  remained  the  property 
of  the  lender ;  and  although  it  was  the  borrower's  duty  to 
keep  them  safely  and  return  them  in  the  same  condition,  still, 
if  they  were  destroyed  or  perished  through  the  operation  of 
causes  which  could  not  be  obviated  or  controlled  by  the  ex- 
ercise of  due  care  and  diligence,  all  liability  on  his  part 
ceased,  and  the  lender  was  not  entitled  to  damages.  The 
destruction  of  a  mutuumj  on  the  other  hand,  by  a  vis  majors 
or  inevitable  accident,  did  not'  discharge  the  borrower, 
although  he  was  entirely  free  from  fault  and  had  derived  no 
benefit  from  the  loan.  The  rule  depended  in  both  instances 
on  the  maxim,  res  pent  domino,  which  cast  the  loss  in 
^  Mommsen,  i.  213.  '  Maynz,  ii.  §  234. 
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the  one  case  upon  the  borrower  and  in  the  other  on  the 
lender.^ 

The  lender  of  a  mviuum  or  commodatum  was  entitled  to 
terminate  the  loan  at  any  moment  by  a  demand  of  payment 
or  restitution,  but  might  be  bound  by  a  promise  not  to  exer- 
cise this  right  before  a  given  period,  even  when,  as  in  the 
case  of  a  loan  for  use,  the  contract  was  purely  gratuitous  and 
the  promise  would  fail  for  want  of  consideration  if  the  ques- 
tion arose  at  common  law.^ 

The  distinction  between  the  mutuum  and  commodatum  grew 
out  of  the  nature  of  things,  and  is  not,  like  some  of  the  doc- 
trines of  the  Roman  law,  merely  logical  or  formal.  It  is  accor- 
dingly recognized  by  every  system  of  jurisprudence,  and  not 
less  observed  in  modern  times  than  in  the  age  of  Justinian. 

The  depositum  was  a  contract  strictly  in  re,  arising  from 
the  acceptance  of  another's  property  for  safe  keeping.  It 
covld  not  be  constituted  simply  by  consent  without  delivery, 
and  lost  its  identity  if  a  different  or  greater  obligation  was 
substituted  for  that  implied  by  law.  A  man  who  promised  to 
take  charge  of  his  neighbor's  goods  or  house  might  be  bound 
as  a  mandatary  or  by  a  stipulation  to  that  effect ;  but  he  did 
not  become  liable  as  a  depositary  until  the  res  was  actually 
placed  in  his  hands,  or  with  some  one  whom  he  authorized 
to  receive  it.  As  the  Roman  lawyers  made  no  distinction 
between  real  and  personal  estate,  it  was  immaterial  whether 
the  subject-matter  was  a  house  or  chattel.  Tiie  obligation 
arising  from  the  acceptance  of  such  a  charge  was  simply  to 
use  ordinary  care  for  the  preservation  of  the  property,  and 
keep  it  as  the  bailee  did  his  own ;  and  if  the  bailee  undertook 
to  repair  the  dwelling,  to  carry  the  goods  elsewhere,  to  con- 
vert them  into  a  different  form,  or  to  expend  money  or  labor 
in  any  other  way  for  the  bailor's  benefit,  he  became  a  manda- 
tary if  the  engagement  was  gratuitous,  or  a  conductor  operia 
where  he  was  actuated  by  a  promise  of  reward.^  Such  an 
undertaking  was  moreover,  as  it  would  seem,  invalid  as  the 
rule  originally  stood,  unless  put  in  the  form  of  a  stipulation ; 

1  Maynz,  ii.  §§  234,  237;  Poste,  p.  300;  Institutes,  3.  14.  2. 

*  Majnz,  ii.  §  237  B,  p.  312,  note  10.  *  Majnz,  ii.  §  239,  p.  819. 
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although  as  time  wore  on,  mandate  and  letting  and  hiring 
were  recognized  as  consensual  contracts  depending  on  mutual 
assent  and  valid  if  that  appeared. 

While  these  contracts  were  ranged  under  the  general  head 
of  /•«,  or  in  other  words  of  an  obligation  arising  as  an  infer- 
ence from  the  facts,  their  nature  depended  on  the  intention  of 
the  parties  and  the  object  they  had  in  view,  as  gathered  from 
their  language  as  well  as  from  their  acts.  If  a  depositary 
asked  and  obtained  the  privilege  of  using  the  thing  left  with 
him  for  safe  keeping,  it  became  a  commodatumj  which  he 
was  bound  to  guard  with  jealous  care,  or  a  muttmm  which 
must  be  returned  in  kind  at  all  events.^  So,  where  a  deposi- 
tary promised  to  keep  the  goods  safely,  or  they  were  left  with 
him  at  his  own  request,  and  not  as  a  favor  to  the  depositor, 
the  contract  partook  of  the  nature  of  a  mandate,  and  he  was 
answerable  for  every  fault.^  Such  as  I  have  elsewhere  stated 
is  also  the  doctrine  of  the  common  law.^ 

In  determining  the  responsibility  arising  from  a  bailment, 
the  civil  law  had  regard  to  whether  it  was  made  in  the  inter- 
est of  the  bailor  or  the  bailee,  or  for  an  end  that  was  bene- 
ficial to  both.  One  who  conferred  a  favor  on  another  by 
receiving  his  goods  gratuitously  for  safe  keeping,  was  not 
answerable  for  any  injury  which-  they  might  sustain  while 
under  his  care,  unless  he  was  so  grossly  negligent  as  to  indi- 
cate that  he  wilfully  exposed  the  property  to  danger,  or  was 
culpably  indifferent  to  its  safety.  A  lender  for  use,  on  the 
other  hand  stood  in  the  light  of  a  benefactor,  and  was  enti- 
tled to  require  the  exact  diligence  from  the  borrower  which  a 
good  father  would  exercise  where  the  interests  of  his  family 
were  concerned.*  Such  was  also  the  rule  where,  as  in  the 
case  of  a  pledge,  the  bailment  was  for  the  benefit  of  both  par- 
ties, because  each  was  as  much  bound  to  care  for  the  interests 
of  the  other  as  if  his  own  were  not  involved.* 

1  Maynz,  ii.  §  239,  pp.  317,  320. 

3  Maynz,  ii.  §  239,  pp.  817,  320;  Sandars'  Justinian,  409. 
*  Coggs  V.  Bernard,  2  Lord  Raymond,  909. 

«  Maynz,  ii.  §  242;  Poste,  pp.  395-397;  Sandars'  Justinian,  403;  Insti- 
tutes, 8.  14.  2;  Tompkins  v,  Saltmarsh,  14  S.  &  B.  279. 
»  Maynz,  ii  §  242;  Poste,  pp.  39&-397. 
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A  mandate  was  an  exception  to  this  rule,  because  the  obli- 
gation was  not  deduced  from  the  law,  but  arose  from  the 
express  or  implied  undertaking  of  the  mandatary  to  do  all 
that  was  requisite  and  practicable  for  the  fulfilment  of  the 
trust ;  and  he  was  consequently  answerable  for  any  loss  or 
failure  that  might  have  been  averted  by  due  care,  or  such 
skill  as  might  reasonably  be  expected  from  a  man  of  his 
training  or  profession.^  One  who  engaged  to  carry  the  goods 
of  another  to  a  given  point,  or  to  expend  labor  or  skill  upon 
tiiem  for  the  benefit  of  the  owner,  was  therefore  answerable 
for  exact  diligence,  and  could  not  rely  on  the  gratuitous  na- 
ture of  the  undertaking  as  an  excuse  for  a  loss  that  might 
have  been  foreseen  and  avoided.*  The  rule,  as  laid  down  in 
Coggs  V.  Bernard,^  and  French  v.  Beed,^  is  nearly  to  the  same 
effect,  although  the  American  courts  have  inclined  in  other 
instances  to  assimilate  the  obligation  of  a  mandatary  to  that 
of  a  depositary  or  unpaid  bailee,  and  make  him  answerable 
only  for  such  neglect  as  can  be  fairly  described  as  gross.^  In 
Tompkins  v.  Saltmarsh,®  which  was  a  suit  to  recover  compen- 
sation for  the  loss  of  a  letter  containing  money,  which  the  de- 
fendant gratuitously  undertook  to  deliver,  the  court  held  that 
he  was  only  liable  for  the  gross  negligence,  or  misfeasance 
which  is  dolo  proximuSy  or  next  door  to  fraud,  and  a  like  rule 
was  laid  down  in  Beardslee  v.  Bichardson,^  and  Stanton  v. 
Bell.« 

I  may  add  that  agreeably  to  Accarias,  a  mandatary  was 
in  the  first  instance  answerable  only  for  gross  negligence, 
as  having  no  personal  interest  in  the  fulfilment  of  a  trust 
which  he  undertook  solely  for  the  benefit  of  the  principal, 
and  although  a  more  stringent  rule  was  advocated  by  Ulpian 
it  was  through  an  edict  of  Diocletian  that  it  acquired  the 
force  of  law.^    Maynz  relies  on  Cicero's  oration  pro  Bozeio 

1  Maynz,  ii.  §  221,  p.  259;  SaDdan'  Jastinian,  458. 

*  Fellowes  v.  Gordon,  8  B.  Monroe,  415. 

*  2  Lord  Raymond,  909.  «  0  Binn.  808. 

•  Eldridge  o.  Hill,  97  U.  S.  92;  Tracy  v.  Wood,  8  Mason,  182. 

•14  8.  &  R.  275.  V  11  Wend.  25.  •  2  Hawks,  145. 

•  Aoearias,  iL  No.  684. 
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AmerinOy  as  sustaining  the  opposite  view,  but  says  that  the 
point  is  one  about  which  the  jurisconsults  differ.^ 

The  obligatio  verbis  seems  to  have  sprung  from  tlie  maneiptp- 
tio^  which,  as  I  have  already  stated,  might  be  shaped  to  almost 
any  end  which  the  parties  desired  to  effect.  Though  in  form 
a  sale,  it  became  if  the  vendor  so  declared  his  purpose  and 
the  vendee  assented,  a  loan,  or  pledge ;  and  might  even  be 
made  to  operate  as  a  will.^  So  the  parties  might  enter  into 
collateral  engagements,  which  derived  a  force  from  the  solem- 
nity of  the  occasion  and  the  presence  of  the  witnesses,  that 
would  otherwise  have  been  wanting.* 

The  contract  verbisy  or  stipulatio,  thus  came  into  being  as 
an  adjunct  to  the  nexu%  or  mancipation  but  was  subsequently 
detached  from  its  root,  and  took  the  place  in  jurisprudence 
as  a  solemn  and  customary  obligation,  which  it  retained  for 
more  than  a  thousand  years  and  through  all  the  changes  of 
creeds  and  institutions  which  marked  the  rise  and  decadence 
of  Rome.*  The  form  was  peculiar,  but  admirably  adapted  to 
the  end  in  view,  which  was  to  draw  the  line  between  the 
negotiations  which  ordinarily  precede  a  contract,  and  the  en- 
gagement itself,  and  define  so  far  as  the  imperfection  of  lan- 
guage will  permit,  the  nature  of  that  for  which  one  party 
stipulated  and  the  other  became  bound.  The  stipulator  asked, 
Do  you  bind  yourself  ?  Spondes  ?  The  person  to  whom  the 
question  was  addressed  replied,  Spondeo  ;  and  the  obligation 
was  complete.^  So  the  interrogation  and  response  might  be, 
Labis  f  Dabo,  Fidejubes? — "Dost  thou  bid  me  to  rely  on 
thy  word  ? "  Fide  jubeo.  It  was  essential  that  the  answer 
should  follow  the  wording  of  the  question,  so  as  to  leave  no 
doubt  that  both  minds  had  met  in  a  common  purpose.  We 
might  infer  from  this  peculiarity,  were  there  no  other  proof, 
that  the  stipulation  originated  at  a  period  when  writing  was 
little  known  or  used,  and  it  was  necessary  to  adopt  a  formula 
that  would  leave  no  doubt  as  to  the  intention  of  the  parties, 
and  which  the  witnesses  could  not  readily  forget.* 

1  Maynz,  ii.  §  221,  p.  257,  note  11. 

«  Gaiua,  c.  iii.  §  102 ;  Poste,  p.  184 ;  Maynz,  ii.  §  245.      «  Maynz,  ii.  §  245. 

*  Poste,  p.  207.         »  Gaiua,  c.  iii.  §  92.         •  Fremery,  ch.  iii.  p.  25. 
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In  the  language  of  Modestinus,  as  cited  by  Pellat,  obligor 
mur  .  .  .  verbis^  cum  precedit  interrogatio  et  sequitur  congruens 
re9p<mno}'  The  question  was  the  stipulation  and  the  one  who 
asked,  the  stipulator,  and  it  was  by  putting  a  part  for  the 
whole  2  that  such  contracts  came  to  be  known  as  stipulations.* 
Originally  none  but  Roman  citizens  could  enter  into  this  form 
of  obligation,  and  they  only  by  the  verb  spondeoj  but  other 
modes  of  expression  were  gradually  recognized  as  of  equal 
yalidity.  This  latitude  seems  to  have  been  conceded  in  the 
first  instance  to  aliens,  who  were  allowed  to  substitute  corre- 
sponding words  of  their  own  language  for  those  in  use  at 
Rome,  but  subsequently  if  a  Roman  asked,  Dabis?  and  the 
person  interrogated  answered  Daboj  it  was  a  binding  contract ; 
and  so  of  a  formal  request  to  another  to  become  a  surety,  or 
incur  an  obligation  of  any  other  kind. 

It  may  be  inferred  from  the  language  of  Gaius,  who  flour- 
ished under  the  Antonines,  that  the  term  spondeo  could  not  be 
legally  used  by  an  alien,  so  that  while  a  Roman  might  con- 
tract in  Greek,  a  foreigner  who  was  asked  spondee?  and  re- 
plied affirmatively  was  not  bound.*  It  was  subsequently 
enacted  by  the  Emperor  Leo  during  the  fifth  century,  that  if 
the  parties  understood  each  other  and  agreed,  nothing  more 
should  be  requisite.^  This  statute  dispensed  with  the  use  of 
technical  language,  but  did  not  abrogate  the  customary  rule 
which  made  interrogation  and  response  essential  to  the  valid- 
ity of  an  oral  contract. 

It  was  essential  to  the  validity  of  a  stipulation  tliat  both 
parties  should  be  present  and  have  the  use  of  speech,  and  the 
obligation  could  not  be  contracted  in  writing,  or  through  an 
agent,  nor  by  a  deaf  mute.®  A  written  offer  followed  by 
acceptance,  was  not  valid  as  a  stipulation  although  it  might 
constitute  a  sale.  So  a  stipulation  by  an  agent  bound  him 
and  not  his  principal,  although  it  was  incumbent  on  the 
principal  to  indemnify  the  agent. 

^  Manuale  Juris  Synopticum,  p.  434. 

*  Sandars'  Jastinian,  411.  *  Maynz,  ii.  §  245,  84S 

*  Bandars*  Justinian^  412;  Maynz,  ii.  §  245;  Gaius,  c.  iii.  §  93. 

*  Inatitutes,  3.  15.  1.  •  Gaius,  c.  iii.  §  105. 
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A  stipulation,  like  other  oral  contracts,  necessarily  depended 
on  the  testimony  of  the  persons  who  were  present,  or  called 
in  as  witnesses,  and  it  was  usual  to  guard  against  their  death 
or  forgetfulness  by  a  memorandum  of  what  had  occurred. 
But  the  instrument  was  merely  evidence,  and  not  the  con- 
tract, and  might  be  invalidated  by  proof  that  the  parties  did 
not  meet  or  being  present  failed  to  use  the  customary  for- 
mula. Fraudulent  and  litigious  persons  were  thus,  as  we  are 
informed  in  the  Institutes,  enabled  to  evade  their  obligations 
on  technical  grounds,  and  there  was  a  great  and  growing  ten- 
dency to  counteract  such  attempts  by  holding  the  parties"  to 
what  the  writing  set  forth  and  they  had  authenticated  by 
their  signatures.  Agreeably  to  Ulpian  as  cited  in  Sandars' 
Justinian  from  the  Digest,^  "  When  at  the  end  of  the  instru- 
ment of  an  agreement,  the  words  usually  added  were  found, 
namely,  rogavit  Titius,  spopondit  Mcevius,  the  agreement  was 
taken  to  be  a  stipulation,  unless  it  was  expressly  shown  to  be 
a  mere  pact."  So  we  are  told  in  the  Institutes  that  if  it 
is*  written  in  an  instrument  that  a  person  has  promised,  the 
promise  is  considered  to  have  been  given  in  answer  to  a  pre- 
cedent interrogation.^  And  Justinian  finally  enacted  that 
when  the  writing  declared  that  the  parties  were  present,  no 
proof  should  be  admissible  to  the  contrary,^  which  did  not 
establish  that  one  or  both  were  in  some  other  place  during 
the  entire  day.*  But  the  recital  did  not  operate  as  an  estop- 
pel, or  as  it  would  at  common  law,  preclude  evidence  in 
opposition  to  its  terms. 

It  is  a  striking  proof  of  the  light  in  which  the  contract  verbis 
was  regarded  by  the  Roman  jurists,  that  if  a  promise  made  in 
due  form  by  a  question  and  response  was  reduced  to  writing, 
the  document  was  merely  evidence  and  the  suit  must  be 
brought  on  the  stiptUatiOy  contrary  to  the  English  rule  which 
treats  the  writing  as  conclusive  and  discards  all  that  it  does 
not  contain.^ 

^  D.  n.  14.  7.  12;  Sandara'  Justinian,  429. 

>  Institutes,  8.  10.  17. 

>  Institutes,  8.  10.  12.  «  Mayas,  ii.  §  246^  p.  862. 
s  Institutes,  8.  21;  Bandars'  Justinian,  480. 
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The  stipalation  was,  like  the  common  law  bond  essentially 
a  unilateral  contract  which  only  bound  the  promisor,  although 
it  might  be  conditioned  for  the  performance  of  an  act  by  the 
promisee,  and  fail  if  he  made  default.  If,  however,  the  par- 
ties wished  to  enter  into  a  reciprocal  agreement,  as,  for  in- 
stance, an  exchange  or  wager,  each  might  bind  himself  by  a 
stipulation  to  that  effect,  and  thus  give  rise  to  a  contract  that 
would  be  mutually  obligatory.^ 

A  promise  to  give  like  other  pacts,  was  invalid  unless  per- 
fected by  delivery,  or  put  in  the  form  of  a  stipulation,  and 
the  lex  Cinda  set  a  limit  to  injudicious  liberality  by  provid- 
ing diat  no  gift  should  exceed  a  certain  maximum.  It  was 
subsequently  enacted  that  donations  should  be  reduced  to 
writing  and  registered ;  and  Justinian  finally  decreed  that  a 
simple  promise  to  give  might  be  enforced  by  action  though 
not  reduced  to  writing,  if  the  value  did  not  exceed  two  hun- 
dred solidiy  but  that  registration  should  be  requisite  for  all 
beyond  that  sum.^ 

It  might  have  been  supposed  that  when  the  Emperor  Leo 
dispensed  with  the  solemnitas  verhorum^  which  had  been  deemed 
essential  to  the  validity  of  stipulations,  and  provided  that  sen- 
w»  et  consanans  intellects  ab  utraque  parte  should  suffice,  the 
exception  which  had  been  made  in  favor  of  the  four  consen- 
sual contracts  would  have  become  the  rule,  and  that  it  would 
have  been  conceded  that  when  the  pai*ties  came  to  a  mutual 
understanding  and  agreement,  form  was  immaterial  except 
as  a  means  of  proof,  or  for  the  sake  of  guarding  against 
fraud. 

This  result  was  not  attained  until  long  years  after  the 
downfall  of  Rome,  and  if  the  Romans  are  entitled  to  the 
merit  of  having  enunciated  a  principle  which  is  recognized 
as  generally  applicable  by  the  European  nations  which  follow 
the  maxims  of  the  civil  law,  they  restricted  it  within  bounds 
that  were  much  too  narrow  for  the  business  of  life. 

The  line  was  so  closely  drawn  that  an  agreement  to  part 

1  Maynz,  ii.  §  246,  pp.  852-356,  notes  1,  25,  26. 
*  loBtitateB,  2.  7.  2;  Sandan'  Justinian,  221;  Maynz,  ii.  §  253,  pp. 
802,897. 
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with  property  for  an  equivalent  was  not  binding,  nnless  the 
consideration  was  to  be  paid  in  money ;  tlie  reason  assigned 
being  that  an  exchange  was  not  a  sale,  and  therefore  did 
not  rank  among  the  contracts  which  derived  their  obligation 
from  consent.  So  there  were  a  multitude  of  other  contracts 
in  which  the  element  of  consent  was  present,  but  that  were 
not  recognized  or  enforced  by  the  law,  unless  the  party  who 
brought  the  action  had  by  carrying  them  into  effect  acquired 
the  right  to  insist  on  performance  on  the  other  side.  The 
most  plausible  explanation  of  this  incongruity  is  to  refer  it 
to  the  conservative  temper  engendered  by  the  study  of  the 
law,  which,  though  of  incalculable  value  under  a  popular 
government,  may  deserve  the  reproach  of  adhering  to  anti- 
quated rules  and  confounding  forms  with  principles.^ 

The  contract  Uteris  or  nominibySj  was  so  called  from  the 
manner  in  which  it  was  formed,  and  the  nature  of  the  evi- 
dence adduced  for  its  support.  The  creditor  entered  the 
debtor's  name  in  his  books  as  owing  a  sum  certain  for  money 
advanced  to  him,  or  laid  out  for  his  use,  or  owing  for  some 
antecedent  transaction  of  his  own  or  another's,  which  he  was 
willing  to  be  answerable  for,  or  assume ;  and  it  was  incum- 
bent on  the  debtor  to  make  a  corresponding  entry  charging 
himself  with  the  amount.  If  the  debtor's  book  when  pro- 
duced corroborated  the  creditor's,  there  was  no  need  of  fur- 
ther proof.  If  it  did  not,  the  creditor  might  still  give  his 
book  in  evidence,  and  establish  the  correctness  of  the  entry  by 
showing  that  it  was  made  with  the  debtor's  assent,  or  that  he 
had  actually  received  the  loan.^  An  obligation  so  constituted 
by  mutual  entries,  or  by  an  entry  made  by  one  party  with 
the  other's  sanction,  was  conclusive  on  the  debtor,  who  could 
not  agreeably  to  the  strict  rule  of  the  civil  law  show  that 
there  was  no  consideration,  and  it  was  not  until  the  age  of 
Cicero  that  a  defence  could  be  made  on  equitable  grounds.* 
The  imperial  legislation  went  still  further  during  the  third 
century,  by  throwing  the  burden  of  proof  throughout  on  the 

1  Institutes,  8.  15.  1. 

*  Sandars'  Justinian,  438;  Maynz,  §  247;  Poste,  pp.  828,  820. 

*  Accarias,  ii.  No.  581  ;  ii.  No.  837,  note .2  ;  Cicero  de  Officiis,  iii.  14. 
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creditor,  and  requiring  him  to  establish  not  merely  that  the 
defendant  had  promised,  but  that  the  amount  which  was 
charged  as  having  been  lent  to  him  or  laid  out  for  his  use  was 
justly  due.^ 

The  entry  which  gave  rise  to  this  form  of  obligation  was 
not  conclusive,  or  even  admissible  in  evidence,  without  proof 
that  it  was  made  with  the  debtor's  assent,^  which  might  be 
established  by  showing  that  the  defendant  was  present  when 
the  charge  was  made  in  the  creditor's  books ;  that  there  was 
a  corresponding  memorandum  in  his  own ;  or  presumably,  by 
his  failure  to  produce  his  books  in  response  to  a  notice  to 
that  effect;  and  so,  no  doubt,  the  creditor  might  adduce  a 
letter  or  order  from  the  debtor,  authorizing  him  to  make  the 
entry.  If  the  debtor  was  shown  to  have  agreed  to  or  sanc- 
tioned the  entry,  he  was,  as  the  law  originally  stood,  conclu* 
sively  boimd ;  but  he  was  subsequently  permitted  to  prove 
that  his  assent  was  given  in  the  expectation  of  a  loan  or 
service  which  was  fraudulently  withheld.* 

According  to  Dominguet  it  was  essential  that  the  debtor's 
assent  should  be  given  in  writing,  because,  as  he  contends, 
Ihe  obligation  would  otherwise  have  been  ranked  among  the 
consensual  contracts.  But  this  view  is  entirely  foreign  to 
the  simplicity  of  the  period  at  which  the  contract  Uteris  arose, 
which  would  seem  to  have  been  anterior  to  the  doctrine  that 
mutual  consent  might  supply  the  want  of  form.  The  Romans, 
even  when  not  engaged  in  trade,  noted  the  debits  and  credits 
of  each  day  in  adversaria  or  tablets  answering  to  the  journal 
or  diary  of  our  own  times,  and  these  entries  were  transferred 
at  the  end  of  the  month  to  the  codex  or  ledger.  A  sale  or 
loan  would  therefore,  when  the  ordinary  course  of  business 
was  pursued,  be  entered  by  both  parties  and  not  infrequently 
in  each  other's  presence,  and  when  such  was  the  case  the 
mere  production  of  the  books  would  afford  sufficient  proof. 
If  the  debtor  failed  to  enter  the  transaction,  his  assent  might 

»  Maynz,  ii.  §  247,  p.  866. 

*  Dominguet,  §  185,  note,  pp.  828, 829;  Poste,  p.  880;  Maynz.  ii,  §  247, 
p.  365,  note  17. 

•  Maynz,  ii.§  248. 
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be  proTed  aliunde^  and  the  entry  in  the  creditor's  book  wonid 
then  be  conclusive  of  the  obligation.^ 

This  form  of  contract  became  obsolete  before  the  reign  of 
Justinian,  or  was  superseded  by  a  writing  signed  by  the 
debtor,  and  admitting,  like  the  modem  due-bill,  that  he  owed 
a  sum  certain  for  money  lent,  or  on  some  other  account.' 
There  was  this  peculiarity,  that  while  one  who  had  given 
such  an  instrument  might  come  into  court  and  require  that  it 
should  be  cancelled  or  surrendered  on  the  ground  of  fraud,  or 
because  the  loan  had  not  been  made,  such  a  proceeding  could 
not  be  instituted  after  the  lapse  of  five  years,  which  Justinian 
reduced  to  two.  This  rule  was  the  reverse  of  the  English 
law,  under  which  delay  precludes  the  creditor,  and  not  the 
debtor.* 

The  consideration,  though  no  doubt  originally  a  sum  due 
by  the  party  charged,  need  not  be  an  advance  to  him,  but 
might  consist  in  a  transaction  with  a  third  person  which  he 
was  willing  to  have  set  down  as  so  much  money  paid,  laid 
out,  or  expended  for  his  benefit ;  and  became  a  ready  means 
of  assuming  another's  debt,*  and  as  it  would  seem,  if  so  de- 
signed discharging  him.  Like  the  stipulation,  it  was  governed 
by  the  strict  rule  of  the  civil  law,  and  confined  to  Roman  citi- 
zens ;  although  aliens  might  give  a  written  memorandum  or 
acknowledgment  of  debt,  which  had  the  same  effect,  and  finally 
supplanted  the  original  contract  Uteris.^ 

1  Poste,  p.  320.  s  Institates,  8.  21. 

*  Accarias,  ii.  No.  582. 

*  Sandars'  Justmian,  489;  Accarias,  ii.  No.  578;  Moyle's  JostiniaD, 
i.  478. 

*  Gains,  o.  iii.  §  134  ;  Accarias,  ii.  No.  580,  note  6. 
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CHAPTER  V. 

THE  CONSENSUAL  CONTRACTS. 

Dktiiiction  between  ihe  ConflenBual  Contracto  of  the  Roman  Law  and  Contracts 
oo  Matnal  Pzomiset.  —  Emptio  Venditio,  —  Localio  Candueiio,  —  Societas.  -» 
Mandatum.  —  Hypcdieca,  —  CoMtUutum,  —  iDnominate  Contracts.  —  ObUga- 
tioDs  quasi  ex  contrachL 

The  nexus  might  suffice  while  the  Roman  territory  was 
limited  to  a  comer  of  the  Gampagna,  inhabited  by  frugal  and 
laborious  burghers  and  yeomen;  but  even  supplemented  by  the 
stipulatio  and  contracts  re,  it  became  inadequate  when  trade 
increased,  and  success  in  arms  brought  Rome  in  contact  with 
opulent  and  populous  communities  whose  wealth  lay  at  her 
command.  The  want  was  supplied  by  the  growth  of  contracts 
which  derived  their  obligation  from  consent,  and  covered  so 
much  ground  that  little  more  was  needed  for  the  ordinary 
transactions  of  life  and  business. 

It  was  not  essential  to  the  validity  of  a  consensual  contract 
that  the  parties  should  meet,  but  simply  that  there  should  be 
a  meeting  of  their  minds,  and  while  assent  might  be  commu- 
nicated through  an  agent  he  could  not  assent  for  his  principal. 
A  man  was  not  therefore  bound  by  a  purchase  of  which  he 
was  ignorant,  although  he  had  duly  authorized  the  buyer  to 
act  in  his  behalf.  He  might  buy  through  a  broker,  but  must 
be  informed  of  and  agree  to  the  terms  before  the  seller  changed 
his  mind.  It  followed  that  one  who  was  clothed  with  a  dis- 
cretionary power  to  act  for  another  must  contract  in  his  own 
name,  and  the  obligation  bound  him  and  not  his  principal.^ 

The  stringency  of  this  doctrine  was  relaxed  by  an  exception 
which  was  scarcely  consistent  with  the  rule.    A  manager  or 
superintendent  was  not  infrequently  appointed  to  conduct  a 
^  Aooarias,  ii.  No.  686. 
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shop  or  farm,  or  act  as  the  master  or  supercargo  of  a  vessel. 
In  that  capacity  he  bought,  sold,  and  made  other  contracts 
which  inured  to  the  use  of  his  principal.  As  the  latter  reaped 
the  benefit  he  could  not  equitably  refuse  to  bear  the  burden, 
and  the  obligation  was  enforced  through  actions  known  as 
exercitoria  and  institoria.^ 

There  was  the  more  need  for  such  a  modification  because 
the  great  proprietors  and  capitalists  frequently  intrusted  the 
conduct  of  their  affairs  to  slaves,  who  could  not  be  made  per- 
sonally responsible  in  any  form  of  suit,  and  those  who  dealt 
with  them  would  have  been  remediless,  had  not  the  praetor 
brought  the  obligation  home  to  the  party  on  whose  behalf  it 
was  incurred.  From  this  point,  which  may  be  regarded  as 
the  source  of  the  modern  doctrine  of  agency,  there  was  but  a 
step  to  holding  that  the  principal  was  bound  by  and  might 
proceed  on  the  contracts  of  the  agent ;  but  the  change  was 
made  hesitatingly,  and  does  not  seem  to  have  been  accom- 
plished until  after  the  close  of  the  classic  period  of  Roman 
jurisprudence.^ 

Contracts  on  mutual  promises  resemble,  but  should  not  be 
confounded  with  the  consensual  contracts  of  the  Roman  law, 
which,  as  the  decisions  under  the  head  of  mandate  show,  have 
no  place  in  English  jurisprudence.^  The  validity  of  a  contract 
of  sale  or  of  letting  and  hiring  depends  under  our  system 
not  on  the  meeting  of  both  minds  in  a  common  purpose,  but  on 
the  promise  on  either  side  which  constitutes  a  consideration 
for  the  obligation  on  the  other.  Hence  both  parties  are  enti- 
tled to  insist  on  performance,  although  it  has  been  rendered 
impossible  through  some  intervening  cause ;  and  the  loss  of 
the  subject-matter  of  an  executory  contract  for  the  sale  of 
a  specific  chattel  by  death  or  other  inevitable  accident,  not 
only  discharges  the  purchaser,  but  leaves  the  vendor  answer- 
able in  damages,  unless  there  is  an  implied  condition  that 

^  Aocarias,  ii.  No.  636;  Institutes,  4.  7.  2;  Amos,  Hist,  and  Princ  of 
the  Civil  Law,  p.  261;  Maynz,  §  828. 

'  Accarias,  ii.  No.  636;  Maynz,  ii.  §  228;  Amos,  Hist  and  Frino.  of 
the  Civil  Law,  p.  261. 

*  Thorne  v.  Deas,  4  Johns.  84. 
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such  a  contingency  shall  annul  the  contract  or  operate  as  a 
defence ;  ^  contrary  to  the  doctrine  of  the  Roman  law,  that 
the  loss  is  the  buyer's  and  he  must  pay  the  price.*  Such  must 
necessarily  be  the  result  when  the  obligation  depends  on  the 
consideration  and  ceases  when  it  fails ;  but  the  rule  was  the 
direct  opposite  at  Rome  where  the  doctrine  of  consideration 
did  not  prevail ;  and  it  was  a  good  answer  to  a  suit  for  breach 
of  contract  that  performance  was  prevented  by  causes  which 
the  defendant  could  not  control,  and  that  he  was  consequently 
free  from  blame.*  Accordingly,  where  the  execution  of  a  con- 
tract for  the  letting  and  hiring  of  work  or  services  became 
impossible  through  vis  major ,  or  other  event  for  which  the 
contractor  was  not  responsible,  he  was  not  only  exempt 
from  liability,  but  might  exact  full  compensation  for  the 
work  which  he  had  been  engaged  to  perform.*  The  rule  that 
advocates  need  not  return  their  fees  if  they  are  unavoidably 
prevented  from  appearing  in  court,  seems  to  have  sprung 
from  a  principle  which  should  be  duly  appreciated  by  members 
of  the  bar.  The  seeming  hardship  and  injustice  of  the  doc- 
trine was  modified  in  practice  by  an  arbitrary  presumption 
that  if  the  fulfilment  of  a  contract  to  build  or  manufacture 
failed  before  the  work  was  or  ought  to  have  been  accepted  or 
approved,  the  fault  was  the  contractor's,  unless  he  showed  that 
it  lay  in  the  materials  furnished  by  the  locator  or  in  the  nar 
ture  of  the  soil,  which  rendered  it  impossible  to  obtain  a 
secure  foundation.*^ 

The  consensual  contracts,  or  contracts  deriving  their  obli- 
gations from  agreement  without  regard  to  form,  were  as  gen- 
erally enumerated,  emptio  venditio,  bargain  and  sale,  locatio 
conduction  letting  and  hiring,  societas  or  partnership,  and 
mandatum  or  agency.  Such  contracts  were  obligatory  as 
Boon  as  the  parties  agreed  on  the  terms,  although  nothing 
had  been  done  or  paid  on  either  side,  and  there  was  no  writ- 

»  Kein  r.  Tapper,  52  N.  Y.  560;  Dexter  v.  Norton,  47  id.  62. 
»  Maynz,  ii.  §§  173-177.  •  Maynz,  ii.  §§  173, 177. 

«  Amos,  Hist,  and  Princ.  of  the  Civil  Law,  p.  284;  Maynz,  ii.  §218^ 
p.  249,  note  15. 

•  Maynz,  ii.  §  218,  pp.  249,  250,  notes  17, 18, 19. 
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ten  evidence.  Thus  when  the  subject-matter  was  determined 
and  the  price  fixed  under  a  contract  of  sale,  the  thing  sold 
was  thenceforth  at  the  risk  of  the  purchaser,  who  would  gain 
if  it  increased  in  value  and  lose  if  it  deteriorated. 

Agreeably  to  the  natural  view,  which  seems  also  to  have 
been  the  view  of  the  Roman  law,  whether  a  contract  of  sale 
be  for  the  conveyance  of  a  particular  thing  or  of  a  thing  of  a 
certain  kind,  it  is  executory  until  fulfilled  by  the  delivery  of 
that  which  the  vendor  agrees  to  part  with  and  the  vendee  to 
buy.^  The  right  of  property  consequently  remained  in  the 
vendor  until  delivery,  and  if  the  maxim  res  perit  domino  had 
been  strictly  followed,  he  would  have  been  answerable  if  the 
property  was  injured  or  destroyed  during  the  interval.  This 
consequence  was  avoided  by  holding  that  the  vendor  was  only 
bound  to  hand  over  the  article  in  the  condition  in  which  it 
was  when  the  price  was  paid  and  the  vendee  b.ecame  entitled 
to  possession.  Hence,  if  the  subject-matter  was  a  house,  and 
it  was  injured  by  fire,  or  swept  away  by  a  flood  before  the 
purchaser  went  into  possession,  he  was  still  answerable  for 
the  price,  unless  there  had  been  a  want  of  due  care  on  the 
part  of  the  vendor ;  and  so  if  the  property  rose  in  value  the 
purchaser  reaped  the  benefit.^ 

Contracts  for  the  delivery  of  things  of  a  certain  kind  obeyed 
a  different  rule;  for  as  the  obligation  on  both  sides  was  in 
ffenere,  neither  could  rely  on  impossibility  as  an  excuse,  and 
the  vendor's  inability  to  procure  the  goods  was  no  more  a  de- 
fence for  a  failure  to  deliver,  than  was  the  purchaser's  poverty 
to  an  action  for  the  price.^ 

Agreeably  to  the  conmion  law  the  passage  of  the  title  de- 
pends on  the  intention  of  the  parties  as  manifested  by  their 
acts  and  language.  If  they  agree  on  the  terms,  and  the  sub- 
ject-matter is  set  apart  or  defined,  it  becomes  the  property 
of  the  buyer,  and  he  must  pay  the  purchase-money  although 
the  thing  sold  perishes  before  delivery.    Where,  on  the  other 

^  Maynz,  ii.  §  256,  p.  407.  See  Sergeant  Manning's  note  to  Bailey  v. 
Culverwell,  2  Manning  and  Ryland,  564. 

s  Maynz,  ii.  §  210,  p.  206;  Institutes,  8. 23.  8;  Sandars'  Justinian,  446 
*  Aocarias,  ii.  No.  612.  note. 
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handy  the  contract  is  not  so  far  perfected  as  to  pass  the  title, 
the  buyer  will  be  discharged  by  the  seller's  failure  to  deliver, 
whether  it  arises  from  his  fault  or  an  unavoidable  accident.^ 
A  full  performance  is  essential;  and  if  it  does  not  take  place 
the  seller  cajinot  recover  even  for  what  the  purchaser  actually 
received,  although  the  delivery  commenced,  and  its  completion 
was  prevented  by  the  destruction  of  the  residue  of  the  goods 
by  fire.^ 

Payment  was  not  less  essential  to  the  completion  of  the 
contract  than  delivery,  and  the  right  of  property  remained  in 
the  vendor  until  both  requisites  were  satisfied,  unless  the  sale 
was  on  credit,  which  might  be  inferred  from  the  vendor's 
handing  the  property  over  without  asking  for  the  money.* 

This  was  a  logical  deduction  from  the  doctrine  that  a  con- 
tract of  sale  is  executory,  and  does  not  pass  the  title  until 
fulfilled.  The  common  law,  on  the  other  hand,  holds  with  a 
wise  regard  to  the  needs  of  business,  that  delivery  is  a  waiver 
of  the  vendor's  right  of  lieu,  and  leaves  him  nothing  but  an 
action  for  the  purchase-money,  unless  the  purchaser  acquires 
possession  by  artifice  or  fraud,  when  the  vendor  may  retake 
the  goods  or  maintain  replevin. 

It  must  be  remembered  that,  as  regarded  res  mancipi,  de- 
livery and  payment  did  not  pass  the  legal  title,  and  simply 
conferred  an  equitable  right  that  might,  if  acquired  in  good 
faith  without  notice  of  a  better  claim,  be  perfected  through 
an  unbroken  possession  of  two  years  in  the  case  of  land,  and 
one  in  that  of  chattels.^  Such  was  the  rule  during  the  re- 
public, and  under  the  empire,  until  mancipation  was  abolished 
by  Justinian.^  The  distinction  between  res  maneipi  and  neo 
mancipi  fell  with  it,  and  tradition  became  the  sole  and  custom- 
ary mode  of  conveying  movable  or  immovable  property. 

The  Roman  jurists  finally  arrived  at  the  conclusion,  though 
not  until  after  much  debate,  that  the  consideration  for  a  sale 
must  be  payable  in  money,  and  could  not  consist  of  value  in 


1  Kein  v.  Topper,  62  N.  Y.  550.  «  Maynz,  ii.  §  210,  p.  207. 

•  Maynz,  i.  §  92,  p.  688;  Gaius,  c.  ii.  §§  15,  22;  Poste,  pp.  148,  680. 

*  SftDdan'  Justinian,  157. 
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any  other  form.^  It  followed  as  a  necessary  consequence 
that  an  exchange  of  lands  or  chattels  did  not  rank  among 
the  consensual  contracts,  and  was  invalid  unless  put  in  the 
form  of  a  stipulation  or  executed  by  the  party  who  sought  to 
enforce  it.^ 

As  the  validity  of  a  contract  of  sale  depended  on  the  affgre- 
gatio  mentium^  or  consensuSy  and  not  on  the  consideration, 
so  a  promise  to  sell  if  the  buyer  signifies  his  intention  to 
purchase  within  a  certain  period,  or  in  other  words  to  give 
him  time  for  deliberation,  is  obligatory  under  the  civil  law 
though  void  under  the  law  of  England ;  ^  and  its  acceptance 
by  the  vendee  completes  the  contract,  though  it  is  subject 
to  a  condition  which  suspends  its  operation,^  and  will  defeat 
it  if  the  vendee  does  not  make  his  election  before  the  time 
expires. 

We  are  told  by  Maynz  that  the  contract  of  letting  and  hir- 
ing exists  when  one  undertakes  to  procure  for  another  the  use 
of  a  thing,  or  to  render  him  a  service  in  consideration  of  a 
payment  to  be  made  by  the  lessee.  The  lease  of  a  thing  is 
locatio  rei;  that  of  services,  loeatio  operarum;  and  he  who 
engaged  to  pay  the  price  was  the  conductor j  while  the  other 
party  was  known  as  the  locator.^ 

The  contract  had  three  requisites ;  a  definite  subject-matter, 
a  price  or  rent,  and  consent.  It  was  ordinarily  essential  that 
the  rent  should  be  paid  in  money ;  but  where  the  property  was 
productive,  as  for  instance  a  farm  or  flock  of  sheep,  the  lessor 
might  stipulate  for  a  share  of  the  fruits  or  increase.  Such  is 
the  ordinary  form  of  lease  at  the  present  day  in  northern  Italy, 
and  it  is  not  infrequent  in  the  United  States.  It  is  said  by 
Mommsen,  that  ''the  payment  must  necessarily  consist  in 
money;  in  consequence  of  which  the  produce  lease  among 
the  Romans  comes  under  the  conthigencies  occurring  in  prac- 
tical life,  though  not  falling  within  the  theory  of  jurispru- 

1  Institutes,  8.  23 ;  Boston  &  M.  R.  R.  Co.  v.  Bartlett,  3  Gush.  224. 

*  Maynz,  ii.  §  244. 

*  See  Boston  &  M.  R.  R.  Co.  v.  Bartlett,  8  Cush.  224. 

*  Institutes,  8.  28.  1. 

*  PoUiier,  Contrat  de  Louage,  Fartie  i.  ch.  i. 
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dence ; "  but  this  view  is  at  variance  with  that  taken  by  other 
commentators.^ 

When  one  engages  the  services  of  another  as  bailiff,  gar- 
dener, foreman,  or  book-keeper,  the  relation  of  master  and 
servant  arises,  and  the  contract  may  properly  be  called  a  loca- 
tio  operarumy  and  the  person  to  whom  the  service  is  rendered, 
the  conductor.  Whether  the  man  himself  is  hii'ed,  his  ox,  or 
his  services,  the  case  is  analogous  in  principle  and  comes  un- 
der the  same  general  head.  An  agreement  to  build  a  house, 
or  a  vessel,  or  do  any  other  specific  piece  of  work,  at  the  con- 
tractor's cost  and  charges,  and  look  to  the  price  for  compensa- 
tion, is  so  far  different  that  the  control  and  responsibility 
devolve  on  the  contractor,  who  proceeds  on  his  own  account, 
although  the  work  when  done  will  inure  to  the  benefit  of  the 
employer.  Such  is  the  familiar  case  of  an  agreement  to  erect 
a  building  on  the  land  of  another.  The  builder  stands  in  an 
independent  position,  and  may  insist  on  adhering  to  the  con- 
tract notwithstanding  any  orders  given  by  the  owner,  who 
cannot  refuse  to  allow  the  work  to  proceed  in  accordance 
with  the  terms  agreed  on,  without  rendering  himself  liable 
in  damages. 

Such  a  contract  is  not  therefore  a  letting  of  the  contractor's 
services  to  the  employer,  but  of  the  right  to  do  the  work  to 
the  contractor,  who  becomes  the  conductor,  while  the  con- 
tract is  called  locatio  operis  faciendi.^ 

The  distinction  between  this  form  of  letting  and  the  locatio 
operarum  is  attended  with  this  important  difference,  that  while 
one  who  hires  the  services  of  another  is  bound  to  see  to  the 
way  in  which  they  are  performed,  and  will  be  answerable  for 
injuries  resulting  from  his  negligence,  no  such  consequence 
follows  from  a  contract  for  the  performance  of  work,  because 
the  contractor  is  not  under  the  control  or  supervision  of  the 
person  for  whom  the  work  is  done. 

The  letting  of  land  or  chattels  imposed  a  personal  obliga- 
tion on  the  lessor,  without  conferring  a  right  of  property  on 

1  Mommsen,  ii.  432;  Maynz,  ii.  §  215. 

<  Sandara'  Justinian,  448;  Maynz,  ii.  §  218;  Pothier,  Contrat  de 
Loaage,  Partie  vii.  ch.  i. 
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the  lessee,  or  even  the  possessioy  in  the  technical  sense  in 
which  the  term  was  used  by  the  Roman  lawyers.  The  lessor 
continued  to  be  the  possessor,  not  only  as  regarded  third  per- 
sons, but  as  between  himself  and  the  lessee,  his  duty  being 
not  remprcBstare  licere  habere^  but  refrui  licerej  i.  e.  that  that 
lessee  should  enjoy,  and  not  that  he  should  possess.  It  fol- 
lowed that  although  the  sale  or  devise  of  the  property  to  a 
third  person,  who  was  a  stranger  to  the  contract,  did  not 
terminate  the  lease,  he  might  still  eject  the  tenant  without  be- 
ing answerable  in  damages,  and  the  tenant  was  thus  compelled 
to  seek  redress  through  an  action  against  the  lessor  for  a 
breach  of  the  implied  undertaking  for  quiet  enjoyment.^ 

Such  a  doctrine  was  the  natural  result  of  a  social  condition 
where  the  property  holders  were  alone  considered,  and  where 
the  poorer  class  had  little  voice  or  influence  in  the  promulgar 
tion  or  administration  of  the  laws.  In  like  manner,  during 
the  infancy  of  English  jurisprudence,  a  lease  was  a  mere  con- 
tract which  conferred  no  vested  right  on  the  tenant,  who  held 
the  land  at  the  will  of  the  lessor,  and  might  be  ejected  at  his 
pleasure.^  The  action  of  covenant  real  seems  to  have  been 
devised  as  a  remedy  for  this  evil,  and  as  the  judgment  was  in 
the  nature  of  a  decree  for  specific  performance,  gave  an  ef- 
fectual remedy  as  between  the  original  parties,  but  being  ex 
contractu  could  not  be  maintained  against  a  stranger,  or  even 
against  an  assignee  of  the  reversion,^  and  consequently  fell 
into  disuse  and  was  superseded  by  the  writ  of  ejectione  firmce^ 
which  though  originally  intended  to  afford  compensation  for 
the  loss  of  the  term,  finally  supplanted  the  real  actions  of  the 
earlier  law,  and  became  a  convenient  and  effectual  remedy  for 
the  vindication  of  the  right  to  land,  whether  arising  from  a 
grant  in  fee,  or  a  lease  for  a  term  of  years.  Tenancies  for 
years  were  thus  converted  from  a  precarious  occupancy  into 
an  assured  possession  of  the  soil,  which,  though  limited  in 
duration,  was  attended  with  the  same  safeguards  as  estates 
of  freehold. 

^  Sandara'  Jnstinian,  451 ;  Fothier,  Contrat  de  Looage,  Partie  11.  ch.  1 
§11;  Maynz,  ii.  §  217,  p.  245. 

>  2  Bl.  Com.  140, 142.  •  3  Bl.  Com.  156. 
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A  mandate  is,  agreeably  to  the  commentators  on  the  Roman 
law,  a  contract  by  which  one  person  agrees  to  act  for  another 
generally  in  the  administration  of  his  property  or  with  regard 
to  some  matter  which  the  latter  intrusts  to  his  care.^  It 
was  originally  a  trust  or  confidence  reposed  in  the  good  faith 
of  a  friend  or  relative,  that  might  be  violated  with  impunity, 
but  to  which  the  prsDtor  afterwards  gave  a  legal  sanction  by 
compelling  the  mandatary  to  render  a  strict  account  to  his 
principal,  and  the  latter  to  bear  or  reimburse  all  the  costs 
and  charges  incurred  by  the  mandatary .^  Like  some  other 
branches  of  the  civil  law,  it  affords  a  striking  proof  of  the 
high  sense  of  duty  which  regulated  many  of  the  relations  of 
life  at  Rome,  and  formed  the  ground-work  of  a  system  of 
jurisprudence,  which  is  alike  admirable  for  its  logical  preci- 
sion and  moral  tone. 

The  mandate  continued  to  be  so  far  a  trust  throughout  the 
whole  period  of  Roman  jurisprudence,  that  the  mandatary  was 
obliged  to  act  in  his  own  name,  and  that  the  legal  right  was 
in  him ;  and  it  was  by  slow  degrees,  and  not  without  much 
ingenious  manipulation,  that  the  mandaiM^  or  principal,  came 
to  be  regarded  as  the  real  party  to  the  contract,  and  was  en- 
abled to  enforce  it  through  an  ctctio  utUiSj  instituted  without 
the  intervention  of  the  mandatary.* 

The  mandate  was  thus  brought  nearer  to  the  agency  of 
modern  jurisprudence,  but  retained  some  distinctive  features, 
which,  though  modified  in  obedience  to  the  requirements  of  an 
advancing  civilization,  were  never  entirely  obliterated,  —  one, 
that  it  must  be  gratuitous ;  another,  that  the  undertakings  of 
the  mandatary  bound  him,  and  were  not  binding  on  tlie  prin- 
cipal. If  the  mandatary  acted  with  a  view  to  compensation, 
he  became  a  locator  operiSj  and  his  liability  was  tested  by 
different  rules.* 

The  second  feature  above  mentioned  resulted  from  the  in- 
flexible canon  of  the  Roman  law  that  contracts  are  only  oper- 

1  Maynz,  ii.  §  220;  Accarias,  ii.  No.  680. 
'  Sandars'  Jostinian,  45,  81. 

*  Sandara'  Juatinian,  458;  Maynz,  ii.  §  222;  Accarias,  ii.  No.  687. 

*  Pothier,  Traitd  des  Obligations,  Partie  i.  ch.  i.  §  1. 
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ative  as  between  the  parties,  and  can  neither  confer  rights 
nor  impose  obligations  on  third  persons.^  It  followed  that 
the  mandans  or  principal  could  neither  sue  nor  be  sued  on 
the  contracts  of  the  mandatary,  although  the  latter  was  bound 
to  enforce  them  for  his  benefit  and  might  look  to  him  for  in* 
demnity ;  but  the  impediment  was,  we  have  already  intimated, 
surmounted  by  subrogating  the  party  with  whom  the  contract 
was  made  to  the  action  of  the  mandatary  against  the  princi- 
pal, and  allowing  the  principal  to  proceed  directly  on  the 
contract.^ 

It  was  a  logical  consequence  of  the  above  principles  that 
the  contract  was  not  less  binding  on  the  mandatary  because 
made  after  his  authority  had  ceased  through  an  express 
revocation,  or  the  death  of  the  principal,  and  as  he  was  enti- 
tled to  an  indemnity  if  he  had  acted  without  notice  and  in 
good  faith,  the  creditor  might  be  substituted  in  his  place.^ 

Such  is  still  the  rule  of  the  civil  law  as  administered  in 
modem  Europe,  although  the  distinction  on  which  it  was 
founded  is  no  longer  recognized,  and  the  agent  not  only  acts 
for  but  represents  and  binds  the  principal.* 

On  the  other  hand,  agreeably  to  the  theory  of  representa- 
tion, as  applied  at  common  law,  the  obligation  is  the  princi- 
pal's and  not  the  agent's,  and  therefore  cannot  arise  from  a 
contract  made  after  his  death,  although  the  parties  are  igno- 
rant of  the  fact.®  Logical  as  this  rule  may  be,  it  may  obvi- 
ously lead  to  inequitable  results.  Some  of  the  American 
courts  accordingly  hold  that  the  agency  subsists,  as  regards 
third  persons  until  they  are  informed  that  it  has  ceased.^ 

Whatever  the  common-law  rule  may  be,  where  the  revoca- 
tion results  from  the  death  of  the  principal,  he  cannot  by 
revoking  the  agency  during  his  lifetime,  prejudice  persons 

1  Maynz,  ii.  §  222;  Sandars*  Justinian,  457. 

»  Sandara'  Justinian,  458;  Maynz,  ii.  §  222,  p.  261. 

"  Institutes,  3.  26.  10;  Accarias,  ii.  No.  638;  Gains,  c.  iii.  §  160. 

*  Delsol,  livre  III.  tit.  xiii.  ch.  i.  iv.  pp.  391,  404. 

*  Michigan  State  Bank  v.  Leavenworth,  2  Williams,  209;  1  Am.  Lead- 
ing Cases,  5  ed.  711. 

^  Ish  V.  Crane,  8  Ohio,  n.  s.  520,  13  Ohio,  574;  Cassiday  o.  McEenzie, 
4  W.  &  S.  282;  Dick  v.  Page,  17  Mo.  234. 
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who  act  in  the  belief  that  it  still  exists,  although  the  revoca- 
tion is  known  to  the  agent,  and  he  proceeds  in  fraud  of  the 
principal.^ 

The  rule  was  at  all  events  in  the  first  instance  the  reverse 
at  Rome,  because  the  mandatary  was  not  under  these  circum- 
stances entitled  to  an  indemnity  from  the  mandant,  and  the 
praetor  could  not  consistently  give  third  persons  a  greater 
right ;  and  it  is  not  clear  that  the  objection  was  ever  set  aside 
however  loudly  the  case  might  call  for  a  redress.^ 

While  a  mandate  to  buy  continued  in  force  until  the  man- 
datary had  notice  that  it  was  recalled,  an  offer  to  buy  might  be 
revoked  by  a  countermand  dispatched  before  the  offer  reached 
the 'Seller  or  was  accepted  by  him,  although  the  revocation 
did  not  arrive  until  the  seller  had  forwarded  the  goods ;  ^  the 
reason  being  that  in  the  latter  case,  the  minds  of  the  parties 
did  not  meet  and  there  was  no  sale,  while  tlie  contract  bound 
the  mandatary  in  the  former  and  through  him  the  principal. 
Mr.  Benjamin  regards  these  results  as  incongruous ;  ^  but  they 
seem  to  be  the  logical  consequences  of  a  system  when  repre- 
sentation was  unknown,  and  the  validity  of  contracts  depended 
on  consent,  and  not  on  what  one  party  did  or  promised  on  the 
faith  of  the  promise  given  by  the  other. 

The  mandate  like  the  Tnandpatio  was  ingeniously  used  for 
purposes  foreign  to  its  original  design,  and  a  direction  to  ad- 
vance money  or  give  credit  to  a  third  person  operated  as  a 
guaranty,  by  binding  the  mandant  to  indemnify  the  lender, 
although  the  authority  so  given  might  be  recalled  at  any  time 
before  it  was  acted  on.^  Such  an  adaptation  was  the  more 
requisite  because  a  guaranty  did  not  rank  as  a  consensual 
contract,  and  could  not  be  made  directly  as  to  non-existing 
liabilities  save  in  the  form  of  a  stipulation. 

The  mandate,  and  the  stringency  of  the  obligation  which  it 
imposed,  will  be  more  readily  understood  if  we  reflect  that 

^  1  Am.  Leading  Cases,  5  Am.  ed.  711. 
^  See  AccariaSy  ii.  No.  638. 
»  Pothier,  Contrat  de  Vente,  No.  32. 
^  Benjamin  on  Sales,  §§  72,  73. 
*^08te,  p.  350;  Accarias,  ii.  No.  638. 
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Borne  was  continually  at  war,  and  her  citizens  liable  to  be 
called  on  brief  notice  to  the  field  for  a  campaign  which  might 
last  for  months  or  years.  A  man  so  placed  would  naturally 
turn  to  some  friend  in  whom  he  could  confide,  and  request  him 
to  take  charge  of  his  patrimony  during  his  absence,  and  use 
the  care  and  diligence  which  he  would  exercise  if  present. 
The  confidence  thus  reposed  would  appear  sacred  in  the  eyes 
of  a  community  where  every  one  might,  in  the  course  of 
events,  feel  the  need  or  be  asked  to  assume  the  responsibil* 
ity.  To  neglect  it  would  be  culpable,  to  betray  it  infamous ; 
and  the  mandatary  might  be  held  to  a  stricter  account  than 
if  he  were  acting  for  a  reward.^  It  was  from  this  source  that 
the  English  Court  of  Chancery  derived  the  exalted  conception 
of  a  trust,  which  is  a  distinctive  feature  of  that  tribunal,  and 
serves  as  an  antidote  to  the  commercial  inmiorality  engendered 
by  the  strain  of  modem  civilization.  The  mandate,  like  the 
relation  between  patron  and  client,  and  the  laws  that  forbade 
a  jurisconsult  or  advocate  to  stipulate  for  or  accept  compen- 

1  Accarias,  11.  No.  634,  Bote  1.  The  sanctity  of  such  a  trust,  and  the 
disgrace  incident  to  a  failure  to  fulfil  it,  are  stated  in  Cicero's  oration  pro 
Roscio  Amerino,  in  terms  that  may  excite  our  admiration  for  a  people  who 
set  so  high  a  value  on  good  faith. 

*<  In  privatis  rebus  si  qui  rem  mandatam  non  modo  malitiosius  gessisset, 
sui  qusestus  aut  commodi  causa,  verum  etiam  negligent! us,  eum  majores 
summum  admisisse  dedecus  existimabant.  Itaque  mandati  constitutum 
est  judicium,  non  minus  turpe,  quam  furti;  credo  propterea  quod,  quibus 
in  rebus  ipsi  interease  non  possumus,  in  his,  operae  nostr®  vicaria,  fides 
amioorum  supponitur;  quam  qui  Isedit,  oppugnat  omnium  commune  pre- 
sidium, et,  quantum  in  ipso  est,  disturbat  vitSB  societatem.  Non  enim 
possumus  omnia  per  nos  agere:  alius  in  alia  est  re  magis  utilis.  Idciroo 
amicitiae  comparaatur,  ut  commune  commodum  mutuis  officiis  gubernetur. 

"  Ergo  idcirco  turpis  hsec  culpa  est,  quod  duas  res  sanctissimas  violat, 
amicitiam  et  fidem:  nam  neque  mandat  quisquam  fere,  nisi  amico;  neque 
credit,  nisi  ei,  quem  fidelem  putat  Perditissimi  est  igitur  hominis,  simul 
et  amicitiam  dissolvere,  et  fallere  eum,  qui  Ismus  non  esset,  nisi  credidis- 
set."    Cicero  pro  Roscio  Am.  zxzriii. 

This  passage,  with  another  in  the  same  oration  touching  the  relation  of 
counsel  and  client,  should  be  read  attentively  by  every  student  of  the  law 
as  containing  principles  that  should  be  kept  in  view  throughout  his  pro* 
fessional  and  private  life.    Fro  Boscio  Am.  zi. 
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satioik,  is  a  refutation  of  the  idea  that  the  Romans  were  not 
only  frugal  but  avaricious,  and  governed  in  all  their  dealings 
by  the  hope  of  gain.^ 

The  trust  of  the  English  is  analogous  to  the  mandate  of  the 
Boman  law  in  various  particulars,  and  among  others  because 
the  trustee,  like  the  mandatary,  is  not  only  bound  to  render 
his  services  gratuitously,  but  cannot  after  the  relation  is  once 
established  stipulate  for  compensation,  unless  the  circum- 
stances are  such  that  the  cestui  que  trust  is  free  to  choose,  and 
may  procure  some  competent  person  to  fill  the  place.^ 

The  contract  of  societasj  or  partnership,  was,  in  many  of  its 
principal  features,  the  same  at  Rome  as  it  is  now  in  Europe 
and  the  United  States,  and  from  the  nature  of  things  the  re- 
mark presumably  would  apply  to  China  and  every  other  coun- 
try wl^re  men  i^ee  to  cast  their  property  and  services  into 
a  common  fimd  with  a  view  to  profit ;  but  there  are,  as  might 
have  been  anticipated,  points  where  the  lines  of  thought  have 
diverged  during  the  lapse  of  years,  and  the  obligation  has  un- 
dergone a  corresponding  change.  A  partnership  might  be 
dissolved  under  the  Roman  law  at  the  will  of  any  member, 
contrary  to  the  general  rule  that  the  consent  of  all  the  par- 
ties is  essential  to  rescission  ;  and  such  is  also  the  law  at  the 
present  day  when  no  time  is  prescribed  for  the  duration  of 
the  contract.^ 

The  Romans  carried  the  principle  to  its  logical  conclusion 
by  holding  that  the  right  of  dissolution  was  not  precluded  by 
a  stipulation  that  the  partnership  should  continue  for  a  defi- 
nite period^  This  view  seems  with  proper  limitations  to  be 
altogether  sound,  because  a  trader  should  not  be  compelled  to 
leave  his  property  at  the  mercy  of  associates  whom  he  doubts, 
and  may  have  grounds  for  distrust  that  do  not  admit  of  legal 
proof. 

1  See  Maynz,  ii.  §  207;  Accarias,  ii.  No.  494,  note  1. 

*  Bobinson  v.  Pett,  3  P.  Wms.  249;  2  Leading  Gases  in  Equity,  4  Am. 
ad.  512,  53S;  AylifFe  v.  Murray,  2  Atk.  6S. 

*  Fletcher  v.  Reed,  181  Maw.  812. 

^  Institates,  8.  25.  4;  Accariae,  iL  No.  628,  note;  Amoa,  Hiat  and 
Prine.  of  the  CIyU  Law,  p.  241. 
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The  French  Code  (article  1869),  nevertheless,  provides  that 
the  dissolution  of  the  partnership  by  the  will  of  one  of  the 
associates  only  ^^  applies  to  partnerships  where  duration  is 
unlimited."  Some  of  the  English  and  American  authorities 
take  a  similar  view,^  while  others  incline  to  the  Roman  law ; 
and  Lord  Eldon  favors,  while  Kent  and  Story  controvert 
the  idea  that  the  right  of  withdrawal  can  be  restrained  by 
agreement.^ 

The  controversy  is  to  some  extent  one  of  terms.  All  the 
authorities  seemingly  agree  that  a  partner  may  be  liable  in 
damages  for  withdrawing  before  the  appointed  time  without 
sufficient  cause,^  and  that  the  assets  are,  notwithstanding  any 
such  renunciation,  affected  with  a  trust  for  the  payment  of 
debts  and  the  protection  of  the  remaining  partners  ;*  and  there 
are  perhaps  none  that  would  specifically  decree  the  retiring 
partner  to  render  his  time  or  services,  or  hold  him  bound  by 
subsequent  contracts  with  third  persons  whom  he  has  duly 
notified. 

The  characteristic  feature  of  the  relation  of  partnership,  as 
now  interpreted,  is  that  the  parties  not  only  agree,  but  are 
empowered  to  represent  each  other  in  all  that  concerns  the 
business  of  the  firm,  and  are  at  once  principals  and  agents, 
mandants  and  mandataries.  The  contracts  made  by  one  are 
consequently  binding  on  all,  notwithstanding  any  stipulation 
to  the  contrary  that  is  not  known  to  the  persons  with  whom 
they  deal,  and  may  not  only  be  prosecuted  against  them 
jointly,  but  enforced  by  an  execution  levied  for  the  whole 
amount  on  the  property  of  each.  The  rule  was  essentially 
different  at  Rome,  where  a  partner  was  not  bound  by  a  con- 
tract in  which  he  did  not  unite,  unless  he  had  given  a  mandate 
to  that  effect  or  reaped  the  profits,  and  was  even  then  not 
answerable  in  solido  for  the  whole,  but  only  for  his  share.^ 

1  Story  on  Partnership,  §  273. 

*  3  Kent's  Com.  64;  Marquaud  v,  New  York  Maniif.  Co.,  17  Johns. 
525;  Skinner  v,  Dayton,  19  Johns.  513. 

»  Reiter  ».  Morton,  96  Pa.  229;  Story,  Equity  Jurisprudence,  8,  668. 

*  Ambler  p.  Whipple,  20  Wallace,  546. 

*  Maynz,  ii.  §  227 ;  Accarias,  ii.  No.  627;  Sandars'  Justinian,  454. 
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This  doctrine  was  based  on  two  dogmas  of  the  civil  law 
that  are  hardly  consonant  with  reason :  one,  that  contracts 
are  not  obligatory  on  third  persons,  although  made  on  their 
behalf  and  authorized  by  them ;  the  other,  that  a  joint  prom- 
ise to  do  or  render  a  divisible  thing,  does  not  bind  the  par- 
ties severally  to  see  that  the  whole  is  performed.  These  still 
govern  the  contracts  of  partnership  on  the  continent  of 
Europe,  where  the  English  doctrine  that  a  dormant  partner 
18  personally  bound  by  and  answerable  for  the  obligations  of 
the  firm,  is  unknown;  and  indicates,  according  to  Premery 
that  et  penitua  toto  divisoa  orbe  Britannos  is  applicable  to  the 
English  law.^ 

Another  contract,  which,  though  binding  the  property 
rather  than  the  person,  depended  for  its  validity  on  consent, 
was  the  hypotheca,  or,  as  we  now  term  it,  mortgage.  Mort- 
gages were  originally  effected  at  Rome,  as  they  are  with  us, 
by  a  conveyance  of  the  thing  subject  to  a  trust  or  condition 
that  it  should  only  be  used  as  a  means  of  security  and  satis- 
faction. The  debtor  mancipated  the  property  to  the  creditor, 
who  engaged  to  make  restitution  when  paid.  A  contract 
which  left  the  title  in  the  debtor  while  conferring  a  qualified 
right  of  property  on  the  creditor,  was  finally  substituted  for 
mancipation,  and  took  effect  immediately  on  its  completion 
without  the  delivery  of  possession,  which  was  essential  in  the 
case  of  a  pledge  or  sale.  The  mortgagor  continued  to  be  the 
owner,  as  he  does  at  the  present  day,  but  the  mortgagee  also 
had  an  ownership  as  between  the  parties  and  against  all  the 
world ;  and  could  not  only  turn  the  land  or  goods  into  money 
for  the  payment  of  the  debt,  with  a  preference  over  intervening 
purchasers  or  incumbrances,  but  maintain  an  action  against 
any  one  by  whom  the  property  was  taken  or  detained.^ 

Contracts  of  mortgage  thus  had  the  effect,  which  was  denied 
to  contracts  of  sale,  of  conferring  a  right  of  property  without 
delivery,  contrary  to  the  English  rule  that  such  agreements, 
though  binding  the  parties,  are  not  valid  against  purchasers 
for  value  without  notice. 

^  Fremery,  fitndes  de  Droit  Commercial,  ch  vi.  p.  39. 
<  Accarias,  i.  Noe.  284,  285,  286;  PoBte,  p.  309. 
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The  conBensual  contracts  might  from  their  nature  be  in- 
yalidated  by  the  proof  of  any  fact  which  showed  that  thej 
could  not  be  enforced  consistently  with  good  faith.^  Such 
a  defence  might,  nevertheless,  as  the  law  originally  stood,  be 
precluded  by  a  charge  made  with  the  debtor's  consent,  or  his 
response  to  a  stipulation  which  imposed  an  absolute  obliga* 
tion  that  could  not  be  controyerted  on  the  ground  of  fraud  or 
failure  of  consideration.^  Such  an  estoppel,  like  the  conclu- 
sive effect  of  a  bond  or  covenant  at  common  law,  might  be 
beneficial,  as  tending  to  prevent  controversy  or  induce  caution 
in  entering  into  agreements,  but  at  the  same  time  rendered 
it  possible  to  set  toils  from  which  there  was  no  escape.  An 
action  for  purchase  money  was  honoB  fidei^  and  could  not  be 
enforced  by  a  vendor  who  was  chargeable  with  bad  faith ;  but 
he  might  by  inducing  the  purchaser  to  merge  the  original 
agreement  in  a  stipulation  or  contract  Uteris j  preclude  inquiry 
into  the  fraud.^  Cicero  relates  an  amusing  anecdote  of  a 
Boman  knight,  who,  having  been  tricked  into  buying  the 
Syracusan  villa  where  he  was  dining,  by  an  operatic  scene 
got  up  for  the  purpose  by  his  host,  caused  the  transaction  to 
be  entered  as  a  debt  in  his  book  and  that  of  the  vendor,  and 
found  himself  as  helpless  as  an  Englishman  who  gave  his 
bond  in  the  reign  of  Queen  Elizabeth  would  have  been  but  for 
the  Court  of  Chancery.* 

That  the  law  should  have  stood  on  this  baeds  for  centuries 
without  consequences  that  would  have  led  to  a  change,  may 
be  regarded  as  evidence  of  the  pristine  good  faith  of  the 
Romans,  and  it  was  not  until  the  relaxation  of  morals  in 
the  latter  years  of  the  republic,  that  Cicero's  colleague  in 
the  prsBtorship,  Aquilius,  devised  the  formula  de  dolo  as  a 
remedy  for  fraud  whether  it  occurred  in  a  consensual  or 
formal  contract.^ 

The  constitutiimy  or  promise  to  pay  an  existing  debt  — 
one's  own  or  another's  —  at  a  certain  day,  was  also  so  far  a 
consensual  contract  as  to  be  binding  solely  by  the  force  of 

1  Accarias,  ii.  No.  837.  «  Aocarias,  ii.  No.  681;  Poste,  p.  380. 

*  Accarias,  ii.  No.  887,  note  2.  ^  Cicero  de  Officiis,  ill.  14. 

*  Cicero  de  Officiis,  iii.  14;  Aocarias,  ii.  No.  887,  note  2. 
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the  agreement  without  regard  to  form,  although  it  was  not 
ordinarily  mutual,  and  did  not  preclude  the  creditor  from  en- 
forcing the  original  obligation.  It  afforded  a  ready  mode  of 
guaranteeing  antecedent  debts,  and  was  frequently  so  used 
at  Rome,  but  did  not  apply  to  future  obligations  or  credits 
that  had  not  been  already  given.^ 

The  Roman  law  did  not  recognize  or  enforce  contracts  de- 
pending solely  on  agreement,  save  exceptionally,  nor  until 
the  growth  of  wealth  and  population  rendered  the  change 
essential.  The  consensual  contracts  gradually  became  obliga- 
tory ;  but  outside  these  limits,  contracts  that  were  not  valid 
by  reason  of  the  facts  or  the  form,  were  nude  pacts,  and  would 
not  sustain  an  action. 

The  effect  was  to  leave  numerous  agreements  that  con- 
cerned life  and  business  beyond  the  pale  of  the  law,  and  de- 
pendent on  a  good  faith  that  might  be  wanting.  If  a  buyer 
and  seUer  agreed  on  the  thing  and  the  price,  the  sale  was 
complete ;  but  consent  alone  did  not  give  validity  to  a  con- 
tract of  exchange,  nor  to  a  promise  by  one  man  to  be  an- 
swerable for  such  goods  as  might  subsequently  be  sold  to 
another.' 

The  chasm  was  partially  bridged  by  the  aid  of  the  prae- 
torian legislation,  which  was  so  often  employed  to  supplement 
die  deficiencies  of  the  civil  law.  Although  a  contract  that 
did  not  fall  under  the  heads  that  have  been  enumerated  in 
this  chapter  was  invalid,  it  obviously  ought  not  to  be  used 
as  a  means  of  fraud,  and  if  either  party  lay  by  until  it  was  so 
far  performed  by  the  other  that  he  could  not  equitably  refuse 
to  do  his  share,  an  innominate  obligation  arose  and  might  be 
enforced  through  an  action  prceseriptis  verbis.^  The  doctrine 
was  among  the  last  fruits  of  the  formulary  system  which  did 
so  much  for  jurisprudence ;  *  and  the  pacts  which  admitted  of 
its  application  were  classified  as  follows  :  do  ut  des  ;  do  ut  fa- 
eias  ;  faeio  ut  des  ;  faeio  ut  fada%^  —  a  generalization  which 
may  be  simplified  by  saying  that  an  act  done  or  payment  made 

1  Institutes,  4.  6.  8,  0;  Accarias,  IL  Nos.  720,  721,  722. 

*  Maynz,  ii.  §  247,  p.  842;  Accarias,  ii.  Nos.  603,  654. 

*  Accarias,  ii.  Nos.  648,  649.  «  Accarias,  u.  Nos.  648,  650. 
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on  the  faith  of  a  promise,  may  give  rise  to  an  obligation,  thou^ 
the  promise  was  not  obligatory. 

The  innovation  was  made  hesitatingly  and  by  slow  degrees ; 
and  the  commentators  differ  as  to  the  extent  and  nature  of 
the  remedy.  One  who  parts  with  his  goods  or  money  in  reli- 
ance on  an  undertaking  which  is  not  performed,  is  obviously 
entitled  to  restitution ;  and  we  may  believe  that  this  was  the 
first  step,  and  that  the  prsetor  did  not  award  a  specific  per- 
formance or  compensation  in  damages  until  afterwards. 

Hugo  observes  that  innominate  contracts  are  not  mentioned 
by  Gains  or  in  the  Institutes,  and  after  stating  that  in  Biche- 
lon's  opinion  there  were  but  two  species  of  innominate  con- 
tracts,—  do  ut  de8  and  do  ut  fadaBj  —  cites  the  following 
extract  from  the  Digest:  Quod  ei  faciam  ut  des,  et  postea 
quam  feci  cessaa  dare,  nulla  erit  civilis  actio  et  ideo  de  dolo 
dabitur.  In  other  words,  as  in  the  analogous  instance  of  the 
development  of  the  action  of  assumpsit  from  the  action  on 
the  case,  a  remedy  was  found  for  a  breach  of  contract  by 
treating  it  as  a  tort.^ 

The  true  inference  seems  to  be  that  an  innominate  obliga- 
tion, like  the  debt  or  simple  contract  of  the  common  law, 
originally  arose  where  value  was  received  as  well  as  parted 
with ;  but  that  it  subsequently  came  to  be  considered  that 
one  who  changed  his  position  for  the  worse  on  the  faith  of 
a  promise  of  compensation,  ought  to  be  paid  although  the 
transaction  was  not  beneficial  to  the  promisor.  Thus,  if  two 
persons  agreed  that  a  slave  belonging  to  one  of  them  should 
be  freed  in  consideration  of  a  pecuniary  recompense,  the 
agreement  was  not  binding  on  either  side  ;  but  if  the  owner 
carried  it  into  effect  by  manumitting  the  slave,  he  might 
maintain  an  action  for  the  money .^ 

Although  performance  by  either  party  would  render  an 
innominate  contract  obligatory  on  the  other,  the  party  who 
did  the  act  might  choose  whether  he  would  compel  the  oppo- 
site party  to  fulfil  the  contract,  or  rescind  it  and  recover  back 

^  Accarias,  ii.  No.  649. 

>  Maynz,  ii.  §  243,  p.  235,  note  25;  Aocarias,  ii.  No.  652. 
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what  lie  had  paid  or  given.^  This  may  appear  inconsistent 
with  the  rule  that  both  parties  must  be  bound,  or  neither ;  but 
waB  a  natural  consequence  of  the  doctrine  that  the  obligation 
of  such  contracts  arises  from  what  is  done  under  them,  and 
not  from  the  agreement  itself. 

Obligations  having  a  lawful  source  other  than  agreement 
were  designated  by  the  Roman  jurists  as  quasi  ex  contractUy  as 
springing  neither  from  a  contract  nor  delict,  and  yet  making 
a  nearer  approach  to  the  former  character  than  the  latter.^ 

Such  an  obligation  might  arise  from  the  unauthorized  pay- 
ment of  another's  debt.'  For  as  such  a  payment  discharged 
the  debtor,  it  became  his  duty  to  reimburse  the  person  by 
whom  it  was  made,  unless  the  latter  acted  against  his  will  or 
with  an  intention  to  giye.^  A  like  consequence  followed  from 
acts  done  on  the  behalf  of  a  person  who  from  absence  could 
not  attend  to  his  own  affairs.^  It  was  immaterial  that  the  act 
was  done  without  his  knowledge  or  consent,  and  repudiated 
as  soon  as  he  was  informed,  because  to  the  extent  of  the 
benefit  which  it  conferred  he  was  bound  to  bear  the  burden.^ 

The  theory  of  the  English  law  is,  on  the  contrary,  that  a 
benefit  conferred  without  consent  is  so  far  from  imposing  an 
obligation,  that  it  will  not  serve  as  a  consideration  for  a 
subsequent  express  promise  unless  the  case  admits  of  ratifi- 
cation.*^ A  man  cannot  satisfy  my  debt,  much  less  render  me 
his  debtor,  by  an  unauthorized  payment;'  nor  will  the  ex- 
penditure of  money  on  my  land,  or  other  benefit  gratuitously 
conferred  impose  an  obligation.^     As  the  rule  was  stated 

1  Maynz,  ii.  §  2i3. 

«  Institutes,  3.  27. 1;  Accaiias,  ii.  No.  656. 

*  Institutes,  8.  29;  Accarias,  ii.  No.  690. 

*  Institutes,  3.  29;  Accarias,  ii.  No.  690.  *  Institutes,  3.  27.  1. 

*  Institutes,  3.  27.  1;  Accarias,  ii.  Nos.  656,  599. 

^  £astTrood  v.  Kenyon,  11  A.  &  E.  438;  Lampleigh  v.  Brathwait, 
Hobart,  105  h. ;  1  Sm.  L.  C.  8  Am.  ed.  269. 

*  1  Sm.  L.  C.  8  Am.  ed.  641,  644,  676;  Jones  v,  Broadhurst,  9  C.  B. 
173;  James  v.  Isaacs,  12  id.  791;  Sevens  v.  Wilkinson,  H.  &  N.  420; 
Kennedy  v.  Carpenter,  2  Wharton,  344. 

*  Eastwood  0.  Kenyon,  11  A.  &  £.  438;  Lampleigh  v.  Brathwait,  Ho- 
bvt,  lOob. 
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broadly  in  Eastwood  v.  Kenyon,  —  a  voluntary  courtesy  or 
past  benefit  conferred  without  a  request  is  neither  a  source  of 
obligation  nor  a  consideration  to  uphold  an  assumpsit. 

The  common  and  Roman  law  neyertheless  agree,  that  the 
delivery  of  a  chattel  under  a  mistaken  belief  that  it  is  due 
imposes  a  duty  of  restitution,^  which  may  be  enforced  by  an 
action  of  detinue,  or,  after  a  demand  has  been  refused,  of 
trover  and  conversion.  Assumpsit  will  not  lie  because  there 
is  no  contract,  and  redress  must  be  sought  by  other  means. 
When,  however,  such  a  payment  has  been  made  in  money, 
the  appropriate  remedy  is  assumpsit  for  money  had  and  re- 
ceived.* Trover  cannot  be  maintained  because  money  has  no 
earmark,  and  as  debt  might  have  been  defeated  by  the  defend- 
ant's waging  his  law,  the  law  feigned  a  promise  contrary  to 
the  fact,  in  order  to  prevent  a  failure  of  justice. 

The  marked  difference  between  the  modern  doctrine  of 
contracts,  and  that  which  prevailed  at  Rome,  is  the  power 
now  ascribed  to  written  instruments  of  merging  or  super- 
seding all  that  has  gone  before,  and  of  being  not  merely  the 
evidence,  but  the  source  of  obligations  that  cannot  be  contro- 
verted save  for  mistake  or  fraud.  The  Anglo-Norman  cove- 
nant was  and  is  binding  by  its  intrinsic  force,  and  the  deeds 
by  which  land  is  conveyed  or  leased,  and  men  bind  them- 
selves to  make,  to  build,  or  sell,  are  not  less  obligatory.  Such 
contracts  were  unknown  to  the  classic  age  of  Roman  juris- 
prudence, which  employed  writing  to  perpetuate  the  memory 
of  what  had  been  done  or  agreed  on  by  other  means.  The 
mancipatio  and  contract  verbis  were  customarily  recited  or 
set  forth  for  greater  security  in  writings  known  as  tabulcB  or 
cautiones;  but  these  documents,  like  the  deed  of  feoffment 
of  the  feudal  law,  were  simply  evidence  and  might  be  an- 
nulled on  proof  that  the  transfer  or  agreement  which  they 
professed  to  record  had  not  been  duly  made,^  The  contract 
Uteris  was  an  entry  in  the  creditor's  book  of  money  laid  out 

1  Institutes,  8.  14.  1;  27.  6;  Accarias,  ii.  No.  659. 

<  See  2  6m.  L.  C.  8  Am.  ed.  452. 

*  Maynz,  ii.  §  245,  p.  352;  Gaios,  o.  iii.  §  134. 
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or  adyanced  for  the  debtor,  which  estopped  the  latter,  and  can 
hardly  be  deemed  an  exception  to  the  rule. 

In  the  course  of  time  the  use  of  written  instruments  became 
habitual,  and  thej  gradually  displaced  the  verbal  and  custo- 
mary obligations  of  the  original  civil  law.  Writing  was  cus- 
tomarily employed  in  making  a  consensual  contract ;  and  it 
was  finally  enacted  that  if  either  party  to  a  sale  stipulated 
that  it  should  be  reduced  to  writing,  the  contract  should  not 
be  complete  until  the  provision  was  complied  with.^  A  due 
bill  or  written  promise  to  pay  was  substituted  for  the  ancient 
contract  Uteris^  and  Constantino  made  instruments  of  gift 
obligatory .2  The  stipulatio  was  still  purely  verbal ;  and  if  a 
memorandum  or  cautio  was  drawn  up,  reciting  that  the  par- 
ties came  together  and  exchanged  the  formal  question  and 
response,  it  might  be  falsified  by  proof  that  no  such  meeting 
took  place,  or  that  the  customary  forms  were  not  observed.* 
The  catUiOy  nevertheless,  afforded  a  presumption  that  the  tech- 
nical requirements  had  been  fulfilled ;  and  Justinian  finally 
enacted  that  to  invalidate  such  a  document  on  the  ground  of 
absence,  it  must  be  shown  conclusively  that  one  of  the  parties 
was  in  some  other  place  during  the  entire  day.*  The  point 
was  now  reached  at  which,  owing  to  the  growth  of  new  forms, 
men  seek  to  evade  rather  than  to  comply  with  the  old ;  and 
during  the  transitional  period  which  followed  the  overthrow 
of  Rome,  written  instruments  became  what  they  still  are, — 
the  source  of  obligations  as  well  as  the  proof  .^ 

I  may  add  that  the  contracts  Uteris  and  verbis  were  dis- 
tinctively Roman,  and  aliens  employed  written  instruments 
known  as  syngraphoe  and  chirographoe^  which,  as  their  names 
import,  were  of  Grecian  origin,  and  binding  not  merely  as  evi- 
dence but  directly.^  These,  when  the  Latin  race  decayed  and 
Roman  citizenship  ceased  to  exist  even  in  name,  came  with 
the  cautianeB  from  thfeir  convenience  and  certainty,  to  take 
the  place  of  the  traditional  contracts  of  the  civil  law,  and 

^  Institutes,  3.  23;  Amos,  Hist,  and  Prino.  of  the  Civil  Law,  p.  223. 

*  Sandars'  Justinian,  221.  >  Maynz,  ii.  §  245,  pp.  351,  352. 
^  Institutes,  3.  19.  12;  Accarias,  ii.  No.  409. 

*  Maynz,  ii.  §  245,  p.  352.         *  Gaius,  c.  iii.  §  184;  Poste,  pp.  331,  ^3. 
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gave  rise  to  the  forms  which  prevail  in  modem  Europe.  To 
this  source  we  may  refer  the  documents  which  in  England, 
among  the  Anglo-Saxons,  and  subsequently  to  the  Conquest, 
operated  in  some  instances  as  contracts  or  conveyances,  and 
were  in  others  memoranda  of  what  wbb  done  or  agreed  upon 
by  other  means.^ 

^  Essays  in  Anglo-Saxon  Law,  p.  231 ;  Spence,  £q.  Jarisd. 
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CHAPTER  VI. 

MODERN  APPUCATION  OF  THE  BOMAN  LAW. 

Law  the  Ezponent  of  Relations  which  vary  with  Time  and  Circumstances.— 
Lifluence  of  Justinian's  Legislation  on  Jurisprudence.  —  Title  did  not  pass  at 
Rome  by  Sale  without  Delivery.  —  Reason  as  given  by  Fremery.  —  May  pass 
in  England. ~ Rule  under  the  French  Code.— Joint  Contract  at  Common 
Law  for  Divisible  Performance  binds  each  party  for  the  Whole.  — Bound 
under  the  Civil  Law  only  for  their  respective  Shares.— Distinction  according 
to  Fremery  technical. 

The  law  is  the  exponent  of  relations  which  vary  in  every 
age  and  country.  Its  main  object  in  regulating  the  dealings 
of  individuals  should  be  to  give  effect  to  the  intention  of  the 
parties,  when  that  does  not  endanger  the  welfare  of  society ; 
and  as  the  wants  and  wishes  of  mankind  change  with  the  ad* 
vance  of  civilization,  and  the  introduction  of  new  forms  of  prop- 
erty and  government,  the  law  cannot  consistently  remain  the 
same.  This  has  been  urged  as  a  reproach  to  jurisprudence, 
but  is  really  a  proof  of  its  superiority  as  a  moral  science,  con- 
cerned not  with  the  unalterable  course  of  nature,  but  with  the 
will  and  conscience  of  an  intellectual  being,  who  can  control 
or  modify  the  course  of  events  or  adapt  himself  to  them. 

The  effect  of  contracts,  as  for  instance  when  the  right  of 
property  should  pass  by  a  sale,  and  whether  two  or  more  per- 
sons who  promise  to  pay  or  render  to  another  should  each  be 
answerable  for  the  whole,  or  only  for  an  aliquot  share,  should 
therefore  depend  not  on  rules  imposed  arbitrarily  by  the  leg- 
islator or  handed  down  traditionally  from  antiquity,  but  on 
the  object  which  the  parties  have  in  view,  and  the  means 
taken  for  its  attainment. 

Beneficial  as  was  the  influence  of  the  civil  law  in  reducing 
to  order  the  chaos  which  succeeded  the  downfall  of  the  Roman 
Empire,  and  giving  the  conquerors  a  standard  which,  if  not 
the  perfection  of  reason,  was  higher  than  any  which  they 
could  then  have  established  for  themselves,  it  yet  tended  to 
retard  the  progress  of  jurisprudence  by  setting  limits  which 
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few  were  bold  enough  to  transcend.  When  once  it  appeared 
that  the  case  was  covered  bj  the  Institutes  or  Digest,  or  that 
they  laid  down  a  principle  by  which  it  could  be  ruled,  further 
inquiry  was  deemed  superfluous.  I  refer  to  the  countries 
which  adopted  the  civil  as  their  common  law ;  but  even  where, 
as  in  northern  France,  the  customary  law  prevailed,  the  ques- 
tion was  not  as  to  the  merits  of  either  system,  or  whether 
doctrines  which  had  originated  a  thousand  years  back  were 
applicable  to  the  existing  state  of  things ;  but  did  the  custom 
preclude  the  application  of  a  rule  that  would  otherwise  be 
conclusive. 

The  fallacy  of  regulating  the  effect  of  agreements  made  in 
modern  times  by  rules  evolved  or  promulgated  in  a  society  so 
remote  in  time,  and  unlike  in  organization,  as  that  which  ex- 
isted at  Rome,  is  ably  shown  in  Fremery's  fitudes  de  Droit 
Commercial.^  Contracts  are,  as  he  points  out,  what  the 
agreement  of  the  parties  makes  them,  as  declared  in  terms 
or  deduced  from  the  usages  prevailing  at  the  time,  and  the 
effect  of  a  contract  of  sale  under  Augustus  or  the  Antonines 
might  differ  widely  from  that  which  it  had  when  the  Digest 
and  Institutes  were  promulgate^,  and  be  still  more  unlike  that 
ascribed  to  it  by  the  custom  of  trade  and  the  general  under- 
standing of  mankind  at  the  present  day. 

Why  a  sale  bound  the  parties  at  Rome,  and  not  the  title,  is, 
agreeably  to  the  same  author,  because  the  seller  undertook, 
as  the  contract  was  then  customarily  formulated,  prcsstare 
emptori  rem  licere  habere,  —  terms  less  wide  in  their  import 
than  rem  dare,  and  which  did  not,  agreeably  to  the  decisions  of 
the  jurisconsults,  import  an  obligation  to  confer  ownership. 
Justinian  inserted  these  decisions  in  the  Digest,  and  made 
them  law,  so  that,  deriving  their  authority  from  legislation, 
they  became  applicable  to  every  contract  of  sale,  however 
much  it  might  differ  in  language  or  circumstances  from  that 
to  which  they  originally  referred.  When,  therefore,  the  ven- 
dor uses  the  words  rem  dare^  instead  of  rem  habere  licere,  and 
the  question  arises  in  a  country  where  the  Digest  has  not  the 
force  of  positive  law,  it  can  no  longer  consistently  be  held 

»  Ch.  i.  p.  5. 
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that  he  is  not  bound  to  transfer  the  ownership.  And  when, 
instead  of  using  either  locution,  he  simply  says,  "  I  sell,"  and 
leaves  the  interpretation  to  usage,  what  conclusion  should  be 
reached,  if  all  who  employ  these  words  understand  them  as 
signifying  that  the  vendor  binds  himself  to  transfer  the 
ownership  ?^ 

This  exposition  renders  it  clear  that  the  effect  of  a  contract 
of  sale  in  transferring  the  right  of  property,  depends  not  on  a 
fixed  or  inherent  rule,  but  on  the  circumstances  and  the  words 
employed;  and  as  they  vary  the  interpretation  should  undergo 
a  corresponding  change. 

The  question  is,  therefore,  unless  considerations  of  policy 
intervene,  for  the  judge,  and  not  for  the  legislator ;  and  no  law 
cau  be  made  that  will  hold  good  in  every  age,  and  under  differ- 
ent social  conditions.  In  holding  that  title  would  not  pass  by 
a  sale  without  delivery  and  payment,  Gains  or  Papinian  pre- 
Bomably  did  not  mean  to  lay  down  a  rule  for  all  time,  and 
irrespective  of  design,  but  simply  that  such  was  the  operation 
of  the  contract  as  then  promulgated,  and  when  read  in  the 
Ught  of  the  customs  and  principles  by  which  the  transfer  of 
property  was  traditionally  regulated,  Justinian's  legislation 
was  an  adaptation  of  the  laws  and  usages  of  Rome  to  the  ex- 
isting state  of  things  at  Constantiuople,  by  men  who  did  not 
always  understand  the  true  bearing  of  the  decisions  wliich 
they  erected  into  rules,^  and  should  be  followed  so  far  only  as 
it  is  based  on  scientific  and  fundamental  principles.  If  the 
Institutes  are  still  applicable  to  the  relations  of  partners,  and 
of  bailor  and  bailee,  it  is  from  their  essential  truth,  and  not 
because  they  were  written  at  the  command  of  the  imperial 
codifier.  The  rule  that  a  partnership  may  be  dissolved  at  the 
will  of  any  member  when  no  period  is  fixed  for  its  duration, 
is  as  well  established  under  the  existing  commercial  law  as 
it  was  at  Rome  ;^  but  we  have  discarded  the  doctrine  that  the 
contracts  of  one  partner  do  not  bind  the  others  unless  author- 
ized by  them,  or  they  have  shared  the  benefit ;  because  the 

1  Fremery,  ch.  i.  p.  6;  Benjamin  on  Sales,  §  412. 

*  Fremery,  ch.  i.  pp.  4-8. 

•  InaUtutea,  8.  25.  4;  Accarias,  ii.  No.  628,  note  4. 
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latter  rule  is  technical,  and  not  founded  on  the  nature  of 
things. 

It  is,  as  Fremerj  maintains,  owing  to  a  neglect  of  these 
obvious  considerations  that  the  doctrine  that  the  right  of 
property  remains  in  the  seller,  however  clearly  he  manifests 
his  intention  that  it  shall  vest  forthwith  in  the  buyer,  until 
he  does  some  act  to  carry  the  purpose  into  effect,  has  been 
treated  by  commentators  and  some  scientific  writers  on  juris- 
prudence as  of  general  application,  and  one  which  not  merely 
is  independent  of  intention,  but  cannot  be  abrogated  by  a  leg- 
islative enactment  consistently  with  cardinal  principles.^ 

Such  a  conclusion  necessarily  rests  upon  one  of  two  postu- 
lates,— that  selling  does  not  indicate  an  intention  to  bind  the 
thing,  or  that  there  is  some  paramount  reason  why  the  law 
should  not  carry  such  a  purpose  into  effect.  The  former  as- 
sumption raises  a  question  of  fact  that  does  not  admit  of 
a  fixed  or  arbitrary  rule,  and  fails  when  the  contract  denotes 
an  opposite  design,  and  the  latter  depends  on  considerations 
of  policy  that  may  vary  with  circumstances,  and  which  each 
nation  must  determine  for  itself. 

Conceding  that  the  appropriate  fimction  of  a  contract  is  to 
bind  the  parties,  there  is  no  reason  why  they  should  not  by 
one  and  the  same  instrument  prescribe  what  is  to  be  done, 
and  carry  it  into  effect ;  or,  in  other  words,  so  formulate  the 
agreement  that  it  shall  operate  as  a  conveyance.^  The  mand- 
patio  was  such  an  instance,  when  it  no  longer  took  place  on 
the  land,  and  the  title  passed  by  the  symbolical  sale;'  and 
another  may  be  f oimd  in  the  English  "  bargain  and  sale."  So 
incorporeal  hereditaments  are  insusceptible  of  delivery,  and 
were  classified  by  the  common  law  as  lying  in  grant ;  that  is, 
transferable,  by  the  agreement  of  the  grantor  to  give  and  the 
grantee  to  receive,  signified  by  the  handing  over  of  the  deed. 
In  like  manner  the  civil-law  hypotheca,  though  depending 
merely  on  consent  unattended  with  a  transfer  of  possession, 
conferred  a  right  in  the  nature  of  property  on  the  creditor, 

^  Fremery,  ch.  i.  p.  4;  Benjamin  on  Sales,  §  412,  p.  887. 
'  See  Austin's  Jurisprudence,  i.  885-380. 
•  Acoarias,  1.  No.  222,  note  2. 
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by  entitiing  him  to  sell  the  goods  or  land  and  apply  the  pro- 
ceeds to  the  payment  of  the  debt,  to  the  exclusion  of  inter- 
Tening  incumbrancers  and  purchasers  who  were  strangers  to 
the  transaction,  and  could  not  be  bound  by  it  if  viewed  merely 
as  a  contract.^ 

If  the  contract  can  bind  the  property  in  the  case  of  an 
hypothecation,  it  may  be  equally  efifectual  in  that  of  a  sale ; 
and  the  question  whether  it  shall  so  operate  in  either  instance 
is  not  one  of  principle,  but  of  usage  or  legislation.  It  is  not 
therefore  surprising  that  while  the  Roman  rule  was  followed 
until  recently  oil  the  continent  of  Europe,  and,  as  it  would 
seem,  in  England  during  the  transitional  period  which  suc- 
ceeded the  Norman  Conquest,  the  English  courts  finally 
reached  the  conclusion,  that  since  the  parties  are  principally 
concerned  in  the  question  whether  title  shall  pass  on  the  com- 
pletion of  the  contract,  or  await  the  further  action  of  the  seller, 
they  may  regulate  it  as  they  think  proper  unless  the  conse- 
quences are  injurious  to  third  persons.  While  such  was  the 
result  as  to  chattels,  delivery  was  more  essential  in  the  case 
of  land  than  formerly  at  Rome,  and  an  estate  of  freehold  could 
not  be  transferred  without  a  formal  transfer  of  possession  by 
livery  of  seisin  on  the  premises  to  the  feofiFee,  or  some  one 
duly  authorized  as  his  agent.  The  first  step  towards  placing 
both  kinds  of  property  on  the  same  footing  was  taken  by  the 
Court  of  Chancery,  which  held  that  a  bargain  and  sale  of  land 
for  value,  or  a  covenant  to  stand  seised  in  consideration  ^of 
blood  or  marriage,  vested  the  beneficial  ownership  in  the 
grantee,  or  at  all  events  conferred  an  equitable  right  of  prop- 
erty which  the  Chancellor  would  enforce ;  and  when  the  Stat- 
ute of  Uses  was  passed  in  the  reign  of  Henry  VIII.,  this 
doctrine  acquired  the  force  of  law. 

It  was  not  requisite  that  the  premises  should  be  actually  or 
symbolically  handed  over  to  the  purchaser ;  he  became  con- 
structively possessed  as  well  as  entitled,  immediately  on  the 
completion  of  the  contract,  which,  but  for  the  nearly  contem- 
poraneous Statute  of  Enrolments,  need  not  have  been  written 

1  Aoearias,  i.  Nos.  284,  285,  286;  Poste,  p.  303;  ante. 
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or  under  seal.^  The  necessity  for  enrolment  was  obviated 
subsequently  through  a  lease  by  bargain  and  sale,  followed 
by  a,  release  of  the  reversion,  —  the  lease  conferring  an  estate 
for  years  which  the  release  enlarged  to  a*fee.  All  that  is 
requisite  for  the  transfer  of  the  title  to  land  in  England  and 
the  United  States,  consequently,  is  that  the  vendor  should  re- 
duce the  contract  to  writing,  and  authenticate  it  by  a  seal, 
and  the  right  of  property  will  then  vest  in  the  purchaser  at- 
tended constructively  with  possession.  True,  the  instrument 
'  must  be  delivered,  but  that  is  simply  as  a  proof  that  the  con- 
tract has  been  executed,  and  would  not  be  a  substitute  for  ac- 
tual delivery  if  that  were  requisite. 

On  turning  to  the  French  Code  we  find  the  following  pro- 
vision, article  1588.  ^^  It  [the  sale]  is  complete  as  between 
the  parties,  and  the  purchaser  becomes  the  owner  relatively  to 
the  seller  by  force  of  law,  as  soon  as  the  thing  and  the  price 
are  agreed  on,  although  the  thing  has  not  been  delivered  nor 
the  price  paid."  Nothing  is  here  said  about  intention,  and 
the  passage  of  the  title  would  seem  to  be  a  legal  consequence 
of  the  completion  of  the  contract.  If  such  be  the  true  inter- 
pretation, the  Code  transcends  the  rule  of  the  common  law, 
which  is,  that  as  the  object  of  a  sale  is  to  vest  the  right  of 
ownership  in  the  purchaser,  there  is  a  natural  presumption 
that  the  parties  intend  that  this  result  shall  ensue  forthwith ; 
which  ought  not  to  be  disregarded  unless  their  language  or 
the  circumstances  indicate  a  different  purpose,  which  is  a 
question  of  fact  and  must  be  submitted  as  such  to  the  jury. 
It  is  an  inherent  defect  of  codification  to  lay  down  rules  that 
do  not  afford  an  adequate  solution  of  problems,  which  though 
nominally  the  same,  may  yet  vary  with  the  circumstances  of 
each  particular  case. 

The  function  of  the  judge,  as  the  term  jurisdiction  indi- 
cates, is  to  declare  as  well  as  to  apply  the  law ;  and  not  only 
to  carry  recognized  principles  to  their  legitimate  results,  but 
to  solve  new  problems  analogically  where  there  is  no  fixed 

1  See  Chibborne'8  Case,  Dyer,  229;  Busher  v.  Thompson,  4  C.  B.  48, 
60;  2  Institutes,  671, 675;  Jones  v.  Morley,  1  Lord  Raymond,  287;  2  Sm. 
L.  C.  8  Am.  ed.  541. 
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rule.  The  process  may  be  likened  to  the  scientific  observar 
tion  of  natural  phenomena,  which  affords  data  for  the  verifica- 
tion of  what  has  already  been  ascertained,  or  for  the  discovery 
of  fresh  truths.  Such  were  the  means  employed  at  Rome,  and 
that  are  still  in  use  in  England  and  the  United  States ;  with* 
out  them  the  law  would  cease  to  be  a  living  science.  The 
duty  of  the  Legislature,  on  the  other  hand,  is  to  care  for  the 
safety  and  government  of  the  state,  and  the  good  order  and 
welfare  of  society,  by  forbidding  what  is  harmful  and  enjoin- 
ing what  policy  requires.  A  statute  regulating  the  interpre- 
tation and  effect  of  contracts  falling  under  a  particular  head, 
as,  for  instance,  the  contract  of  sale,  is,  unless  dictated  by 
considerations  of  public  policy,  prejudicial  or  superfluous; 
prejudicial  if  it  contravenes  the  intention  of  the  parties,  supers 
fluous  if  it  does  not,  because  the  courts  woidd  presumably 
arrive  at  the  same  result. 

Codification  is,  moreover,  liable  to  err  by  erecting  principles 
into  rules,  and  stating  specific  truths  as  if  they  were  um'versal. 
Had  the  French  code  provided  that  the  right  of  property 
should  pass  on  the  completion  of  a  contract  of  sale,  when 
such  is  the  design,  it  would  have  answered  a  useful  purpose 
by  removing  the  restraint  which  grew  out  of  Justinian's 
codification,  but  as  actually  worded,  it  substitutes  one  arbi- 
trary rule  for  another.  So  the  provision  of  the  same  code 
that  ambiguous  expressions  in  a  contract' of  sale  shall  be 
taken  most  strongly  against  the  vendor  is  entirely  just  as 
regards  an  offer  made  by  him  and  accepted  by  the  buyer,  but 
cannot  be  applied  when  the  offer  comes  from  the  purchaser, 
consistently  with  maxim  fortius  cowbra  proferentem,  which  it 
was  intended  to  enforce.^ 

How  difiicult  it  is  for  the  legislator  to  anticipate  the  de- 
cision of  the  judge,  and  prescribe  the  conclusion  to  be  drawn 
before  the  case  arises,  appears  from  the  statute  of  frauds, 
which  though  drafted  by  able  lawyers  for  a  beneficial  object, 
would  have  given  occasion  for  the  fraud  which  it  was  intended 
to  prevent,  bad  not  the  Chancellor  modified  its  operation  to 
an  extent  which  in  some  particulars  operated  as  a  repeal,  — 
1  Fremery,  ch.  i.  p.  7. 
8 


Digitized  by  VjOOQIC 


114  THE  LAW  OF  C0NTBA0T8. 

as  for  instance)  by  decreeing  that  suffering  the  vendee  to 
take  possession  may  supply  the  want  of  the  writing  which 
the  statute  required.  Such  a  course  of  decision  has  sometimes 
been  described  as  judicial  legislation^  but  is  really  the  exer- 
cise of  a  power  which  is  essential  to  the  administration  of 
justice,  and  cannot  legitimately  be  arrogated  by  the  other 
departments  of  the  government.  Legem  dicere  aild  legem 
faeere  are  so  diverse  that  the  legislature  can  never  properly 
adjudicate ;  but  there  are  occasions  where  the  judge,  in  order 
to  prevent  a  failure  of  justice,  may  be  obliged  not  only  to  sup- 
ply what  the  lawgiver  has  overlooked,  but  correct  what  ho 
has  enacted.  Such  was  the  prsetorian  jurisdiction  as  defined 
by  Ulpian,  and  a  like  power  is  exercised  by  the  English  and 
American  courts,  with  results  not  less  beneficial  than  those 
attained  at  Bome.^ 

Justinian  seems  to  have  hindered  the  development  of  juris- 
prudence in  another  particular,  by  erecting  a  local  custom 
into  a  rule  which,  though  founded  solely  on  authority  and 
tending  to  frustrate  intention,  is  generally  regarded  as  an 
integral  part  of  the  civil  law.  Agreeably  to  the  English  law, 
persons  who  enter  into  a  joint  engagement  are  as  much  bound 
for  its  entire  fulfilment  as  if  the  obligation  were  several.  The 
suit  and  judgment  should  regularly  be  joint,  although  this  is 
not  essential  in  the  absence  of  a  plea  in  abatement,  but  the 
goods  of  each  co-contractor  may  be  taken  in  execution  for 
the  whole  debt,  and  he  must  obtain  contribution  from  the 
others  as  best  he  may.  The  rule  of  the  civil  law  is  the  direct 
opposite,  —  that  an  agreement  by  two  or  more  persons  to  pay 
a  sum  of  money  or  do  any  other  act  which  is  not  indivisible 
in  its  nature,  shall  be  so  apportioned  or  distributed  among  the 
contractors  that  each  shall  bear  his  share,  and  cannot  be 
made  answerable  for  any  greater  amount.^ 

If  A  and  B  agree  to  pay  f  100,  A  is  liable  for  $50  and 
B  for  a  like  sum,  and  the  creditor  cannot  call  upon  either 
of  them  for  more.  In  other  words,  whether  the  instrument 
is  "  We  promise  to  pay  f  100,"  and  is  signed  by  both,  or  con- 

^  See  Aocarias,  i.  No.  20,  note  2. 

*  Maynz,  ii.  §§  186,  192;  Fremeiy,  oh.  iii.  p.  22. 
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tainB  two  several  promises  to  pay  $50  signed  by  each,  the 
legal  effect  will  be  the  same,  notwithstanding  the  manifest 
difference  in  the  terms.^  The  grounds  for  this  conclusion 
were,  according  to  Fremery,  technical,  and  deduced  from  the 
peculiar  nature  of  the  stipulation  as  it  existed  two  thousand 
years  since  at  Rome,  that  a  single  request  could  give  birth 
to  but  one  action,  however  numerous  the  parties  who  united 
in  the  reply,  and  that  the  court  should  consequently  in  pro- 
ceeding to  judgment,  charge  each  defendant  with  an  amount 
which  would  in  the  aggregate  make  up  the  whole.^  The  rule 
was  subsequently  extended  through  a  misconception  of  Tri- 
bonian  to  the  consensual  contracts  and  written  obligations 
for  the  payment  of  money,  and  accepted  generally  in  the 
middle  ages  by  the  doctors  of  the  civil  law  with  unquestion- 
ing faith  as  the  dictate  of  a  reason  that  could  not  err,  and 
finally  incorporated  with  the  French  Code,  which  declares* 
that  "  solidarity,"  or,  in  other  words,  the  obligation  of  each 
to  respond  for  all,  is  not  to  be  presumed ;  it  must  be  expressly 
stipulated. 

While  such  is  the  rule  as  regards  persons  who  are  not 
engaged  in  trade,  the  law  merchant  is,  and  has  been,  from 
the  middle  ages  down  to  our  own  time,  in  accordance  with 
the  English  law,  that  the  obligation  of  a  promise  is  identical 
whether  the  promisors  are  one  or  many,  and  renders  it  the 

^  After  remarking  that  the  custom  of  trade  is  the  reverse,  and  renders 
each  of  the  parties  answerable  for  the  fulfilment  of  the  whole,  Fremery 
obserres:  — 

*^  Pour  justifier  la  coutume  commerciale,  on  est  frapp^  d'une  raison  qui 
parait  bleu  decisive:  on  ne  pent  pas  admettre  que  deux  modes  d'obliga- 
tion  tout-k-fait  diff^rens  contiennent  la  mdme  intention  et  produisent  le 
mdme  resultat.  Or,  ce  mode  d'obligation :  *  Je  promets  de  payer  50  k 
F€lix,'  sign6  *  Paul ' ;  et  *  Je  promets  de  payer  50  k  F^lix,'  signe.  *  Louis ; » 
est  bien  different  de  celui-ci:  *  Nous  promettons  de  payer  100  k  F^lix,' 
sign^  *Paul';  sign^  *  Louis.'  En  analysant  rigoureusement  cette  der- 
ni^re  locution,  certes,  on  y  trouvera  que  Paul  promet,  et  que  Louis 
promet;  et  que  de  plus,  Pobjet  de  la  promesse  est  100.  Or,  ces  ^l^mens 
constituent  bien  Tobligation  solidaire  de  payer  100  k  F^lix.''  Fremeiy, 
ch.  iii.  p.  24. 

'  Fremery,  ch.  iii.  pp.  25,  27. 

*  Article,  120. 
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duty  of  each  of  them  to  do  or  render  that  to  which  all  agreed  J 
As  the  meaning  of  words  does  not  vary  because  the  parties 
are  engaged  in  trade,  both  propositions  cannot  be  true,  and 
there  can  be  little  doubt  that  if  the  doctrine  of  the  ciyil  law 
was  logical  at  Home,  as  applied  to  the  stipulation,  it  is  at 
variance  with  the  common  use  of  language  and  the  interpre- 
tation that  would  be  put. on  a  joint  undertaking  by  an  un- 
biased mind. 

^  Fremery,  ch.  iii.  p.  25. 
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CHAPTER  Vn. 

ASSUMPSIT. 

The  Anglo-Konnan  Law  of  Contracto.— Statute  of  Westmiiwter  n.  — Growth 
of  Actions  on  the  Case.  —  Origin  of  Aflsumptit  and  the  Doctrine  of  Con- 
dderation. 

Thb  civil  law,  as  it  was  ultimately  developed  and  is  now 
administered  on  the  continent  of  Europe,  agrees  with  the 
natural  law  in  deriving  the  obligation  of  a  contract  from  the 
union  of  two  minds  in  a  common  purpose  to  which  both  are 
mutuallj  bound,  or  which  one  of  them  is  entitled  to  insist  that 
the  other  shall  fulfil.  It  is  the  expectation  that  is  created  in 
the  breast  of  the  person  to  whom  the  promise  is  addressed 
that  renders  the  violation  of  the  agreement  wrongful.  If  I 
say  that  I  will  give  my  neighbor  a  horse  and  he  does  not  assent, 
I  am  free  to  act  as  I  please  in  the  matter ;  but  if  he  accepts 
I  am  morally,  and  agreeably  to  the  civil  law  legally  bound,  if 
the  contract  is  made  in  due  form.  In  the  earlier  ages  of  the 
republic,  while  Rome  was  yet  a  petty  town  contending  for 
existence  or  dominion  with  its  Etruscan  or  Samnite  neighbors, 
the  forms  requisite  to  the  obligation  of  an  agreement  were 
prescribed  by  usage,  and  varied  with  the  subject-matter.  If 
they  were  not  complied  with  the  contract  was  invalid,  and  it 
does  not  appear  that  the  rigor  of  the  rule  was  mitigated  by 
equitable  considerations.  As  the  Roman  dominion  extended 
in  an  ever-widening  circle  until  it  reached  from  the  Euphrates 
to  the  Northern  Ocean,  and  contracts  made  on  the  banks  of 
the  Nile  or  the  Seine  came  to  be  adjudicated  at  the  Tiber, 
technical  rules  were  necessarily  merged  in  the  conception  of 
general  principles,  and  it  would  have  been  difficult  for  the 
most  careless  or  indifferent  judge  not  to  perceive  that  the 
obligation  of  a  contract  has  a  sanction  which  is  independent 
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of  the  form.  The  one  is  but  the  evidence ;  the  other  depends 
on  principles  which  are  inherent  in  the  nature  of  things,  and 
cannot  be  disregarded  without  injustice. 

While  all  that  is  requisite  to  a  contract,  under  the  civil  law 
as  now  interpreted,  is  consent,  —  that  one  party  should  agree  to 
render  and  the  other  to  receive ;  the  requisites  at  common  law 
are  a  promise  and  a  consideration.  Consent  is  essential,  but  it 
is  given  or  implied  in  the  consideration,  and  unless  under  seal 
or  entered  of  record,  will  not  be  sufficient  in  any  other  form. 
What  constitutes  a  consideration  cannot  readily  be  defined ; 
but  it  may  be  said  in  general  to  be  some  act  or  undertaking 
stipulated  for  by  the  promisor  and  performed  or  entered  into 
by  the  promisee  on  the  faith  of  the  engagement  which  he  is 
seeking  to  enforce.  It  may  be  detrimental  to  the  plaintiff,  or 
beneficial  to  the  defendant,  but  it  must  move  from  the  plain- 
tiff. Although  the  rule  is  peculiar  to  the  common  law  it  will 
erelong  be  extended  by  the  growth  of  the  English  race  through 
the  larger  part  of  the  civilized  world,  and  should  be  attentively 
considered  by  every  one  who  desires  to  understand  our  system 
of  jurisprudence. 

The  distinction  may  be  illustrated  by  an  example.  Posting 
the  acceptance  of  an  offer  after  the  offerer  has  mailed  a  retrac- 
tion, does  not  agreeably  to  the  civil  law  complete  the  contract, 
because  one  party  dissents  before  the  other  agrees,  and  their 
minds  do  not  meet ;  but  is  obligatory  under  the  common  law, 
although  the  letter  never  reaches  its  destination,  as  varying 
the  position  of  the  offeree,  who  can  no  longer  dispose  of  the 
goods  or  land  to  a  third  person  without  the  risk  of  a  suit. 

According  to  Lord  Justice  Bramwell,  the  same  result  might 
follow  from  firing  a  cannon  or  hanging  out  a  flag,  if  stipulated 
for  by  the  offerer ;  but  this  is  more  questionable  because  such 
an  act  would  neither  be  beneficial  to  him  nor  detrimental  to 
the  person  to  whom  the  offer  is  addressed.^  So  a  promise  to 
pay  the  debt  of  a  third  person,  or  by  a  debtor  to  pay  what  he 
owes  before  or  after  it  falls  due,  was  known  at  Rome  as  a 
constitntuniy  and  became  obligatory  on  being  accepted  by  the 

1  Household  Insurance  Co.  v.  Grant,  L.  R.  4  Ex.  DIt.  216. 
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creditor,  whether  the  original  demand  was  or  was  not  extin*> 
guished,^  bat  is  invalid  under  the  English  law  in  the  absence 
of  an  agreement  for  forbearance  or  other  new  and  valuable 
consideration. 

The  doctrine  of  consideration  was  as  little  known  to  the 
earlier  English  as  to  the  civil  law,  and  can  no  more  be  found 
in  the  pages  of  Bracton  than  in  the  Institutes.     Both  systems 
afforded  a  remedy  when  the  performance  of  an  act  on  one  side 
gave  rise  to  a  definite  obligation  on  the  other  ;  but  if  this  was 
the  germ,  centuries  elapsed  before  the  fruit  matured.^    The 
Anglo-Saxons  followed  the  rule  which  is  common  to  most 
nations  in  the  earlier  stages  of  their  growth,  that  agreements 
whether  mutual  or  unilateral  are  not  binding  unless  clothed 
with  some  customary  or  legal  form,  or  so  far  carried  into  effect 
on  one  side  as  to  be  obligatory  on  the  other.     The  consen- 
sual contracts  of  the  civil  law  had  accordingly  as  little  force  in 
England  in  the  reign  of  Alfred,  or  as  late  as  the  middle  of  the 
thirteenth  century,  as  they  originally  possessed  at  Rome,  and 
it  was  essential  to  the  validity  of  a  sale  that  the  price  or  ear- 
nest money  should  be  paid,  the  thing  delivered,  or  that  the 
agreement  should  be  entered  into  before  the  persons  who  were 
appointed  in  each  burgh  or  hundred  to  serve  as  witnesses  of 
such  transactions.^     Documentary  proof  gradually  took  the 
place   of  testimony,  and  written  instruments   became,  not 
merely  evidence  but  a  conclusive  proof  of  the  existence  of 
the  agreements  which  they  set  forth,  or  rather  gave  them  the 
validity  which  consent  alone  did  not  confer.*     The  usage 
survived  the  Conquest,  and  was  adopted  by  the  Normans,  or 
coincided  with  that  which  they  brought  from  the  Continent, 
and  the  Anglo-Norman  resembled  the  civil  law  in  holding 
^at  a  promise  made  in  due  form  and  followed  by  assent 
constituted  an  obligation, —  the  difference  being  that  writing 

^  Institutes,  4.  6.  9;  iccarias,  ii.  Nos.  720-723. 

*  Essays  in  Anglo-Saxon  Law,  p.  180. 

*  Essays  in  Anglo-Saxon  Law,  pp.  187,  189,  216;  Giiterbook,  Braoton, 
pp.  138, 144;  Bracton,  i.  131  (f.  IS  b). 

*  Giiterbock,  Bracton,  pp.   189,  144;   Essays  in  Anglo-Saxon  Law, 
pp.  188, 231.  ' 
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took  the  place  of  the  fonnal  questions  and  response.^  A  writ- 
ten undertaking,  sealed  and  delivered  by  the  promisor,  and 
accepted  by  the  promisee,  was  not  only  valid  without  the  aid 
of  a  consideration,  but  had  the  force  which  belonged  in  the  first 
instance  to  the  stiptUatio  and  contract  Uteris  and  precluded 
question  or  dispute,  although  the  chancellor  subsequently,  as 
did  the  pr»tor,  allowed  a  defence  on  the  ground  of  fraud  or 
the  failure  of  the  cause  which  lay  at  the  foundation  of  the 
contract.^  Such  an  instrument  is  in  technical  language  a  cov- 
enant, and  has  the  same  force  now  aa  in  the  days  of  Edward  I. 
The  seal  and  writing  do  not  constitute  the  contract,  although 
they  operate  as  an  estoppel  and  preclude  the  obligor  from 
denying  that  it  was  made.^  An  unsealed  promise  or  agree- 
ment was  not  valid ;  a  custom  having  the  force  of  law  made  it 
essential  that  the  contract  should  be  in  writing  and  authen- 
ticated in  the  manner  in  common  use  at  the  time,  that  is,  with 
a  seal ;  or,  as  the  rule  was  stated  by  Bracton  in  a  maxim  bor- 
rowed from  the  civil  law, — ex  nvda  promUsume  nan  oritur 
inetio.^ 

Whence  the  usage  came  we  are  not  definitely  informed,  but 
it  seems  to  have  sprung  from  the  written  instruments  which 
were  long  employed  at  Rome  to  perpetuate  the  memory  of  the 
formal  question  and  response,  through  which  alone  save  ex- 
ceptionally a  promise  could  be  obligatory,  and  subsequently  as 
evidence  of  executed  sales  or  gifts.  Such  documents  known 
as  cautiones  syngraphce  and  chirographa  were  in  constant  use 
during  the  decline  of  the  Roman  empire,  and  after  it  fell 
supplanted  the  sUpvlatio  and  contract  Uteris  of  an  earlier 
period.* 

1  Guterbock,  Bracton,  p.  180;  Bracton,  ii.  Ill  (f.  99  b),  117  (f.  100), 
119  (f.  100  b). 

*  Giitorbook,  Bracton,  pp.  139,  144;  Sharington  v.  Strotton,  Flow. 
298. 

*  See  Sharington  v.  Strotton,  Flow.  298;  Bracton,  ii.  117  (f.  100), 
119  (f .  100  b). 

«  Bracton,  i.  129  (f.  10),  298  (f.  38);  Guterbook,  Bracton,  p.  139; 
Watton  V.  Brinth,  2  Henry  IV.  3,  pi.  9. 

*  Maynz,ii.  §§  245,  248;  Giiterbock,  Bracton,  p.  189;  Sandars'  Justi- 
nian, 439. 
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This  explanation  is  the  more  probable,  because  a  written 
promise  for  the  payment  of  money  had,  under  the  legislation 
of  Justinian,  the  conclusive  effect  of  the  Anglo-Norman 
covenant,  unless  set  aside  within  two  years  on  proof  that  it 
had  been  procured  fraudulently  and  that  the  debt  was  not 
due.^  The  seal  was  of  later  growth,  and  was  substituted  in 
an  illiterate  age  for  the  signature  which  few  knew  how  to 
write.* 

Such  was  the  rule  with  regard  to  unsealed  or  parol  agree- 
ments, so  long  as  they  remained  executory  and  nothing  was 
done  on  either  side  that  rendered  them  binding  on  the  other. 
Bracton,  who  wrote  in  the  reign  of  Henry  III.,  follows  the 
Institutes  and  throws  little  light  on  contracts  as  regulated  by 
the  English  law ;  but  he  is  careful  to  note  that  a  sale  was  not 
valid  unless  the  property  was  delivered  by  the  seller,  the  pur- 
chase-money paid,  or  earnest  given  by  the  buyer,  or  the  con- 
tract reduced  to  writing.  If  all  these  requisites  were  want- 
ing, the  parties  might  recede  at  pleasure,  although  they  had 
agreed  on  the  thing  and  the  price,  and  would  have  been 
bound  agreeably  to  Ihe  Roman  law.*  When,  however,  a  con- 
tract to  do  or  render  was  so  far  performed  as  to  confer  a  right 
to  a  sum  certain,  which  the  debtor  refused  to  pay,  or  pass  the 
title  to  a  chattel  which  was  withheld  by  the  vendor,  redress 

1  Institntes,  3.  1. 

*  Among  the  Anglo-Saxons  the  grrantor  signed  the  covenant  or  instni- 
ment,  or  if  unable  to  write,  signified  his  assent  by  setting  a  mark  or 
cross  to  a  signature  written  by  another  hand,  and  seals  did  not  come  into 
general  use  until  after  the  Norman  Conquest.  2  Blackstone,  Com.  805; 
Holmes  on  the  Common  Law,  p.  272.  There  seems  to  have  been  an 
undefined  period  daring  which  either  method  of  authentication  might 
suffioe,  and  a  writing  under  the  hand  of  the  grantor  would  presumably 
have  been  eridence  of  the  delivery  which  was  the  only  mode  of  conveying 
chattels,  and  not  less  necessary  in  the  case  of  land  when  there  was  no 
particular  estate  outstanding  and  it  did  not  technically  lie  in  grant.  See 
Bracton.  If  such  an  instrument  was  admissible  to  prove  livery  of  seisin, 
or  whether  the  delivery  of  a  chattel  was  by  way  of  sale  or  bailment,  it 
could  not  under  the  Anglo-Norman  law  operate  as  a  contract  or  impose 
an  executory  obligation. 

•  Bracton,  i.  488  (f.  61  b.),  London,  1878;  GUterbock,  Bracton,  pp.  189, 
145. 
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might  be  had  in  detinue  in  the  latter  case,  or  through  an 
action  of  debt  in  the  former.  These  remedies  were  neverthe- 
less inapplicable  in  many  instances,  and  subject  to  a  serious 
drawback  in  all.  It  was  essential  to  a  recovery  in  debt  that 
the  contract  should  not  only  be  executed  by  the  passage  of 
the  consideration,  but  that  it  should  have  moved  to  the  de- 
fendant ;  or,  as  the  principle  was  sometimes  stated,  that  he 
should  have  received  a  quid  pro  qtio.^  Redress  could  not, 
therefore,  be  had  for  the  breach  of  an  executory  agreement, 
nor  where  the  plaintiff  had  sold  goods  or  rendered  services  to 
a  third  person  on  the  faith  of  the  defendant's  promise  that  he 
should  be  paid.^  A  carpenter  who  built  a  house  might  recover 
the  stipulated  price  in  debt,  but  the  employer  could  not  main- 
tain that  or  any  other  form  of  action  for  the  builder's  failure 
to  perform  the  contract,  unless  it  was  under  seal.^ 

So  a  contractor  who  had  entered  into  an  oral  agreement 
for  the  performance  of  work,  was  remediless  for  a  refusal 
to  allow  him  to  proceed,  although  he  had  provided  the  mate- 
rials and  kept  himself  disengaged  in  order  that  he  might  ful- 
fil the  agreement.  Moreover,  if  A  sold  goods  to  B,  and  C 
promised  to  pay  for  them  if  B  did  not,  or  entered  into  a  col- 
lateral engagement  of  any  other  kind,  no  debt  arose  as  between 
A  and  C,  and  there  was  no  writ  in  the  register  through  which 
A  could  enforce  the  promise  or  obtain  compensation  for  the 
breach.* 

This  was  not  all.  The  action  of  debt  on  simple  contract 
was  not  only  confined  within  these  limits,  but  was  subject  to 
a  condition  which  left  the  plaintiff  at  the  mercy  of  the  de- 
fendant, and  might  be  so  used  as  to  frustrate  a  just  demand.^ 
Even  when  there  was  a  definite  pecuniary  obligation  substan- 
tiated by  proof,  the  defendant  might  discharge  himself  by 
waging  his  law,  that  is,  by  swearing  that  he  had  paid  it,  and 

1  See  the  cases  in  the  Dotes  to  Hunt  o.  Bate,  YaiUant's  Dyer,  272. 

*  Gilbert  on  the  Action  of  Debt,  p.  865. 

*  Watton  V.  Brinth,  2  Henry  IV.  8,  pi.  9;  11  Henry  IV.  83,  pi.  60. 

^  Gilbert  on  the  Action  of  Debt,  p.  864;  Reeves,  Hist,  of  the  £ng. 
Law,  iii.  404;  Jordan's  Case,  27  Henry  VIII.  24. 

*  Gilbert  on  the  Action  of  Debt,  p.  864. 
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bringing  eleven  persons  to  accredit  his  oath  and  swear  that 
they  believed  that  which  he  said  was  true.^ 

Such  was  the  law  of  England  with  regard  to  parol  contracts 
during  the  thirteenth  century.  A  new  remedy,  however,  came 
into  being,  which,  though  framed  in  tort  might  yet  be  used  as 
a  means  of  redress  when  the  wrong  consisted  not  in  a  refusal 
to  perform  the  contract,  but  in  proceeding  under  it  and  doing 
the  work  amiss.  The  appropriate  form  of  action  for  a  forcible 
invasion  of  another's  rights  was  trespass  vi  et  annisj  and  relief 
obviously  could  not  be  obtained  by  such  means  where  the 
plaintiff  had  sanctioned  the  act  for  which  he  sued.  One  who 
lamed  a  horse  by  pricking  his  foot  was  prima  facie  a  tres- 
passer, and  might  be  made  answerable  on  due  allegation  and 
proof ;  but  it  was  a  sufficient  answer  to  such  a  complaint,  that 
the  defendant  was  shoeing  the  horse  at  the  plaintiff's  request 
and  drove  the  nail  while  so  engaged. 

Such  a  plea  was  not  a  justification  on  general  principles, 
because  it  implied  that  the  injury  was  occasioned  by  a  want 
of  care  or  skill ;  but  it  was  a  good  technical  defence,  because 
it  negatived  the  existence  of  force,  which  was  an  essential  in- 
gredient in  the  right  to  sue.  Recourse  was  therefore  had  to  the 
Statute  of  Westminster  II.  c.  24,  which  provided  in  effect  that 
where  there  was  a  wrong  which,  though  analogous,  did  not 
fall  within  the  scope  of  the  writs  in  common  use,  the  clerks 
in  Chancery  might  frame  a  like  writ  in  c<m9imili  casu^ 
adapted  to  the  circumstances.  Such  was  the  origin  of  the 
action  on  the  case,  which  proved  a  plant  of  rapid  growth  and 
not  only  afforded  a  remedy  for  the  injurious  application  of 
force  in  pursuance  of  a  request  that  would  have  been  a  de- 
fence had  the  work  been  properly  done,  but  for  numerous 
other  wrongs  for  which  there  was  no  remedy,  —  or  none  that 
afforded  adequate  relief. 

It  was  accordingly  determined  as  far  back  as  the  reign  of 
Edward  III.,  though  not  without  some  misgivings,  that  if  a 
man  entered  on  the  performance  of  a  promise  without  conform- 
ing to  its  terms,  or  using  due  care  and  skill,  and  thereby  in- 
jured another's  house  or  chattel  damages  might  be  recovered 
^  Gilbert  on  the  Action  of  Debt,  p.  863. 
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in  trespass  on  the  case,  and  the  defendant  could  neither  allege 
that  the  contract  was  parol  and  invalid,  nor  rely  on  it  as  a 
justification,  because  he  had  not  followed  the  authority  which 
it  gave,  and  the  suit  was  not  ex  cotUractUj  but  in  tort.^ 

The  new  action  of  trespass  differed  in  two  material  particu- 
lars from  the  old.  The  wrongful  act  was  not  averred  to  have 
been  done  vi  et  armisj  and  it  was  averred,  or  appeared  by  a 
necessary  inference,  to  have  been  done  in  such  wise  as  to  in- 
flict an  injury  which  ought  to  be  redressed.  The  misfeasance 
might  have  occurred  in  the  execution  of  a  promise  or  it  might 
not,  and  the  promise,  if  set  forth,  was  material  chiefly  as  show- 
ing why  the  plaintiff  did  not  proceed  in  trespass  vi  et  armisj 
or  as  throwing  light  on  the  extent  and  nature  of  the  obliga- 
tion arising  from  the  transaction  as  a  whole.  Whether  the 
smith,  in  the  case  already  put,  gave  his  services  gratuitously 
or  was  paid,  and  whether  the  agreement,  if  such  existed,  was 
by  parol  or  under  seal,  he  could  not  rely  on  the  authority 
which  it  conferred  as  an  excuse  for  inflicting  an  injury  that 
might  have  been  avoided  by  proper  care. 

The  principle  was  obviously  susceptible  of  an  extended  ap- 
plication to  wrongs  that  lay  on  the  border  line  between  tort 
and  contract.  One  who  put  a  horse  on  board  an  overladen 
ferryboat,  and  thus  caused  his  death,  could  not  be  held  in  tres- 
pass de  bonis  asportatis  if  the  animal  had  been  delivered  to  him 
for  transportation,  but  might  well  be  liable  in  trespass  on  the 
case,  not  because  he  had  broken  an  express  or  implied  agree- 
ment to  carry  the  horse  safely  across  the  stream,  but  because 
the  bailment  did  not  excuse  the  negligence,  although  it  would 
have  been  a  good  answer  to  an  allegation  that  the  injury  had 
been  inflicted  forcibly.*  So  where  a  horse  died  of  malpractice, 
the  farrier  would  have  been  answerable  in  trespass  had  he 
treated  the  animal  without  the  owner's  leave,  but  inasmuch  as 
he  had  been  employed  to  cure  the  disease,  and  the  gravamen 
was  negligence,  the  remedy  lay  in  case.^  In  the  case  last  cited 
as  in  that  of  the  ferryman,  the  writ  alleged  an  undertaking  on 
the  defendant's  part,  and  the  objection  that  the  action  should 

1  46  Edward  HI.  19,  pi.  19.  •  22  Assizes,  94,  pL  41. 

•  43  Edward  m.  88,  pi.  88. 


Digitized  by  VjOOQIC 


ASSUMPSIT.  125 

be  covenant  was  met  by  the  reply  that  covenant  could  not  be 
maintained  without  a  deed,  and  that  the  suit  was  for  negli- 
gence, and  not  for  a  breach  of  contract. 

These  decisions  were  among  the  first  of  a  long  train  of 
cases  which  led  by  slow  degrees  to  the  transformation  of  case 
into  assumpsit ;  but  they  were,  nevertheless,  as  generally  hap- 
pens in  such  beginnings,  made  without  any  distinct  percep- 
tion of  their  drift,  or  the  end  to  which  they  woidd  ultimately 
conduce,  and  the  ground  taken  was,  not  that  the  defendant  was 
bound  in  the  first  instance  or  ex  contractu^  but  that  he  had 
chosen  to  act,  and  was  consequently  answerable  for  doing  that 
negligently,  which,  if  done,  should  have  been  performed  with 
due  care. 

The  question  was  curiously  considered  in  46  Edward  III. 
19,  pL  19,  which  was  trespass  against  a  smith  for  laming  a 
horse.  The  writ  alleged  that  the  defendant  had  driven  a  nail 
into  the  horse's  foot  in  such  a  place  that  the  plaintiff  had  lost 
the  use  of  his  horse  for  a  long  time.  Percy  objected  for  the 
defence  that  the  plaintiff  had  brought  trespass  and  did  not 
allege  force  and  arms*  Finchden  replied  that  the  writ  was  in 
case,  and  good.  Percy  then  said  the  writ  should  be  either  vi 
et  armis  or  Tnaliciose  fixity  and  it  is  neither ;  and  as  it  does  not 
allege  that  he  gave  us  the  horse  to  shoe,  the  presumption  is 
that  if  any  trespass  was  done  it  was  against  the  peace.  The 
objection  was  overruled  and  the  defendant  took  issue  on  the 
facts. 

In  this  instance  the  pleader  did  not  aver  malice,  negligence, 
or  contract,  and  relied  on  the  single  ground  that  as  the  defend- 
ant's conduct  was  injurious  and  a  cause  of  loss  he  was  liable 
in  damages,  unless  he  had  a  defence  or  justification:  and  this 
view  was  sustained  by  the  court. 

It  is,  nevertheless,  obvious  that  the  failure  to  set  forth  how 
(he  defendant  obtained  possession  of  the  horse,  and  that  he  acted 
with  the  plaintiff's  consent,  gave  color  to  the  argument  that 
for  all  that  appeared  the  injury  was  forcible,  and  the  action 
should  have  been  trespass  vi  et  armis.  The  right  to  compen- 
sation for  an  act  done  at  the  plaintiff's  request,  but  in  a  way 
to  be  prejudicial,  depends  moreover  on  whether  the  defendant 
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is  responsible  for  his  want  of  skill.  It  must  always  be  an 
answer  to  an  accusation  of  negligence,  that  the  party  charged 
did  as  well  as  he  knew  how,  unless  it  was  his  duty  to  have 
been  better  informed.* 

To  warrant  a  recovery  for  malpractice  it  must  consequently 
appear  not  only  that  the  defendant's  treatment  of  the  case 
was  unscientific  and  injurious,  but  that  he  held  himself  out 
as  a  physician,  or  induced  the  plaintiff  to  employ  him  by  an 
assurance  that  he  possessed  the  requisite  skill  and  would 
take  proper  measures  to  effect  a  cure.  So  a  man  who,  when 
asked  to  shoe  a  traveller's  horse,  declares  that  it  is  not  his 
trade  but  that  he  will  do  his  best,  is  not  answerable  for  any 
injury  that  may  ensue  without  proof  that  it  was  due  to  negli- 
gence as  distinguished  from  the  ignorance  which  he  avows. 
In  Shiells  v.  Blackburne,^  a  mandatary  was  held  excusable  on 
this  ground  for  an  erroneous  entry  at  the  Custom  House  which 
led  to  the  seizure  of  the  goods,  although  a  man  who  was  con- 
versant with  such  business  as  a  clerk  or  broker,  would  have 
been  answerable  for  the  loss.  In  Dartnall  v,  Howard,^  the 
allegation  was  that  in  consideration  the  plaintiff  would  employ 
the  defendants  to  lay  out  £1400  in  purchasing  an  annuity,  the 
defendants  promised  to  perform  their  duty  in  that  regard, 
which  they  did  not  do,  but  on  the  contrary  invested  tlie  money 
on  the  personal  security  of  an  insolvent ;  and  the  judgment 
was  arrested  after  verdict  because  the  only  duty  arising  from 
such  an  employment  is  to  act  faithfully  and  honestly,  and  not 
to  be  guilty  of  any  gross  or  culpable  neglect. 

In  determining  whether  case  will  lie  for  an  act  done  at  the 
plaintiff's  request,  regard  should  therefore  be  had  to  what  is 
said,  as  well  as  to  what  is  done.  The  contemporaneous  decla- 
rations  may  enlarge  or  may  lessen  the  responsibility  of  a 
bailee  or  agent,  and  while  proof  that  the  service  was  rendered 
gratuitously  will  not  excuse  negligence,  evidence  that  the  de- 
fendant was  hired  may  conduce  to  show  that  he  represented 
himself  as  competent  and  cannot  plead  want  of  skill  as  a 
defence. 

^  48  Edward  UI.  88,  pi.  88;  48  Edward  III.  6,  pi.  11. 
«  1  H.  Bl.  158.  •  4  B.  &  C.  345. 
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Agreeably  to  the  civil  law,  a  bailee  or  depositary  without 
reward,  is  not  answerable  save  for  such  misconduct  or  gross 
neglect  as  implies  a  culpable  indifference  to  the  safety  of  the 
property  committed  to  his  care,  and  such  would  also  appear 
to  be  the  English  rule;  but  an  undertaking  on  his  part  to 
keep  the  goods  safely,  or  that  he  will  make  good  any  loss  that 
may  occur,  varies  the  case  under  both  systems  by  imposing 
the  duty  of  exact  diligence  incident  to  a  mandate.^  This  is 
not  on  the  ground  of  contract ;  for  if  it  were,  the  defendant 
would  be  bound  to  fulfil  the  promise  at  all  events,  and  could 
not  rely  on  an  inevitable  accident,  or  the  tortious  act  of  a 
third  person  as  an  excuse ;  but  depends  on  the  trust  arising 
from  the  delivery  of  the  goods  in  reliance  on  his  word.  In 
Coggs  V.  Bernard,^  the  undertaking  was  to  take  certain  casks 
of  brandy  safely  and  securely  out  of  a  certain  cellar,  and  lay 
them  down  safely  and  securely  elsewhere ;  and  yet,  as  Lord 
Holt  observed,  if  a  drunken  man  had  come  by  while  the 
cart  was  passing  through  the  streets,  and  pierced  the  casks, 
the  plaintiff  would  not  have  been  entitled  to  a  verdict,  because 
the  defendant  was  to  have  nothing  for  his  pains.  One  who 
seeks  to  recover  against  a  mandatary  or  bailee  on  the  ground  of 
negligence,  must  consequently  describe  the  entire  transaction 
with  sufficient  clearness  to  show  the  relation  between  himself 
and  the  defendant,  and  the  nature  of  the  duty  which  it  was  in- 
cumbent on  the  latter  to  fulfil ;  ^  and  if  the  case  depends  in  any 
material  particular  on  a  promise,  it  must  be  set  forth  in  the 
declaration, — not  because  it  is  obligatory  as  a  contract  or  when 
standing  alone,  but  as  showing  the  extent  and  nature  of  the 
trust  which  the  defendant  has  accepted,  and  is  consequently 
bound  to  perform.^ 

The  cases  in  the  Year  Books  are  accordingly  distinct  that 
a  promise  may  be  essential  to  a  recovery  in  case  for  negli- 
gence, and  mark  the  growth  of  the  common-law  doctrine  that 

1  Maynz,  u,  §  239,  notes  12,  27,  pp.  817,  819. 

*  2  Lord  RaymoDd,  909;  1  Sm.  L.  C.  8  Am.  ed.  869. 

*  Judin  V.  Samuel,  1  B.  &  P.  48;  Powell  r.  Layton,  2  id.  865. 

*  See  Mast  v,  Goodson,  8  Wilson,  848;  Ireland  v.  Johnson,  1  Bing. 
N.  C.  162;  Brotherton  v.  Wood,  8  Brod.  &  Bing.  54. 
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although  a  naked  undertaking  will  not  impose  a  liability  it  may 
do  so  when  clothed  with  facts.  It  followed  that  the  promise 
must  be  pleaded  with  such  certainty  of  time  and  place  as  to 
show  where  the  venue  should  be  laid  and  the  jury  summoned, 
if  it  were  put  at  issue  by  a  traverse.  In  the  48  Edward  III.  6, 
pi.  11  the  suit  was  against  a  surgeon  for  malpractice  in  treat- 
ing the  plaintiff's  hand,  and  the  writ  was  adjudged  bad  for 
not  setting  forth  where  the  undertaking  to  cure  the  hand  was 
made. 

A  like  question  arose  in  19  Henfj  VI.  49,  pi.  6,  where  the 
declaration  averred  that  the  defendant  undertook  in  London 
to  treat  the  plaintiff's  horse  for  a  certain  malady,  and  admin- 
istered the  medicine  so  negligently  that  the  animal  died.  The 
defendant  pleaded  that  the  undertaking  was  made  at  Oxford, 
and  not  at  London.  Markham  contended  that  the  plea  was 
bad,  because  the  suit  was  brought  for  the  negligence  and  not 
on  the  assumption.  The  reply  was  that  the  defendant  was  not 
alleged  to  be  a  farrier  by  profession,  and  if  there  was  no  un- 
dertaking and  he  acted  gratuitously  the  action  could  not  be 
maintained.  This  view  was  sustained  by  the  Court,  and 
Newton  added  that  if  the  defendant  did  not  promise,  the  neg- 
ligence went  for  nothing.  "  If,"  said  he,  "  my  hand  is  dis- 
eased, and  one  applies  the  remedies  to  my  heel,  by  which 
negligence  my  hand  is  maimed,  I  shall  have  no  action  unless 
he  undertook  to  work  a  cure." 

In  Goggs  V.  Bernard,  Powell,  J.,  said,  that  in  the  instance 
above  cited  the  action  was  held  to  lie  upon  the  undertaking, 
without  which  it  would  not  have  lain ;  and  therefore  the  un- 
dertaking was  held  to  be  the  matter  traversable,  and  the  writ 
quashed  for  the  want  of  laying  the  place  where  it  was  made. 
The  just  inference  is  not  that  the  obligation  of  a  bailee  is  ex 
contractu^  but  that  the  possession  or  acceptance  of  another's 
goods  may,  when  coupled  with  a  promise,  give  rise  to  a  liability 
that  would  not  follow  if  either  stood  alone.  The  trust  has  its 
inception  in  the  promise,  but  is  not  obligatory  until  the  goods 
come  to  the  bailee's  hands,  or  he  does  some  act  to  carry  it 
into  effect. 

Accordingly,  the  same  learned  judge  went  on  to  observe 
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that  a  ferryman  who  overloads  his  boat  will  be  answerable 
without  any  undertaking,  because  it  is  his  own  wrong.  The 
duty  arises,  under  such  circumstances,  from  the  public  nature 
of  the  employment ;  but  every  one  who  receives  property  for 
transportation  is  ipso  facto  under  an  obligation  to  be  careful, 
whether  he  does  so  as  a  favor,  or  in  the  course  of  his  business 
or  occupation.  In  Southcote's  Case,^  the  bare  receipt  of  a 
chattel  as  a  deposit  was  held  to  imply  an  undertaking  to  keep 
it  safely,  and  return  it  at  all  events  unless  the  agreement  is 
special  to  keep  the  goods  as  the  bailee  would  his  own. 

The  rule  is  now  held  the  other  way,  —  that  a  depositary  is 
not  answerable  where  there  is  no  fault  on  his  part ;  but  the 
judgment  does  not  less  clearly  show  that  what  the  law  regards 
in  such  cases  is  the  obligation  arising  from  the  transaction  as 
a  whole,  including  the  language  held  on  either  side* 

The  doctrine  that  a  promise  may  be  material  and  traversable 
in  an  action  ex  delicto,  although  it  was  not  obligatory  as  a 
contract,  is  not  less  clear  under  the  modern  decisions  than 
from  the  books ;  although  the  question  is  now  raised  on  the 
general  issue,  without  resorting  to  a  special  plea.^ 

In  Coggs  V.  Bernard,^  the  action  was  case  against  an  unpaid 
bailee  and  mandatary  for  negligence  in  the  transportation  of 
certain  casks  which  he  had  promised  to  remove  safely  and 
securely.  Lord  Holt  pointed  out  that  the  confidence  reposed 
by  the  plaintiff  in  the  defendant's  promise  gave  rise  to  a  trust, 
but  did  not  constitute  a  contract.  The  defendant  was  not 
bound  to  proceed  with  the  execution  of  the  promise,  and 
might  have  left  the  casks  where  they  lay ;  but  when  he  took 
them  in  charge  it  became  his  duty  to  use  every  necessary 
precaution,  and  he  was  answerable  for  the  loss  occasioned  by 
his  neglect. 

The  difference  between  such  a  trust  and  a  contract  properly 
so  called  is  that  the  obligation  of  the  latter  depends  on  inten- 
tion, and  may  be  as  much  or  as  little  as  the  parties  please, 
while  m  the  former  it  is  implied  by  the  law,  which  will  not 

M  Rep.  83  b. 

*  See  Elsee  v.  Gatward,  5  T.  R.  148;  Mast  v.  Goodaon,  8  Wilaon,  848. 

'  2  Lord  Raymond,  909. 
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Buffer  it  to  be  made  less  or  greater  than  justice  and  good  faith 
require.  Accordingly,  an  unpaid  agent  or  bailee  can  neither 
stipulate  for  immunity  from  gross  negligence  or  misfeasance, 
nor  be  bound  by  an  agreement  to  insure  the  property  confided 
to  his  care,  or  what  comes  to  the  same  thing,  to  make  com- 
pensation for  losses  arising  from  events  which  he  cannot  con- 
trol. It  was  said  on  this  ground,  by  an  old  writer,  that  if  a 
carrier  should  refuse  to  carry  the  stuff  unless  a  promise  were 
made  to  him  that  he  should  not  be  charged  for  any  misde- 
meanor that  should  be  in  him,  the  promise  would  be  void  as 
being  against  reason  and  good  manners ;  ^  and  such  are  the 
best  considered  decisions  of  modem  times.'  The  public  nat- 
ure of  the  carrier's  employment  enters  into  the  account ;  -but 
the  principle  is  the  same  whenever  the  effect  of  lessening  re- 
sponsibility will  be  to  increase  temptation,  and  open  the  way 
for  fraud.  Conversely,  as  the  remarks  of  Lord  Holt  indicate, 
a  depositary  or  other  unpaid  bailee  will  not  be  bound  by  a 
promise  to  be  answerable  at  all  events,  or  for  anything  more 
than  the  faithful  administration  of  the  trust  reposed  by  the 
bailor.  The  law  was  so  held  in  Hatchell  v.  Odom,*  and  the 
judgment  of  the  Exchequer  Chambers  in  Riches  v.  Briggs,* 
is  to  the  same  effect. 

It  results  from  what  has  been  said,  that  the  decisions  which 
established  that  a  recovery  might  be  had  for  misfeasance  in 
the  execution  of  a  parol  undertaking,  were  entirely  consistent 
with  the  rule  that  it  was  not  binding  unless  reduced  to  writing 
and  under  seal.  The  defendant  might  have  given  an  express 
promise,  or  the  duty  might  be  implied  from  his  relation  as  an 
agent  or  bailee,  but  the  gist  of  the  action  in  either  instance 
was  not  the  breach  of  contract,  but  negligence  in  the  fulfil- 
ment of  a  trust  or  duty  which  should  either  have  been  declined 

^  St.  Germain,  Doctor  and  Student,  Dialogue  ii.  ch.  38;  Noy's  Maxims, 
43,92. 

*  Lyon  V.  Mells,  5  East,  428 ;  New  Jersey  Steam  Navigation  Co.  r. 
Bank,  6  How.  344;  Railroad  Co.  r.  Manufacturing  Co.  16  Wallace,  318; 
Camden  &  Amboy  R.  R.  Co.  o.  Burke,  18  Wend.  611 ;  Cole  r.  Goodwin,  19 
Wend.  251 ;  Beckman  v.  Shouse,  5  Rawle,  179 ;  Graham  v.  Davis,  4  Ohio 
St.  381  ;   Camden  &  Amboy  R.  R.  Co.  v.  Baldauf,  16  Pen.  67. 

•  2  Dev.  &  Bat.  302.  «  Yelv.  4. 
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or  perfoimed  with  due  care.    Accordingly,  when  an  attempt 
was  made  to  extend  the  remedy  to  cases  where  the  defendant 
had  done  nothing,  and  the  wrong  consisted  in  a  failure  to  per- 
form, the  judges  stood  fast  in  the  ancient  ways,  and  refused 
to  hold  him  answerable,  although  the  breach  of  faith  on  his 
part  was  evident  and  the  plaintifiPs  loss  no  less  clear .^    As 
trade  increased  and  business  became  more  complex,  the  in- 
convenience was  keenly  felt,  and  drove  men  into  Chancery ; 
which  led  the  way  to  a  reform  of  the  law,  as  has  often  hap- 
pened in  the  history  of  English  jurisprudence.    In  the  reign 
of  Edward  lY.  the  counsel  for  the  defendant  in  a  bill  in 
equity,  argued  that  it  was  the  complainant's  folly  not  to 
have  had  a  deed,  and  that  if  the  bill  was  sustained  one  who 
was  aggrieved  by  the  breach  of  an  engagement  to  build  a 
house  might  have  a  9tiApoma  in  equity.    The  Chancellor  re- 
plied curtly,  '^  So  he  may,"  and  added  that  if  the  argument 
was  valid  a  man  who  made  a  feoffment  to  his  own  use  could 
have  no  redress,  because  it  was  his  folly  to  have  selected  a 
feoffee  who  would  not  fulfil  the  trust.    By  a  natural  sequence, 
which  was  often  paralleled  in  after  times,  the  common-law 
judges  sought,  as  ^e  remarks  of  Fairfax  in  21  Edward  lY.  28, 
pi.  6,  indicate,  to  vie  with  the  Court  of  Chancery  and  retain  their 
suitors,  by  favoring  a  remedy  which  was  free  from  the  techni- 
calities that  embarrassed  the  methods  of  procedure  in  common 
use ;  and  the  result  was,  as  might  have  been  anticipated  where 
interest  and  the  demands  of  justice  pointed  in  the  same  direc- 
tion, an  enlargement  of  the  action  on  the  case  to  meet  the 
growing  requirements  of  the  times.    The  bare  fact  that  a 
promise  had  been  made  and  broken  might  concern  the  moral- 
ist, but  did  not  from  the  practical  point  of  view  of  the  English 
bench  justify  the  intervention  of  a  court  of  justice ;  but  redress 
was  obviously  due  where  the  defendant,  having  promised  to 
perform  or  render  something  if  the  plaintiff  would  do  or  for- 
bear, refused  to  comply  with  the  agreement,  after  the  plaintiff 

*  Watton  V.  Brinth,  2  Henry  IV.  3,  pi.  9;  11  Henry  IV.  88,  pi.  60; 
Watkins'  Case,  8  Henry  VI.  86,  pi.  88;  Elsee  v.  Gatward,  6  T.  B.  148; 
Thorne  v.  Deas,  4  Johns.  84. 
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had  changed  his  position  for  the  worse  on  the  faith  of  the 
promise,  and  could  not  recede.^ 

Case,  as  applied  under  such  circumstances,  was  a  hybrid 
between  tort  and  contract,  and  needed  but  little  change  to 
become  purely  contractual.  The  cause  of  action  was  no 
longer  the  defendant's  misfeasance  in  the  execution  of  a 
promise  by  which  he  was  not  bound,  but  that  he  had  in- 
duced the  plaintiff  to  act  by  an  undertaking  which  remained 
unfulfilled.  It  consequently  belonged  to  the  category  of 
deceit  or  fraud,  and  could  not  logically  be  classed  as  a  tres- 
pass, save  in  the  sense  in  which  that  term  includes  every 
wrong  for  which  men  owe  reparation  or  forgiveness.  Near 
as  the  action  of  trespass  on  the  case  came  to  contract  in  some 
of  the  above  instances,  the  lines  did  not  meet,  and  the  source 
of  the  action  on  the  case  on  promises,  or  assumpsit,  must  there- 
fore presumably  be  sought  in  another  offshoot  from  the  Stat- 
ute of  Westminster  II.,  which  though  prompted  by  the  desire 
to  afford  a  remedy  against  an  assignee  for  maintaining  a  nui- 
sance, was  yet  broad  enough  to  include  numerous  injuries  that 
could  not  be  adequately  redressed  by  the  methods  in  common 
use.^  Case  might  consequently  be  employed  not  only  to  sup- 
plement trespass,  but  the  common-law  writs  of  covenant  and 
deceit ;  or  in  other  words,  as  a  remedy  for  injuries  growing 
out  of  a  fraud  committed  in  the  making  or  performance  of 
an  agreement,  or  resulting  consequentially  from  its  non-fulfil- 
ment, as  well  as  for  those  occasioned  by  an  abuse  of  the 
authority  which  it  conferred.®  If,  for  instance,  a  sale  was 
effected  by  warranting  the  goods,  and  they  subsequently 
proved  to  be  unsound,  the  purchaser  might  at  his  election  ob- 
tain compensation  through  a  writ  of  deceit,  or  an  action  on 
the  case  in  which  the  warranty  was  averred  to  have  been 
fraudulent.* 

In  like  manner  where  a  sealed  agreement  was  performed 
literally,  though  broken  to  the  sense,  or  the  breach  was  at- 

*  Somerton's  Case,  11  Henry  VI.  18,  pi.  10;  14  Henry  VI.  18,  pi.  68. 
«  3  Bl.  Com.  61. 

•  Beeves,  History  of  the  English  Law,  ii.  606;  16  Edward  IV.  9,  pi.  7. 
«  Fitzherbert,  Natura  Brevium,  94,  £. ;  2  Chitty's  Pleadings,  680. 
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tended  with  a  consequential  damage,  covenant,  as  the  law 
was  then  held,  might  fail  or  prove  inadequate,  and  a  writ 
framed  in  deceit  meet  with  technical  objections,  and  recourse 
was  had  to  an  action  on  the  case.^  In  14  Henry  VI.  18, 
pi.  58,  the  plaintiff  declared  in  case  that  the  defendant  had 
sold  him  land  for  a  certain  sum,  and  covenanted  that  a  third  I 

person  should  execute  a  release,  which  he  had  not  done.    It 
was  objected  that  as  in  the  case  of  a  promise  to  build  a  house, 
if  the  contract  was  by  deed  the  remedy  lay  in  covenant,  if  it 
was  not  the  suit  should  be  dismissed.    The  court  nevertheless 
held  that  the  action  was  weU  brought,  apparently  because  the 
grievance  was  not  so  much  the  non-fulfilment  of  the  covenant, 
as  that  the  plaintiff  had  been  induced  to  make  the  purchase 
by  an  undertaking  wliich  the  defendant  had  failed  to  keep.    So 
Paston,  J.,  declared  in  14  Henry  VI.  18,  pL  58,  and  Juyn,  C.  J., 
concurred,  that  if  a  smith  covenants  with  me  at  my  inn  to  shoe 
my  horse,  and  does  not  do  it,  and  I  proceed  on  my  journey, 
and  the  horse  is  lamed  for  want  of  a  shoe,  I  shall  have  a  rem- 
edy in  case;  and  so  where  through  the  absence  of  counsel 
who  has  been  retained  to  plead  my  cause,  the  suit  is  lost.    It 
was  remarked  arguendo  in  20  Henry  YI.  84,  pi.  4,  that  a  ven- 
dor might  maintain  debt  for  the  price  of  land ;  but  there  was 
no  corresponding  remedy  for  the  purchaser,  who  could  not 
bring  detinue  as  in  the  case  of  a  chattel,  and  would  be  rem- 
ediless unless  he  could  have  an  action  of  deceit  or  on  the 
case. 

No  case  could  well  fall  more  directly  within  this  line  of 
argument  than  where  a  sale  was  made  on  the  faith  of  a  parol 
guaranty.  For  as  debt  could  not  be  maintained  against  one 
who  had  not  received  an  equivalent  and  was  chargeable 
only  by  virtue  of  the  promise,  and  covenant  was  inapplicable 
for  the  want  of  a  seal,  there  was  no  remedy  save  by  treating 
the  breach  of  contract  as  a  tort,  and  bringing  an  action  of 
deceit  or  on  the  case. 

In  12  Henry  VIII.  11,  pi.  3,  which  was  an  action  on  the 
case  against  executors,  the  plaintiff  declared  that  one  J.  N. 
came  to  his  house  to  purchase  goods  in  company  witli  the 
>  Beeves,  History  of  the  £nglish  Law,  ii.  607. 
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defendant's  testator,  and  when  the  plainti£E  expressed  doubt 
about  the  payments,  the  testator  said,  ^'  If  he  does  not  pay  you, 
I  will ; "  and  the  goods  were  thereupon  delivered.  All  the 
justices  were  of  opinion  that  the  writ  was  well  framed,  because 
there  was  no  other  remedy,  and  as  the  testator  had  left  sufBr 
cient  assets  there  was  no  reason  why  his  soul  should  be  in 
jeopardy  for  the  breach  of  an  engagement  which  the  executor 
had  it  in  his  power  to  fulfil.  In  like  manner  the  keeper  of  a 
gaol  was  held  to  be  entitled  to  compensation,  on  proof  that  he 
had  liberated  a  man  who  was  confined  for  debt  in  consequence 
of  the  defendant's  promise  to  be  answerable  for  the  amount 
The  efficient  cause  of  action  in  both  instances  was  not  the 
promise,  but  what  had  been  done  in  the  belief  that  it  would 
be  performed.  From  this  point  the  transition  was  easy  to 
holding  that  compensation  was  due  whenever  the  plaintiff  was 
misled  by  an  undertaking  made  with  a  view  of  inducing  him 
to  act,  and  broken  after  he  had  complied  with  its  terms.  The 
declaration,  as  finally  reduced  to  form  and  method,  averred 
that  the  defendant  promised  to  do  or  render  something  in 
consideration  of  an  act  to  be  done  or  payment  made  by  the 
plaintiff;  that  the  plaintiff  confiding  in  the  promise  did  as 
he  was  desired ;  but  that  the  defendant  fraudulently  intending 
to  deceive  and  injure  the  plaintiff  did  not,  nor  would  keep  his 
promise.^  The  action  was  not  founded  in  contract,  but  in  tort 
It  did  not  rely  on  the  promise  as  obligatory  but  on  the  deceit, 
through  which  the  injured  party  had  been  deprived  of  his  time 
or  property  without  compensation ;  and  the  measure  of  damages 
seems,  in  the  first  instance  at  least,  to  have  been  not  what 
the  defendant  promised  to  give,  but  the  value  of  that  which 
the  plaintiff  had  parted  with  in  reliance  on  the  promise.  The 
former  is,  however,  necessarily  persuasive  evidence  of  the  lat- 
ter, and  the  prima  fades  soon  became  conclusive.  If  I  induce 
a  man  to  sell  me  a  chattel  by  promising  to  give  him  $1,000, 
it  is  only  just  that  the  value  of  the  chattel  should  be  measured 
by  the  price. 

Such  was  the  origin  of  the  action  on  the  case  on  promises, 

1  See  Gilbert,  Hist,  of  the  Common  Bench,  p.  65 ;  Tewkesbniy  v.  Diston, 
6  East,  488,  448. 
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now  commonly  known  as  the  action  of  assmnpsit.  It  had  its 
source  in  the  deceit  of  some  one  who,  after  inducing  the  plain- 
tiff to  act  by  promise  of  reward,  refused  to  fulfil  it  on  the  plea 
that  it  was  not  authenticated  by  a  seal.  Under  these  circum- 
stances it  was  obviously  equitable  that  he  should  make  com- 
pensation for  the  loss  occasioned  by  his  breach  of  faith.  The 
right  grew  out  of  the  consideration,  not  the  promise,  and  the 
latter  was  material  only  as  the  means  by  which  the  plaintiff 
had  been  induced  to  render  his  goods  or  services.  As  time 
wore  on,  this  view  yielded  to  a  more  liberal  interpretation, 
and  the  action  was  regarded  as  being  what  it  really  is,  ex  con- 
trcutu.  The  inference  followed,  which  has  sometimes  been  too 
broadly  stated,  that  a  consideration  is  essential  to  the  validity 
of  a  contract  at  common  law.  Strictly  speaking  the  rule  is, 
as  we  have  seen,  the  other  way,  —  that  if  two  men  agree  to- 
gether, and  attest  their  purpose  by  a  writing  under  seal,  the 
contract  is  valid  without  more.  It  is  only  when  this  form  is 
not  complied  with,  and  the  agreement  is  by  parol,  or  in  other 
words  not  sealed,  that  one  who  seeks  to  enforce  it  must  show 
that  he  did  or  promised  something  on  the  faith  of  the  promise 
made  by  the  other  party.  But  although  the  necessity  for  a 
consideration  was  exceptional  in  the  first  instance,  the  excep- 
tion has,  as  regards  the  ordinary  course  of  business,  become 
the  rule.  It  was  moreover,  and  still  is  essential  that  the 
act  which  constituted  the  consideration  should  be  something 
for  which  the  defendant  stipulated,  and  not  merely  something 
which  the  plaintiff  did  in  reliance  on  the  defendant's  word.^ 
A  promise  to  give  another  $1000  is  not  less  a  nudum  pactum 
because  the  promisee  buys  a  house  in  the  belief  that  the  money 
will  be  forthcoming,  but  a  promise  to  give  $1000  if  the  plain- 
tiff will  make  such  a  purchase,  becomes  obligatory  as  soon  as 
the  condition  is  fulfilled. 

It  is  enough,  as  the  law  is  now  held,  to  aver  that  the  plain- 
tiff promised  to  do  something  on  the  faith  of  the  defendant's 
promise.  This  marks  another  stage  in  the  growth  of  the 
action  of  assumpsit.  A  recovery  could  not,  as  I  suppose,  have 
been  had  in  England  before  the  close  of  the  fifteenth  century, 
^  Kirkpatrick  v.  Muirhead,  4  Harris,  117. 
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unless  the  plaintiff  had  acted  in  reliance  on  the  promise  which 
he  sought  to  enforce ;  but  it  soon  became  obvious  that  a  man 
may  sustain  a  real  loss  from  the  breach  of  an  agreement  which 
has  not  been  carried  into  effect  on  either  side.  A  promise  to 
sell  and  deliver  goods  or  render  services,  followed  bj  a  readi* 
ness  and  willingness  to  perform,  and,  when  requisite,  by  an 
actual  tender,  came  to  be  considered  as  a  sufficient  considera- 
tion for  a  corresponding  obligation  on  the  other  side.^ 

Parol  contracts  were  consequently  ranged  under  two  heads, — 
promises  in  consideration  of  promises,  and  promises  in  con- 
sideration of  performance.  In  the  one  case  it  is  performance, 
in  the  other  the  promise  to  perform,  that  gives  force  and  va- 
lidity to  the  obligation.^  The  distinction  is  in  some  respects 
fundamental ;  although  a  plaintiff  cannot  ordinarily  recover  on 
a  contract  in  consideration  of  mutual  promises,  without  aver- 
ring performance  on  his  part,  or  that  he  was  prevented  by  a 
refusal  or  breach  on  the  part  of  the  defendant. 

The  action  on  the  case  on  promises,  or  in  other  words  of 
assumpsit,  thus  took  its  place  as  the  appropriate  remedy  for  a 
breach  of  contract,  whether  the  default  consisted  in  a  failure 
to  perform  or  a  misfeasance ;  but  it  was  contended  that  the 
new  remedy  should  be  confined  to  cases  where  the  demand 
was  for  damages,  because  the  effect  of  allowing  an  action, 
which  like  assumpsit  implied  or  alleged  fraud,  to  be  substi- 
tuted for  debt,  would  be  to  preclude  the  defendant  from  wag- 
ing his  law,  and  thus  avoid  the  necessity  of  pleading  issuably 
and  appearing  before  a  jury.* 

The  question  was  the  more  important,  because  it  involved 
the  right  to  maintain  indebitatus  assumpsit  for  work  done,  or 
on  a  contract  of  sale  which  has  been  so  far  executed  as  to 
vest  the  right  of  property  in  the  purchaser,  and  entitle  the  ven- 
dor to  the  price.  It  remained  open  until  the  close  of  the 
sixteenth  century,  and  was  set  at  rest  by  Slade's  Case,  in  the 
last  years  of  Queen  Elizabeth.*   That  was  an  action  of  assump- 

^  Strangborough  and  Warner's  Case,  4  Leonard,  8;  Gower  v.  Capper, 
Croke  Eliz.  543. 

*  Lampleigh  v.  Brathwait,  Hobart,  105. 

•  Gilbert  on  the  Action  of  Debt,  p.  423.  «  4  Reports,  04  b. 
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Bit  for  the  price  of  standing  com  which  had  been  bought  by 
the  defendant,  but  for  which  he,  as  the  declaration  averred, 
"  craftily  and  subtily  refused  to  pay,  with  intent  to  defraud 
the  plaintiff."  It  was  objected  by  Doddington,  of  counsel  for 
the  defence,  that  the  plaintiff  might  have  the  ordinary  remedy 
by  action  of  debt,  which  is  an  action  formed  in  the  Register, 
and  therefore  he  should  not  have  an  action  on  the  case,  which 
is  an  extraordinary  action,  and  not  limited  within  any  certain 
form  in  the  Register. 

Another  objection  was  that  ^^  the  maintenance  of  this  action 
takes  away  the  defendant's  benefit  of  wager  of  law,  and  so 
bereaves  him  of  the  benefit  which  the  law  gives  him,  which  is 
his  birthright.  For,  peradventure,  the  defendant  has  paid  or 
satisfied  the  plaintiff  in  private,  betwixt  them,  of  which  pay- 
ment or  satisfaction  he  has  no  witness,  and  therefore  it  would 
be  mischievous  if  he  should  not  wage  his  law  in  such  case." 

The  Common  Pleas  and  Queen's  Bench  differed,  and  "  for 
the  honor  of  the  Law,  and  for  the  quiet  of  the  subject,  in  the 
appeasing  of  such  diversity  of  opinions,"  the  case  was  twice 
argued  before  all  the  Justices  of  England,  and  Barons  of  the 
Exchequer,  first  by  the  Queen's  Attorney-General,  Sir  Edward 
Coke,  for  the  plaintiff,  and  John  Doddington  for  the  defend- 
ant, and  again  by  Coke  for  the  plaintiff,  and  Francis  Bacon 
for  the  defendant ;  and  after  many  conferences  between  the 
Justices  and  Barons,  it  was  resolved  in  favor  of  the  plaintiff, 
"  in  respect  of  infinite  precedents,"  and  because  of  the  mani- 
fest inconveniences  of  the  action  of  debt,  which,  when  money 
was  payable  in  instalments,  could  not  be  brought  until  the 
last  was  due,  and  left  the  plaintiff  at  the  mercy  of  the  defend- 
ant's oath.  The  report  of  the  case  concludes  in  these  words  : 
^  Also  it  is  good  in  these  days  in  as  mauy  cases  as  may  be 
done  by  the  law,  to  oust  the  defendant  of  his  law,  and  to  try 
it  by  the  country,  for  otherwise  it  would  be  occasion  of  much 
perjury." 

Such  is  an  outline  of  the  result,  and  of  the  steps  by  which 
it  was  attained ;  but  they  cannot  be  traced  with  the  accuracy 
and  precision  which  the  importance  of  tlie  subject  requires. 
The  Year  Books  give  a  vivid  picture  of  the  daily  course  of 
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events  in  court,  but  want  method  and  completeness,  and  are 
not  so  much  reports  in  the  sense  in  which  we  now  understand 
the  term,  as  notes  from  which  reports  might  be  compiled. 
The  proceeding  opens  with  an  oral  declaration  of  the  cause  and 
nature  of  the  action ;  an  earnest  discussion  follows,  in  which 
the  arguments  of  counsel  and  the  dicta  from  the  bench  are 
so  curiously  interwoven  as  not  to  be  easily  distinguishable. 
There  is,  perchance,  a  plea  or  demurrer ;  and  the  debate  not 
infrequently  ends  in  an  adjournment  without  our  learning  the 
result  or  whether  the  case  ever  went  to  judgment.  Moreover, 
the  judges  did  not  in  pronouncing  judgment  give  the  formal 
explanation  of  their  reasons  which  became  usual  at  a  later 
period,  and  the  grounds  of  the  decision  must  consequently  be 
gathered  from  the  views  expressed  during  the  argument. 

A  history  of  the  development  of  English  law  from  such  mate- 
rials would  require  a  more  comprehensive  and  thorough  analy- 
sis than  has  yet  been  made ;  and  while  assumpsit  unquestionably 
sprang  from  the  authority  conferred  by  the  Statute  of  Westmin- 
ster II.,  we  may  not  be  so  sure  of  the  exact  line  of  descent. 
Case  was  in  the  first  instance  simply  a  means  of  adapting  the 
established  forms  of  the  common  law  to  novel  and  unforeseen 
exigencies.  The  facts  were  set  forth  in  the  original  writ, 
without  regard  to  form,  as  in  the  Roman  formula,  prcBscriptU 
verbisy  or  modem  case  stated ;  and  if  they  were  analogous  in 
principle  to  the  causes  of  action  which  had  been  recognized  as 
giving  a  right  to  redress,  the  court  might  proceed  to  judg- 
ment whether  the  wrong  complained  of  was  a  tort  or  breach 
of  contract.  Thus,  Fineux,  C.  J.,  is  said  to  have  declared  ^ 
that  if  one  covenants  to  build  a  house  for  me  and  does  not  do 
it,  I  shall  have  my  action  on  the  case  for  the  non-feasance 
as  well  as  if  he  had  built  it  ill ;  and  so,  if  one  makes  a  bar- 
gain  with  me  for  £20  that  he  will  grant  me  an  estate,  if  I 
pay  him  £20  and  he  will  not  make  the  grant,  I  shall  have 
my  action  on  the  case,  and  there  is  no  need  for  a  subpoena 
in  Chancery. 

The  former  proposition  sounds  strangely  in  the  ears  of  a 
lawyer  of  the  present  day;  but  it  seems  then  to  have  been 
»  21  Henry  Vn.  41,  pi.  66. 
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generally  conceded  that  case  or  a  writ  of  deceit  would  He  for 
an  injury  occasioned  by  a  breach  of  faith,  although  the  con- 
tract was  under  seal.^  Such  a  result  was,  as  the  long  and 
curious  discussion  in  the  20  Henry  YI.  84,  pi.  4,  indicates, 
natural  at  a*  period  when  a  literal  performance  satisfied  the 
requirements  of  the  law,  however  widely  it  might  deviate 
from  the  spirit  of  the  agreement.  Thus,  it  was  said  in  the 
case  last  cited,  that  if  a  carpenter  covenants  to  build  me  a 
house  so  long,  so  wide  and  so  high,  which  he  does,  but  is  in 
default  by  misjoining  it  or  by  other  defect  of  workmanship 
which  is  dehors  the  covenants,  the  action  of  covenant  fails 
because  all  the  covenants  are  fulfilled ;  and  yet  I  shall  have 
an  action  on  the  case,  because  he  has  been  guilty  of  mis- 
feasance.' 

"If,"  said  Babbington,  in  the  11  Henry  VL  18,  pi.  10,  « I 
retain  one  to  purchase  a  manor  for  me  and  he  does  not  do 
it,  I  shall  have  no  action  against  him  without  a  deed ;  but  if 
he  becomes  counsel  for  another  in  the  same  matter,  I  may  have 
an  action  on  the  case  for  the  deceit ; "  and  added,  that  a  matter 
which  lies  wholly  in  covenant  may,  by  what  happens  ex  post 
faetOj  be  converted  into  a  deceit,  and  will  then  support  an 
action  on  the  case.  So  in  8  Henry  YI.  86,  pi.  88,  the  same 
judge  met  the  argument  of  counsel  that  the  remedy  for  non- 
performance is  covenant,  with  the  reply  that  if  a  carpenter 
covenants  to  roof  my  house  before  a  certain  time  and  the 
work  is  not  done,  so  that  for  want  of  roof  the  house  is  spoiled 
by  the  rain,  I  may  have  a  remedy  in  case.  It  was  declared 
in  like  manner  on  another  occasion  that  if  one  covenant  to 
enfeoff  me  and  enfeoffs  a  third  person,  it  is  a  great  mis- 

1  See  Fitzherbert,  Natura  Brevium,  98  E. 

*  A  like  question  arose  under  the  Roman  law,  where  a  stipulation  for 
delivery  did  not  render  the  promisor  answerable  for  injuries  to  the  thing 
resulting  from  his  negligence  or  even  misfeasance,  which  did  not  preclude 
the  technical  fulfilment  of  the  contract;  and  a  promise  to  deliver  a  slave 
might  be  performed  by  handing  the  man  over  at  the  appointed  time,  after 
administering  a  dose  of  poison  from  which  he  died.  The  injured  party 
was  finally  allowed  to  recover  for  the  fraud  in  an  action  ex  dolof  on  grounds 
nmilar  to  those  which  in  England  were  held  to  sustain  a  recovery  in  case. 
Accarias,  u,  No.  664. 
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feasance ;  the  reason  apparently  being,  that  such  a  course 
would  preclude  the  specific  performance  that  might  have  been 
enforced  through  a  writ  of  covenant  real,  or  a  bill  in  equity, 
had  the  land  remained  in  the  hands  of  the  covenantor.^ 

Notwithstanding  the  seeming  inconsistency  of  the  language 
held  in  the  above  instances  they  yet  established  that  while  a 
recovery  could  not  be  had  for  the  non-fulfilment  of  a  promise, 
unless  it  was  under  seal  and  the  writ  framed  in  covenant,  the 
case  was  widely  different  where  the  promise  was  used  to  mis* 
lead,  or  the  defendant  acted  negligently  in  carrying  it  into 
effect.  In  the  latter  instance,  the  suit  came  under  the  gen- 
eral head  of  trespass,  in  the  former  of  deceit,  although  both 
were  classified  as  case.  As  time  wore  on,  the  incongruity  of 
ranking  intentional  falsehood  with  a  simple  breach  of  promise 
became  apparent ;  and  assumpsit  took  its  place  as  a  distinct 
form  of  action,  though  still  bearing  the  marks  of  its  origin  in 
the  necessity  for  the  averment  and  proof  of  a  consideration. 

A  student  who  follows  the  line  of  decision  to  the  point 
where  case  was  moulded  into  an  action  ex  contractu  will 
naturally  expect  to  find  the  writ  framed  in  trespass  on  the 
case,  when  the  cause  of  action  is  the  defendant's  negligence 
or  want  of  skill  in  the  execution  of  the  promise,  and  in  deceit 
on  the  case  where  compensation  is  sought  for  what  the  plain- 
tiff was  led  to  do  or  forbear  through  a  misplaced  reliance 
on  the  defendant's  word.  Such  was  the  method  in  some 
instances,^  but  the  distinction  was  generally  ignored,  and  tres- 
pass on  the  case  brought  whether  the  wrong  complained  of 
was  misfeasance  or  deceit.  The  explanation  is  that  the  juris- 
diction of  the  King's  Bench  was  confined  to  injuries  that 
were  not  merely  hurtful  to  individuals,  but  concerned  the 
Crown,  as  tending  to  a  disturbance  of  the  peace,  and  it  would 
have  lost  fees  and  suitors  had  the  new  and  growing  remedy  for 
breaches  of  promise  been  contractual  in  form  as  it  was  in  fact. 

If  the  innovation  was  illogical  and  dictated  by  interested 
motives,  it  promoted  the  administration  of  justice  by  sur- 
mounting a  technical  objection  that  did  not  affect  the  merits,* 

1  2  Bl.  Com.  157,  200.  «  16  Edward  IV.  9,  pi  7. 

•  Spence's  £q.  Jurisd.  i.  240,  243. 
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and  might,  moreover,  be  defended  on  the  ground  that  if  a 
breach  of  faith  was  not  a  breach  of  the  peace,  it  still  tended 
to  disturb  the  good  order  of  society,  which  it  was  the' peculiar 
duty  of  the  king's  court  to  preserve. 

The  growth  of  the  action  of  assumpsit  is  the  more  explica- 
ble because  the  doctrine  that  the  breach  of  a  promise  by 
which  another  has  been  induced  to  pursue  a  course  that  will 
prove  injurious  unless  the  promise  is  fulfilled,  may  operate 
as  a  fraud,  was  familiar  to  the  legal  mind,  and  had  been  ap- 
plied from  an  early  period  through  the  instrumentality  of  the 
writ  of  deceit.^  Fraud  was  as  infinite  in  its  variety  then  as 
it  is  now,  and  the  ingenuity  of  the  clerks  in  Chancery  was 
taxed  to  adapt  this  writ  to  the  various  forms  in  which  covin 
might  be  used  as  a  means  of  injury. 

An  oral  contract  of  sale  was  not  valid  while  executory,  and 
an  action  would  not  lie  for  the  vendor's  refusal  to  deliver 
the  goods,  or  the  failure  of  the  purchaser  to  accept  and  pay,* 
but  the  vendor  might  well  be  made  answerable  in  an  action 
of  deceit,  on  proof  that  he  had  induced  the  purchaser  to  take 
the  goods  by  warranting  them  without  averring  that  he  knew 
of  the  defect,  or  gave  the  warranty  with  a  fraudulent  intent.' 
The  remedy  was  nevertheless  circumscribed  in  its  operation, 
and  did  not  apply  in  many  cases  of  undoubted  wrong.  If  a 
vendor  performed  the  contract  literally,  but  broke  it  in  effect, 
as  by  delivering  unsound  wares  under  a  sale  with  warranty,  or 
granting  a  rent  charge  out  of  the  land  which  he  had  agreed 
to  convey  before  making  livery  of  seisin,  compensation  might 
be  had  through  a  writ  of  deceit;  but  the  judges  had  more 
difficulty,  where  the  defendant  simply  failed  to  fulfil  his  con- 
tract, and  there  was  no  misfeasance.^  As  this  objection  did 
not  apply  with  as  much  force  when  the  action  was  on  the 
case,  it  was  employed  concurrently  with  the  writ  of  deceit, 

^  Fitzherbert,  Natura  Brevinm,  05  £.  et  seq, 

•  Bracton,  i.  489  (f.  61  b). 

•  Fitzherbert,  Natura  Brevinm,  08  £.;  11  Edward  lY.  6,  pi.  10;  21 
Henry  VH.  41,  pi.  66. 

«  Beeves,  History  of  the  English  Law,  ii.  606;  20  Henry  YI.  84, 
pL4. 
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and  finally  took  its  place,  and  assumpsit  followed  as  a  natural 
outgrowth.^ 

The  line  of  demarcation  between  case  and  assumpsit  was 
nevertheless  drawn  gradually,  and  can  hardly  be  said  to  be 
well  defined  even  now.  It  was  long  customary  even  when 
the  declaration  was  professedly  ex  contractu^  and  non  aasumpait 
the  appropriate  plea,  to  aver  not  merely  that  the  defendant 
promised  and  failed  to  perform,  but  that  he  had  acted  f rau* 
dulently  with  an  intent  to  deceive,  and  the  omission  of  such 
an  allegation  would  presumably  have  afforded  ground  for  a 
demurrer  in  the  time  of  Coke,  and  it  may  be  at  a  later 
period.  An  action  on  the  case  was  still  the  remedy  in  com- 
mon use  for  a  breach  of  warranty  in  the  sale  of  chattels,  at 
the  close  of  the  last  century;  and  although  it  was  finally 
established  that  the  purchaser  might  maintain  assumpsit,  a 
recovery  may  still  be  had  in  case  without  averring  that  the 
vendor  knew  that  the  goods  were  unsound ;  contrary  to  the 
general  rule  that  to  render  a  man  liable  for  an  erroneous 
statement  it  must  appear  to  have  been  consciously  false,  or 
uttered  with  the  reckless  disregard  of  truth  which  is  equiva- 
lent to  falsehood.^ 

The  growth  of  the  doctrine  of  consideration  may  be  eluci- 
dated by  the  following  extract  from  Reeves's  History  of  the 
Common  Law :  —  ^ 

^'  It  (trespass  on  the  case)  was  in  its  conception  so  near  of 
kin  to  the  action  of  trespass  that  it  required  no  small  degree 
of  sagacity  to  perceive  the  instances  in  which  the  old  form 
failed,  and  it  was  necessary  to  make  a  special  writ.  The 
cases  in  the  reign  of  Edward  III.  which  we  have  hitherto  con- 
sidered, are  founded  upon  malfeasances,  or  such  instances  of 
neglect  as  were  in  the  nature  of  a  malfeasance,  both  of  which 
were  so  much  in  the  like  case  (according  to  the  requisition 
of  the  Statute  of  Westminster)  with  the  old  writ  of  trespass, 

1  Reeves,  History  of  the  English  Law,  ii.  606;  Fitzherbert,  Nattira 
Brevium,  94  C. ;  Comyns^s  Digest,  Action  on  the  case  for  Deceit,  A.  5. 

<  Staart  o.  Wilkins,  Douglas,  18;  Williamson  v.  Allison,  2  East,  446; 
1  Sm.  L.  C.  8  Am.  ed. 

•  Vol.  ii.  pp.  608-610. 
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tiiat  the  admitting  of  them  to  be  objects  of  this  special  writ 
of  trespass  was  obvious  and  easy.    But  the  action  upon  the 
case  was  found  so  convenient  a  remedy  that  it  was  wished  to 
extend  it  still  furtlier.    They  wanted  to  apply  it  to  cases  of 
non-performance  of  promises ;  but  these  did  not  so  kindly  fall 
within  the  analogy  of  former  instances.    It  was  thought  some- 
what harsh  to  give  the  name  of  trespass  to  a  tiling  which  was 
never  done;  it  took,  therefore,  some  time,  and  needed  the 
concurrent  force  of  some  strong  motives  to  induce  the  courts 
to  admit  these  new  writs.    The  present  state  of  the  remedies  in 
use,  where  contracts  were  not  performed,  operated  very  prob- 
ably towards  gaining  a  support  for  these  new  actions  upon 
the  case.    If  a  man  performed  not  his  covenant,  an  action  of 
covenant  lay ;  but  it  had  been  long  held  that  an  action  of  cov- 
enant must  be  foimded  on  a  specialty ;  so  that  where  the  par- 
ties had  not  so  bound  themselves,  that  remedy  failed.     If  a  man 
did  not  pay  money  which  he  owed,  the  remedy  was  by  action 
of  debt,  in  which  the  defendant  might  discharge  himself  by 
wager  of  law,  unless  the  demand  was  founded  upon  a  specialty ; 
the  same  in  detinue,  which  indeed  was  only  another  form  of 
the  action  of  debt.    To  obviate  these  and  the  like  defects,  and 
to  legitimate  an  action  of  a  more  effectual  nature  in  matters 
of  contract,  was  worth  the  attempt.     Several  actions  of  this 
kind  were  brought  into  court  before  they  were  allowed  and 
authenticated  by  a  judicial  decision  in  their  favor. 

"The  first  case  of  this  kind  upon  record  was  in  2  Henry  IV. 
It  was  an  action  against  a  carpenter :  Quare  cum^  etc.,  as9ump^ 
9metj  etc.,  to  build  a  house  within  a  certain  time,  he  had  not 
done  it.  It  was  objected  that  this  was  in  covenant,  and  as  no 
writing  was  shown  the  action  must  fail.  This  was  supported 
also  by  Brian,  who,  at  the  same  time,  conceded  that  perhaps 
if  the  writ  had  said  that  the  work  had  been  begun,  and  had 
afterwards  through  negligence  been  stopped,  it  might  be  oth- 
erwise ;  thereby  adhering  to  former  determinations  respecting 
malfeasances  and  cases  of  negligence.  He  pronounced,  how- 
ever, this  remedy  inadequate  when  the  contract  was  executory, 
and  where  the  only  complaint  against  the  defendant  would 
be  for  his  non-feasance  or  non-performance.    The  cause  was 
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dismissed  on  the  above  objection.^  In  the  11th  of  the  same 
King,  there  was  exactly  the  same  case  before  the  court ;  the 
same  objections  were  raised,  the  same  concession  was  made^ 
but  in  plainer  terms,  and  the  cause  was  dismissed  on  the  same 
grounds  as  the  former.^  Thus  the  court  seemed  to  have  dc- 
termmed  against  the  very  conception  of  this  kind  of  action. 
It  is  remarked  upon  this  case  by  an  author  of  later  times,' 
that  in  these  cases  there  was  no  consideration  alleged ;  that  it 
was  nitdum  pactum^  and  therefore  the  action  could  not  lie ; 
which  it  cannot  be  denied  may  be  an  additional  objection,  but 
it  was  not  taken  at  the  time,  and  the  cause  appears  by  the 
report  to  have  been  dismissed  both  times  upon  the  same  de- 
fects, namely,  the  want  of  a  written  covenant,  and  the  pro- 
vailing  opinion  which  confined  these  actions  to  instances  of 
malfeasance  and  negligence  where  the  defendant  had  really 
done  something. 

"  It  must  be  observed  of  these  determinations  that  they  left 
all  persons  who  had  made  agreements  without  deed  (for,  if  a 
mere  writing,  it  could  not  be  declared  on  in  covenant),  and 
where  nothing  had  been  done  to  execute  the  contract,  entirely 
without  redress.  It  is  not  improbable  that  the  repeated  decis* 
ion  of  this  point  might  have  driven  parties  so  circumstanced 
into  Chancery,  where  they  could  have  these  agreements  de- 
creed to  be  specifically  performed.  This,  perhaps,  as  well  as 
other  considerations,  might  incline  the  courts  to  review  this 
grand  point,  and  try  if  they  could  accommodate  the  notions  of 
law  as  then  understood  to  the  exigency  of  the  occasion,  and 
thereby  not  only  draw  back  into  its  proper  channel  the  cur- 
rent of  decision  from  the  Chancery  to  the  courts  of  common 
law,  but,  by  rendering  this  action  more  general,  put  the  na- 
tion in  possession  of  what  was  then  much  wanted,  —  a  more 
effectual  common-law  redress  in  matter  of  contract.  This 
was  not  accomplished  till  some  years  after." 

So  far  Mr.  Reeves  is  very  clear ;  but  the  gradual  solution 
of  the  problem  by  the  growth  of  the  doctrine  of  consideration 
is  not  stated  with  equal  distinctness  either  here  or  in  the  sub- 

1  2  Henry  IV.  8,  pi.  9.  «  11  Henry  17.  88,  pi.  60. 

•  Bro.  Act.  ear  Case,  40. 
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sequent  pages  of  his  treatise.  In  the  cases  cited  from  the 
Year  Books,  the  objection  to  the  maintenance  of  the  action 
seems  to  liave  been  twofold,  —  that  if  there  was  an  obligation 
the  remedy  lay  in  covenant,  and  not  in  trespass ;  if  there  was 
none,  the  defendant  could  not  be  made  liable  in  any  form  of 
action  for  remaining  merely  passive.  K,  indeed,  he  acted 
mider  a  covenant  or  without  one,  and  the  plaintiff  suffered 
through  his  want  of  skill  or  his  negligence,  an  action  of  tres- 
pass on  the  case  might  be  brought  for  the  misfeasance,  but  a 
man  could  not  commit  a  trespass  by  standing  still. 

There  were,  nevertheless,  many  wrongs  that  must  go  unre- 
dressed if  the  objection  was  allowed  to  prevail;  and  it  was 
partially  obviated  by  extending  the  writ  of  deceit  to  frauds 
committed  in  the  making  or  execution  of  parol  agreements,  as 
by  selling  unsoimd  goods  with  a  warranty  of  soundness.  This 
form  of  action,  like  many  of  the  other  proceedings  of  the 
earlier  common  law,  was  hampered  by  technicalities,  which 
were  obviated  by  setting  forth  the  facts  under  the  authority 
conferred  by  the  Statute  of  Westminster,  and  leaving  the 
court  to  draw  the  inference.  Case  thus  became  a  remedy  for 
injuries  resulting  from  a  breach  of  faith,  although  occurring 
in  the  course  of  an  agreement  that  could  not  have  been  en- 
forced by  suit.  K  this  was  conceded,  no  form  of  deception 
could  well  be  more  mischievous  or  call  more  loudly  for  relief 
than  where  a  defendant  refused  to  fulfil  a  promise  for  which 
he  had  received  an  equivalent,  on  the  ground  that  it  was  not 
made  in  the  form  required  by  law.  Such  a  non-feasance  is 
more  than  the  breach  of  a  moral  obligation ;  it  is  the  last  of 
a  series  of  steps  by  which  an  injury  is  inflicted  that  may  well 
be  presumed  to  have  been  designed  from  the  outset.  The 
writ  was  accordingly  modified  to  meet  the  exigency,  and  it 
came  to  be  established  law  that  a  recovery  might  be  had  on 
showing  either  that  the  defendant  had  injured  the  plaintiff  by 
acting  amiss,  or  that  he  had  induced  the  plaintiff  to  act  by  a 
promise  that  was  not  fulfilled. 

The  injury  might  obviously  be  as  great  in  one  case  as  in 

.  the  other ;  and  a  remedy  was  given  by  moulding  the  action 

ou  the  case  into  an  action  of  assumpsit.    Instead  of  relying 

10 
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on  the  mere  non-fulfilment  of  a  parol  promise,  which  standing 
alone  was  not  a  cause  of  action,  the  declaration  averred  that 
the  defendant  promised  to  remunerate  the  plaintiff  if  he 
would  adopt  a  certain  line  of  conduct ;  that  this  course  was 
pursued ;  but  that  the  defendant,  craftily  intending  to  deceive 
and  injure  the  plaintiff,  withheld  the  stipulated  compensation. 
From  this  point  the  transition  was,  as  I  have  already  said, 
easy  to  cases  where  the  contract  was  executory  on  both  sides, 
and  the  injury  to  the  plaintiff  consisted  in  the  loss  of  the 
profit  that  would  have  accrued  if  the  contract  had  been 
fulfiUed. 

To  have  termed  the  new  writ  covenant  on  the  case  would 
not,  as  Mr.  Spence  seems  to  suppose,  have  been  logical,  be- 
cause it  would  have  implied  that  the  action  was  brought  for 
the  non-fulfilment  of  the  promise  as  distinguished  from  the 
injurious  effect  in  misleading  the  plaintiff,  and,  moreover, 
have  provoked  the  objection  that  there  was  no  seal.  The 
choice  consequently  lay  between  deceit  and  trespass,  and  al- 
though the  former  would  have  been  more  consistent  with  the 
allegation  that  the  defendant  acted  with  a  fraudulent  intent, 
and  was  customarily  used  in  declaring  for  a  breach  of  war- 
ranty, the  latter  might  be  employed  without  an  abuse  of 
terms,  and  had  the  advantage  of  bringing  the  cause  within 
the  jurisdiction  of  the  King's  Bench. 

It  results,  from  what  has  been  said,  that  the  common  law 
recognizes  two  types  of  contracts, — the  parol  contract,  and  the 
agreement  under  seal  or  covenant ;  the  latter  deriving  its  va- 
lidity from  the  sealing  and  delivery,  which  like  the  formal 
question  and  response  of  the  Roman  law,  imply  deliberation 
and  assent,  while  the  obligation  depends  in  the  former  case 
on  what  is  done  or  promised  on  the  faith  of  the  assurance 
held  out  by  the  promisor.  The  covenant  originated  at  an  age 
when  men  looked  chiefly  to  form,  while  the  parol  contract 
had  its  growth  at  a  later  period,  when  substance  was  more  re- 
garded and  they  had  begun  to  feel  that  no  wrong  should  be 
remediless,  no  injury  go  unredressed. 

An  apparent  anomaly  may  be  explained  on  the  principles 
above  stated.    It  was  a  well  established  rule  of  the  common 
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law  that  the  right  of  action  lay  not  with  him  to  whom  the 
promise  was  made,  and  who  would  have  been  benefited  if  it 
had  been  kept,  but  with  the  party  from  whom  the  considera- 
tion moved  on  the  faith  of  the  promise.^    If ,  for  instance,  A 
promised  to  pay  B  £1,000  if  G  would  go  to  Rome,  and  G  took 
the  journey,  he  and  not  B  was  regarded  as  entitled  to  the  re- 
ward, and  to  compel  the  payment  of  it  by  suit.    For  as  the 
action  was,  as  already  stated,  brought  not  to  enforce  the  con- 
tract specifically,  but  to  recover  compensation  for  the  injury 
occasioned  by  the  breach  of  faith,  the  person  who  had  parted 
with  his  property  or  rendered  the  stipulated  service,  was  ob- 
viously the  one  who  should  be  compensated  in  damages.    In 
Thomas  v.  Thomas,^  Pattison,  J.,  said :  ^^  Gonsideration  means 
something  which  is  of  some  value  in  the  eye  of  the  law,  mov- 
ing from  the  plaintiff*    It  may  be  some  benefit  to  the  defend- 
ant, or  some  detriment  to  the  plaintiff,  but  at  all  events  it 
must  be  moving  from  the  plaintiff."    This  statement  may  be 
accepted  as  a  definition,  if  we  add  that  the  consideration  must 
not  only  move  from  the  plaintiff,  but  be  something  for  which 
the  defendant  stipulated  as  the  equivalent  for  the  undertaking 
which  the  plaintiff  seeks  to  enforce* 

The  rule  may  be  traced  in  the  reports  from  the  origin  of 
the  action  of  assumpsit  down  to  our  own  times,  although  it  is 
not  infrequently  modified  or  superseded  by  principles  which 
the  common  law  has  derived  from  Equity.  In  Bourne  v. 
Mason,^  one  Parry  was  indebted  to  the  plaintiff  and  to  the 
defendants  in  two  several  smns  of  money,  and  a  third  person 
was  indebted  to  Parry,  and  it  was  agreed  between  Parry,  the 
plaintiff,  and  the  defendants,  that  if  Parry  would  permit  them 
to  sue  for  in  his  name,  and  recover  the  amount  due  him,  they 
would  pay  what  ha  owed  the  plaintiff.  The  defendants 
brought  the  suit  and  recovered,  but  would  not  pay  the  plain- 
tiff. The  court  held  that  the  plaintiff  could  not  maintain 
the  action,  because  he  was  a  stranger  to  the  consideration 
which  moved  from  Parry,  who  was  the  actual  sufferer  by  the 
default. 

1  Thomas  9.  Thomas,  3  Q.  B.  S51,  S59.  •  3  Q.  B.  S51,  869. 

•  1  Ventris  6. 
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The  principle  was  applied  conversely  in  a  case  cited  in  the 
report  of  the  above  decision.  A  conversation  took  place  be- 
tween two  fathers,  in  which  one  promised  that  if  the  other 
would  give  his  daughter  in  marriage  to  his  son,  he  would  set- 
tle certain  lands  on  the  young  couple.  The  marriage  took 
place,  but  the  settlement  was  not  made,  and  the  court  held 
that  the  husband  might  maintain  an  action  for  the  default, 
because  he  did  the  meritorious  act.  This  decision  was  obvi- 
ously just.  The  promise  was  made  to  the  bride's  father,  but 
it  was  the  husband  who  assumed  the  burden  of  a  wife  in  the 
belief  that  the  defendant  would  keep  his  word.  The  Ameri- 
can authorities  are  to  the  same  effect.  In  Edmimdson  v. 
Penny ,^  Edmundson  gave  Penny  a  written  promise  to  pay 
him  $26  in  one  year,  for  the  services  which  McCandless  was 
to  render  as  a  preacher  during  the  interval.  It  appeared 
from  the  evidence  that  McCandless  oflBciated,  and  that  Ed- 
mundson was  a  member  of  the  congregation.  Gibson,  C.  J., 
said  that  a  parol  promise  to  one  man  for  the  benefit  of  another, 
could  only  support  an  action  by  him  from  whom  the  consider- 
ation moved.  The  plaintiff  must  unite  in  his  own  person  both 
the  promise  and  the  consideration  for  it,  and  the  promise 
might  be  drawn  to  the  consideration  for  the  attainment  of 
this  end,  but  not  the  consideration  to  the  promise.  It  fol- 
lowed that  the  right  of  action  lay  not  in  Penny,  to  whom  the 
promise  was  made,  and  who  was  to  have  received  the  money, 
but  in  McCandless,  who  rendered  the  services  which  were  the 
consideration  for  the  promise. 

The  doctrine  was  also  recognized  in  Warren  v,  Batchelder,* 
although  the  court  finally  concluded  that  the  circumstances 
did  not  admit  of  its  application.  There  A  was  indebted  to  B, 
and  B  to  C,  and  it  was  agreed  between  A  and  B  that  the 
amount  owed  by  A  should  be  paid  by  him  to  C  on  account  of 
the  debt  due  by  B.  C  called  on  A  for  the  money,  which  was 
withheld  and  he  thereupon  brought  suit.  The  judges  were 
clearly  of  opinion  that  C  could  not  enforce  the  promise  unless 
be  had  agreed  to  forego  or  cancel  his  claim  against  B,  or  in 
other  words  to  accept  A's  promise  in  satisfaction  of  B's  lia- 
1  1  Pa.  234.  «  16  N.  H.  129;  16  id.  580. 
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bility,  bat  they  held  that  such  an  inference  might  be  drawn 
from  the  acceptance  implied  in  the  demand  on  B. 

These  decisions  mark  the  difference  between  the  civil  and 
common  law  with  a  distinctness  which  cannot  be  misunder- 
stood. If  the  obligation  of  a  contract  is  founded  on  consent 
the  right  must  obviously  reside  in  the  promisee.  If  on  the 
other  hand  it  grows  out  of  the  consideration^  he  should  sue 
from  whom  the  consideration  moves. 
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CHAPTEE  Vni. 

TRESPASS  ON  THE  CASE. 

CiMtiilcation  of  BightB  of  Action  ex  amtractu  and  er  ddieto.  —  Difidnction 
between  Assumpeit  and  Case.  —  Remedies  for  tortions  Breach  of  Contract  ^ 
Remedy  for  Ix^uiy  resulting  from  Non-fulfilment  of  a  gratuitous  Promise. 

Broadly  stated,  case  is  a  remedy  for  torts,  assumpsit  for 
breaches  of  contract ;  but  the  rule  is  not  universal,  and  may 
mislead.  Real  as  is  the  distinction  between  tort  and  contract, 
it  is  frequently  laid  down  arbitrarily,  and  does  not  readily 
admit  of  a  precise  or  scientific  classification. 

To  understand  the  English  law  of  contracts  as  contrasted 
with  the  Roman  law,  we  must  survey  the  ground  covered  by 
the  action  on  the  case  as  well  as  that  which  belongs  exclusively 
to  assumpsit. 

A  breach  of  promise  may  be  as  wrongful  as  fraud  or  negh- 
gence,  and  fraud  is  not  infrequently  practised  in  entering 
into  a  contract  or  carrying  it  into  effect.^  A  man  who  re- 
ceives his  neighbor's  property  as  a  deposit,  or  on  whose 
premises  it  is  left  for  safe  keeping  while  he  is  away,  does 
not  contract  in  the  sense  of  the  common  law,  and  although 
the  obligation  was  regarded  as  contractual  at  Rome,  it  really 
springs  from  a  duty  which  the  law  implies,  and  that  would 
be  binding  though  nothing  were  said  on  either  side. 

This  is  the  more  obvious  because  the  liability  of  a  finder  is 
the  same  as  that  of  a  bailee,  that  is,  to  take  ordinary  care  of 
the  property,  and  return  it  when  demanded.^  In  like  manner 
while  a  gratuitous  promise  to  act  for  another,  or  to  transport 

1  See  Einlyside  v,  Thornton,  2  Wm.  Bl.  1111;  Shippen  v.  Tankers- 
ley,  4  McCrary  C.  Ct.  259. 

*  Isaack  v,  Clark,  2  Bolstrode,  306;  St.  Germain,  Doctor  and  Student^ 
Dialogue  ii,  ch.  3S. 
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his  goods,  was  regarded  as  a  consensual  contract  by  the  Bo- 
man  jurists,  it  is  not  obligatory  under  our  system,  and  if  a 
recovery  is  had  it  must  be  on  the  ground  of  misfeasance.  It 
is  not  therefore  surprising  that  the  action  on  the  case  origi- 
nally covered  both  grounds,  and  was  a  remedy  alike  for  deceit, 
negligence,  misfeasance,  and  a  fraudulent  breach  of  promise. 

Assumpsit  was,  as  we  have  seen,  finally  segregated,  and 
became  the  appropriate  means  of  redress  for  the  non-fulfil- 
ment of  a  contract;  but  various  obligations  which  had  been 
classed  by  the  civil  law  as  contractual  were  still  regarded  by 
the  EInglish  courts  as  ex  delicto^  and  enforced  through  a  writ 
in  case.  These  were,  as  they  still  are,  mainly  causes  of  action 
arising  from  a  breach  of  duty  as  distinguished  from  a  breach 
of  promise,  although  the  promise  might  be  one  of  the  circmn- 
stances  out  of  which  the  duty  arose.  The  contracts  re  of  the 
Roman,  law,  namely,  the  depodtwm  or  gratuitous  bailment  for 
safe  keeping,  the  commodaium  or  loan  for  use,  and  the  pig* 
nu9  or  pledge,  belong  to  this  category ;  under  which  we  may 
also  range  the  mandate  and  cases  where  possession  is  acquired 
by  finding.^  Under  these  circumstances  the  liability  arises 
out  of  the  duty  of  every  one  who  has  charge  of  another's 
property  to  use  due  care,  and  if  injured  through  neglect  or 
misfeasance  the  remedy  is  not  ex  contractu  but  in  tort. 
Such  also  is  the  rule  where  a  loss  is  occasioned  by  misfeas- 
ance in  the  execution  of  a  mandate,  or  promise  to  act  for 
another's  benefit  without  compensation,  and  generally  wher- 
ever there  is  no  promise  or  no  consideration,  and  hence  no 
contract,  and  the  obligation  grows  out  of  the  facts. 

There  are,  moreover,  instances  where  case  may  be  main- 
tained, although  a  promise  is  essential  to  the  right  of  action, 
and  whether  it  is  or  is  not  obligatory  as  a  contract ;  or,  to 
state  the  proposition  somewhat  differently,  where  the  defendant 
would  be  answerable  though  the  promise  were  gratuitous,  the 
plaintiff  may  choose  between  case  and  assumpsit,  notwithstand- 
ing the  existence  of  a  consideration.  Either  action  may  con- 
sequently be  brought  against  a  carrier  for  hire,  or,  as  it  would 
seem,  against  an  innkeeper;  although  the  remedy  would  be 

1  Isaack  v.  Clark,  2  BttlBtrode,  806 ;  Jones  on  BailmentB,  p.  52,  note  22. 
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exclusivelj  in  case  if  the  defendant  were  acting  without  com- 
pensation, because  he  has  the  goods  and  should  use  due  care 
whether  he  is  or  is  not  paid.^  So  a  loan  for  use  not  only  gives 
rise  to  a  trust  from  the  confidence  reposed,  but  is  a  valuable 
consideration  for  any  undertaking  the  borrower  may  think 
fit  to  make ;  and  he  may  consequently  be  held  answerable  in 
case  for  fraud  or  negligence,  or  in  assumpsit  on  an  express  or 
implied  promise  to  take  care  of  the  goods  and  return  them  in 
the  same  condition,  unless  prevented  by  some  insuperable 
cause,  or  even  to  be  absolutely  responsible  for  their  safety  as 
an  insurer. 

A  loan  for  consumption  stands  on  a  different  footing,  be- 
cause the  property  becomes  the  borrower's  and  there  is  no 
trust.  He  cannot  therefore  be  made  answerable  on  the  ground 
of  negligence,  or  rely  on  unavoidable  loss  as  a  defence,  and  the 
remedy  is  ex  contractu  for  the  non-fulfilment  of  the  obligation 
to  return  a  like  amount.  A  request  for  a  loan  is  in  effect  a 
promise  to  repay,  and  if  the  loan  is  pecuniary  creates  a  debt 
which  may  be  recovered  in  an  action  for  money  had  and 
received. 

It  is  not  less  well  settled  that  where  a  tort  is  also  a  breach 
of  contract  the  plaintiff  need  not  proceed  ex  contractu,  but 
may  declare  in  case,  although  he  may  equally  well  maintain 
assumpsit ;  or  as  the  principle  is  stated  in  Chitty's  Pleading,' 
although  there  be  an  express  contract,  yet  if  a  common-law 
duty  grows  out  of  the  relation  which  it  creates,  a  recovery 
may  be  had  in  case  for  the  non-fulfilment  of  the  duly, 
although  it  is  also  a  violation  of  the  contract.' 

A  shepherd  who  sets  a  dog  upon  the  sheep  which  he  has 
been  hired  to  tend  may  be  charged  upon  the  contract  or  as  a 
wrongdoer,  and  so  where  the  master  of  a  vessel  or  a  conmion 
carrier  is  negligent  in  keeping  the  goods  which  are  intrusted 
to  him  for  carriage.* 

1  Baltimore  Railway  Co.  v.  Kemp,  61  Md.  619,  623,  625;  Stanley  «. 
Bircher,  78  Mo.  245.  «  p.  135. 

•  Stanley  v.  Bircher,  78  Mo.  245. 

«  Dickson  v.  Clifton,  2  Wilson,  819;  BnmeU  v.  Lynch,  5  B.  &  C.  588; 
Mast  V.  Goodsou,  8  Wilson,  848 ;  Bretherton  o.  Wood,  3  Brod.  &  Bing.  54. 
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An  averment  that  the  defendant  agreed  to  deliver  certain 
bonds  to  the  plaintiff,  and  in  lieu  thereof  delivered  forged  and 
worthless  instruments  having  the  semblance  of  such  bonds,  is 
a  valid  complaint  in  tort,  although  the  plaintiff  might  have 
maintained  assumpsit ;  and  it  has  been  said  that  when  a  delict 
groves  out  of  and  is  dependent  on  a  contract,  the  action  may 
either  be  ex  contractu  for  the  breach  of  promise,  or  ex  delicto 
for  the  wrong  done  under  the  pretence  of  carrying  the  con- 
tract into  effect.^  In  like  manner  case  wiU  lie  for  the  non- 
fulfilment  of  a  common-law  duty,  although  the  law  implies  a 
promise  for  its  fulfilment,  and  one  who  takes  an  assignment 
of  a  lease  under  and  subject  to  the  covenants  may  conse- 
quently be  liable  to  the  assignor  either  in  case  or  assumpsit,  if 
they  are  not  performed.^ 

These  decisions  are  not  obsolete  even  in  the  states  where 
the  conmxon-law  forms  of  action  have  been  abolished,  because 
the  distinction  between  tort  and  contract  is  fundamental  and 
constantly  recurs  in  the  administration  of  justice.^ 

It  is  established,  in  accordance  with  these  principles,  that  a 
promise  which,  from  the  want  of  a  consideration,  is  not  obliga- 
tory as  a  contract,  may  yet  lay  the  foundation  for  a  recovery 
in  case,  as  defining  the  relation  which  the  defendant  holds 
to  the  plaintiff,  and  the  amount  of  diligence,  time,  and  atten- 
tion it  was  incumbent  on  him  to  bestow^  Such  an  averment 
does  not  change  the  character  of  the  action ;  the  appropriate 
plea  is  still  "  not  guilty ; "  and  merely  introduces  a  new  ingre- 
dient which  modifies  the  obligation  that  would  have  arisen 
from  the  faets  if  standing  alone.  All  that  is  necessarily  im- 
plied in  evidence  that  a  horse  was  left  in  the  defendant's 
keeping  is  that  he  is  a  simple  bailee  or  depositary,  and 
answerable  for  gross  negligence ;  but  what  is  said  at  the  time 
may  show  that  he  is  a  mandatary,  a  borrower,  a  hirer,  or  a 
contractor,  and  bound  to  exact  diligence  or  more  than  ordi- 

^  Shippen  v.  Tankersley,  4  McCrary  C.  Gt.  259,  262;  Addison  on 
Torts,  §  27. 

>  fiximett  0.  Lynch,  5  B.  &  C.  5S9. 

•  Gudger  v.  The  R.  R.,  21  Federal  Rep.  81. 

«  See  MajDz,  ii.  §  239,  pp.  817,  819,  notes  12,  27. 
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nary  care.  These  obligatioiis  were  regarded  by  the  Roman 
law  as  ex  contractu;  but  their  classification  at  common  law 
depends  not  on  the  presence  or  absence  of  a  promise,  but  on 
whether  they  are  gratuitous  or  for  a  reward ;  ^  and  the  appro- 
priate remedy  in  the  former  hypothesis  is  case,  in  the  latter 
assumpsit,  although  either  form  of  action  may  not  infrequently 
be  employed  at  the  will  of  the  pleader.* 

The  allegation  of  a  promise  is  therefore  no  more  conclusive 
of  the  nature  of  a  cause  of  action  at  the  present  day  than  it 
was  in  the  Tear  Books,  and  the  test  is.  Does  the  declaration 
show  a  breach  of  trust,  or  simply  a  breach  of  promise  ?'  A 
criterion  may  now  be  found  in  the  general  issue,  which  is  "  not 
guilty  "  in  case,  and  in  assumpsit  that  the  defendant  *'  did  not 
promise ; "  but  it  was  originally  permissible  to  traverse  any 
material  allegation,  and  rum  assumpsit  might  well  be  a  good 
plea  to  an  action  of  tort. 

There  are  accordingly  numerous  instances  where  a  right  of 
action  ex  delicto  grows  out  of  a  promise,  and  could  not  be 
maintained  had  it  not  been  made.  The  obligation  of  an  un- 
paid agent  or  bailee  does  not,  as  I  have  elsewhere  shown, 
ordinarily  extend  beyond  doing  as  well  as  he  knows  how, 
and  he  may  plead  ignorance  or  want  of  skill  as  an  excuse ;  but 
the  case  is  widely  different  when  he  holds  himself  out  as 
competent  and  well-informed,  or  promises  to  use  proper  means 
for  the  attainment  of  the  end.^ 

In  19  Henry  VI.  49,  pi.  5,  Newton  is  said  to  have  declared 
that  "if  my  hand  is  diseased  and  one  applies  the  remedy  to 
my  heel,  I  shall  have  no  action  unless  he  undertook  to  work 
a  cure."  This  language  seemingly  goes  beyond  the  mark. 
The  bare  fact  of  acting  on  behalf  of  another  may  not  render 
the  agent  liable  for  a  want  of  skill,  but  it  is  still  his  duty  to 

1  Coggs  i\  Bernard,  2  Lord  Raymond,  009,  017. 

>  Burnett  v.  Lynch,  5  B.  &  C.  589;  Corbett  v.  Packington,  6  B.  &  C. 
268. 

s  Mast  V.  Goodson,  3  Wilson,  348;  Corbett  v,  Packington,  6  B.  &  C. 
268. 

«  48  Edward,  TIL  6,  pi.  11;  19  Heniy  YL  49,  pi.  5;  Shiells  v.  Black- 
borne,  1  H.  Bl.  158,  arUe. 
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proceed  wiih  eare ;  and  if  he  is  wanting  in  this  regard  and 
loss  ensaesy  he  must  respond  in  damages.  Conceding  that 
the  mistaken  application  of  a  comiter-irritant  to  one  part  of 
the  ])er8on  to  alleyiate  pain  in  another,  is  not  necessarily  or 
eyen  presmnably  malpractice  on  the  part  of  one  who  does 
not  profess  to  be  a  physician ;  still  if  harm  ensues  a  recovery 
may  be  had  on  proof  that  the  defendant  took  charge  of  the 
case  recklessly,  without  disclosing  his  want  of  knowledge,  or 
was  so  remiss  and  inattentiye  as  to  show  that  he  was  careless 
of  the  result. 

Whatever  the  rule  may  be  where  there  is  no  promise,  it  is 
clear  that  where  a  man  is  induced  to  place  his  person,  child, 
or  goods  under  the  care  of  another,  by  an  assurance  that 
the  duty  shall  be  well  and  effectually  performed,  the  trust 
will  be  co-extensive  with  the  words  in  which  it  is  declared, 
and  a  recovery  may  be  bad  in  case,  whether  the  breach  is 
due  to  incompetency  or  neglect. 

Attorneys,  surgeons,  farriers,  inn-keepers,  common  carriers, 
and  other  persons  exercising  a  public  trade  or  occupation, 
are  within  this  principle,  because  they  impliedly  hold  them^ 
selves  out  as  skilled  in  the  performance  of  their  respective 
callings,  and  ready  and  willing  to  serve  all  who  may  apply ;  ^ 
and  they  may  also  be  answerable  for  declining  to  act  without 
sufficient  cause,  because  not  doing  has  under  such  circum- 
stances the  effect  of  a  misfeasance.^  Such  is  the  position  of 
a  common  carrier  who  arbitrarily  rejects  the  goods  which 
are  tendered  to  him  for  transportation,  or  of  an  inn-keeper 
who  turns  a  traveller  from  his  door. 

It  is  not  therefore  a  justification  for  a  physician  that  he 
mistook  the  case  or  the  remedy,  if  the  truth  would  have  been 
plain  to  any  man  who  knew  the  rudiments  of  his  profession, 
nor  for  a  farrier  that  he  was  ignorant  of  the  proper  method  of 
shoeing  a  horse.  There  is,  however,  no  contract,  in  the  ab- 
sence of  an  express  or  implied  agreement  for  compensation, 
and  the  remedy  lies  in  case  for  the  breach  of  trust. 

»  8  Bl.  Com.  164;  Capel's  Case,  1  Rep.  54  a. 

^  8  Bl.  Com.  164;  Anonymous,  1  YentriB,  836;  Lane  v.  Cotton,  1  Lord 
Baymond,  646,  664. 
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The  doctrine  has  sometimes  been  stated  too  broadly,  as  if 
it  were  true  of  every  man  whose  trade  or  occupation  is  to 
furnish  board  or  lodging,  but  it  only  applies  to  persons  who, 
by  advertising  or  hanging  out  a  sign,  convey  the  impression 
that  they  keep  a  public  house,  and  are  prepared  to  receive  all 
comers ;  and  there  is  nothing  to  preclude  a  man  from  announ- 
cing that  he  has  opened  a  house  of  entertainment  which  is 
designed  exclusively  for  families,  or  that  he  will  not  receive 
bachelors  or  children,  or  persons  of  a  particular  race,  sect,  or 
color.i 

Paid  agents  and  contractors  impliedly  undertake  that  they 
have  the  requisite  skill  and  knowledge,  or  rather  that  the 
contract  shall  be  fulfilled  at  all  events,  and  may  be  made 
answerable  in  assumpsit  for  a  default,  whether  it  is  occasioned 
by  a  want  of  skill  or  negligence.  It  results  from  what  has 
been  said  that  although  a  gratuitous  undertaking  is  not  obliga- 
tory it  may  yet  modify  or  enlarge  the  obligation  growing  out 
of  a  given  state  of  facts,  or  more  accurately  may  be  one  of  sev- 
eral circumstances  which  together  make  it  incumbent  on  the 
promisor  to  do  or  render  something  to  or  on  behalf  of  the 
promisee.  The  obligation  arising  from  the  deposit  of  a  prom- 
issory note  or  other  chattel  is  simply  to  use  ordinary  care  for 
its  safe  keeping ;  but  if  the  bailee  promises  to  take  charge  of 
such  an  instrument  and  present  it  on  the  last  day  of  grace  to 
the  maker,  he  must  either  return  it  to  the  bailor  within  such 
a  reasonable  time  as  will  enable  him  to  find  another  messen- 
ger, or  execute  the  commission,  and  will  be  answerable  for  any 
loss  arising  from  a  want  of  punctuality  and  diligence.^  There 
is  no  consideration,  for  although  the  bailor  parts  with  the  pos- 
session of  the  note  on  the  faith  of  the  bailee's  promise,  it  is 
for  a  purpose  of  his  own,  and  the  benefit  is  conferred  by  and 
not  on  the  bailee.  The  difference  between  such  a  case  and  a 
contract  for  hire  is,  that  in  the  former  the  undertaking  is  ob- 
ligatory from  the  outset,  while  it  is  a  nudum  pactum  in  the 
latter  until  some  act  is  done  or  step  taken  by  the  promisor 

1  See  Calye's  Case,  8  Rep.  32  a;  1  Sm.  L.  C.  8  Am.  ed.  249;  Rex  v. 
Llewellyn,  4  M.  &  S.  306;  Queen  v,  Rymer,  L.  R.  2  Q.  B.  Div.  136. 
>  Fellowes  v,  Gordon,  8  B.  Monroe,  415;  French  v.  Reed,  6  Binn.  808. 
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to  carry  it  into  effect;  or  to  state  the  proposition  somewhat 
differently,  while  the  act  which  renders  a  promise  obligatory 
as  a  contract  must  proceed  from  the  promisee,  a  mandate  de- 
rives its  obligation  from  the  course  adopted  by  the  promisor. 
The  question  was  carefully  considered  in  the  leading  case 
of  Coggs  V.  Bernard,^  which  gave  stability  to  a  rule  that  had 
previously  been  fluctuating  and  ill-defined.    The  action  was 
on  the  case,  and  the  plaintiff  declared  that  the  defendant 
had  undertaken  to  take   up  several  casks  of  brandy  safely 
from  a  certain  cellar,  and  lay  them  safely  down  elsewhere, 
but  performed  the  work  so  negligently  that  one  of  the  casks 
was  staved  and  the  brandy  spilt.  After  "  not  guilty  "  pleaded, 
and  a  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judg- 
ment that  the  defendant  was  not  alleged  to  be  a  common 
porter,  or  that  he  was  to  have  anything  for  his  pains.    Lord 
Holt  held,  in  delivering  judgment,  that  the  defendant  might 
have  removed  the  brandies  or  refrained,  and  if  he  had  chosen 
to  adopt  the  latter  course  nobody  could  have  compelled  him 
to  proceed ;  but  that  when  he  entered  on  the  performance  of 
the  task,  it  became  a  trust,  and  he  was  answerable  for  the  mis- 
carriage occasioned  by  his  default.     ^^  In  such  a  case,"  said  he 
(that  is,  when  the  bailee  promises  to  use  due  care),  ^^  neglect  is 
a  deceit  to  the  bailor.    For  when  he  intrusts  the  bailee  upon 
his  undertaking  to  be  careful,  he  has  put  a  fraud  upon  the 
plaintiff  by  being  negligent,  his  pretence  of  care  being  the 
persuasion  that  induced  the  plaintiff  to  trust  him.    And  a 
breach  of  a  trust  undertaken  voluntarily  will  be  a  good  ground 
tor  an  action.^    There  the  case  was  an  action  against  a  man, 
¥ho  had  undertaken  to  keep  a  hundred  sheep,  for  letting  them 
1)6  drowned  by  his  default.    And  the  reason  of  the  judgment 
is  given,  because  when  the  party  has  taken  upon  him  to  keep 
the  sheep,  and  after  suffers  them  to  perish  in  his  default ; 
inasmuch  as  he  has  taken  and  executed  his  bargain,  and  has 
them  in  his  custody,  if  after  he  does  not  look  to  them  an 
<^oii  lies.    For  here  is  his  own  act,  viz.,  his  agreement  and 
pn)mi8e,  and  that  after  broke  of  his  side,  that  shall  give  a  suf- 
ficient cause  of  action. 
^  2  Lord  Kaymond,  909.  '  1  BoUe  Abr.  10;  2  Henry  YII.  11. 
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^  But,  secondly,  it  is  objected  that  there  is  no  consideration  to 
ground  this  promise  upon,  and  therefore  the  undertaking  is  but 
midum  pactum.  But  to  this  I  answer  that  the  owner's  trust- 
ing him  with  the  goods  is  a  sufficient  consideration  to  oblige 
him  to  a  careful  management.  Indeed,  if  the  agreement  had 
been  executory,  to  carry  these  brandies  from  one  place  to  an- 
other on  such  a  day,  the  defendant  had  not  been  bound  to 
carry  them.  But  this  is  a  different  case,  for  assumpit  does  not 
only  signify  a  future  agreement,  but,  in  such  a  case  as  this,  it 
signifies  an  actual  entry  upon  the  thing  and  taking  tlie  trust 
upon  himself.  And  if  a  man  will  do  that  and  miscarries  in 
the  performance  of  his  trust,  an  action  will  lie  against  him 
for  that,  though  nobody  could  have  compelled  him  to  do  the 
thing." 

The  line  is  here  distinctly  drawn;  there  is  no  contract, 
but  there  is  a  trust  arising  from  the  delivery  and  acceptance 
of  the  goods  which  the  bailee  may  renounce,  but  is  obligatory 
so  long  as  it  endures. 

A  mandate,  though  springing  from  mutual  promises  on  one 
side  to  act  and  on  the  other  to  Indemnify,  is  yet  wanting  in 
mutuality  of  consideration,  because  the  whole  is  for  the  benefit 
of  the  mandant,  who  simply  undertakes  to  keep  the  mandataiy 
harmless.  It  is  therefore  under  our  system  a  nudwm  pactum^ 
tiiat  will  not  give  rise  to  a  trust  until  some  act  is  done  to 
carry  it  into  effect,  and  falls  under  the  head  of  promises, 
which,  though  not  obligatory  and  made  with  no  ill  intent, 
may  yet  lay  the  foundation  for  an  obligation  ex  delicto. 

The  question  when  a  mandate  or  gratuitous  promise  to  act 
on  behalf  of  another  becomes  so  far  obligatory  that  a  failure 
to  carry  it  into  effect  will  constitute  a  wrong  that  may  be 
redressed  by  suit,  was  elaborately  considered  in  Thome  v. 
Deas,^  which  deserves  attentive  consideration,  as  not  only 
elucidating  the  early  law,  but  showing  that  the  doctrine  of 
consideration  has  undergone  no  material  change  since  the 
fifteenth  century.  The  plaintiffs  were  joint  owners  of  one 
moiety  of  a  brig,  and  the  defendant  was  sole  owner  of  the 
other  moiety.    The  brig  sailed  on  a  voyage  to  the  West  Indies, 

1  i  Johns.  84. 
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with  Thome,  one  of  the  plaintiffB  on  board ;  and  on  the  day  of 
her  departure  a  conversation  took  place  between  him  and  the 
defendant,  in  which  Thome  requested  the  defendant  to  insure 
the  vessel,  and  the  latter  replied  that  it  should  be  done  at 
once.    Some  ten  days  afterwards,  the  other  co-plaintiff,  Daniel 
Thome,  was  told  by  the  defendant  that  the  insurance  had  not 
been  effected.    He  expressed  his  dissatisfaction,  and  said  that 
if  the  defendant  did  not  take  out  a  policy  he  would  do  so  him- 
self.    The  defendant  replied  that  Thome  might  make  himself 
easj,  the  insurance  should  be  effected  on  that  very  day.    In 
point  of  fact,  however,  this  promise  was  not  fulfilled,  and  the 
vessel  having  been  lost,  the  plaintiffs  brought  an  action  on 
the  case  to  recover  damages  for  tiie  injury  occasioned  by  the 
breach.    A  verdict  was  taken  for  them  at  the  trial,  subject 
to  the  question  whether  there  was  any  consideration  to  sup- 
port the  promise.    In  delivering  the  opinion  of  the  court, 
Kent,  G.  J.,  said  that  the  defendant's  promise  to  effect  an 
insurance  was  merely  voluntary.    If  one  who  made  such  an 
agreement  entered  upon  the  execution  of  the  business,  and 
did  it  amiss  from  a  want  of  care,  an  action  would  lie  for  the 
misfeasance.     But  the  weight  of  authority  clearly  was  that 
the  non-performance  of  a  voluntary  contract  could  not  be 
made  the  gromid  of  a  recovery  in  damages.    The  opposite 
view  was  indeed  taken  in  the  treatise  of  Sir  William  Jones, 
on  the  Law  of  Bailments,  but  the  learned  author  had  not 
produced  a  single  adjudged  case  in  support  of  his  opinion, 
which  could  only  be  sustained  on  a  doctrine  of  the  civil  law 
that  had  not  been  incorporated  with  the  law  of  England.    The 
rule,  as  stated  in  the  Institutes,  was  that  any  one  might  refuse 
to  accept  a  commission ;  but  that  if  he  agreed  to  execute  the 
mandate,  it  must  be  fulfilled,  or  the  person  who  gave  it  noti- 
fied in  time  to  enable  him  to  look  for  another  agent,  or  trans- 
act the  business  in  person.    The  equity  of  this  principle  was 
as  obvious  as  the  injury  that  might  result  where  a  man,  in 
reliance  on  the  good  faith  of  another  who  had  promised  to  per- 
form a  service,  omitted  to  take  measures  for  his  own  protection. 
There  were,  however,  many  obligations  which  the  law  di&  not 
enforce,  but  left  to  the  forum  of  the  individual  conscience. 
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One  of  the  earliest  cases  on  the  subject  was  Watton  v. 
Brinth,^  where  the  declaration  averred  that  the  defendant 
promised  to  repair  certain  houses  for  the  plaintiff,  and  neg- 
lected to  do  it,  —  to  his  damage.  The  plaintiff  was  non- 
suited because  the  promise  was  not  under  seal ;  but  it  was 
said  that  if  the  plaintiff  had  declared  that  the  work  had  been 
commenced,  and  afterwards  by  negligence  nothing  done,  the 
result  would  have  been  different.  The  distinction  between 
nonfeasance  and  misfeasance  was  made  the  ground  of  the 
decision.  No  consideration  was  stated,  and  the  court  held 
that  a  covenant  was  necessary  to  bind  the  defendant. 

In  a  subsequent  case,^  an  action  was  brought  against  a 
carpenter,  setting  forth  that  he  had  undertaken  to  build  a 
house  for  the  plaintiff,  within  a  certain  time,  and  had  not 
done  it.  The  plaintiff  was  nonsuited  because  the  undertaking 
was  not  binding  without  a  specialty ;  but  it  was  conceded  that 
if  he  had  begun  to  build  the  house,  and  had  done  it  ill  or  neg- 
ligently, an  action  woidd  have  lain  without  deed.  Brooke, 
in  commenting  on  this  case,  remarks  that  it  seems  to  be  good 
law  to  this  day ;  wherefore  the  action  upon  the  case  which 
shall  be  brought  upon  an  assumption,  must  state  that  it  was 
for  a  sum  of  money  to  be  paid  to  the  plaintiff,  for  if  nothing 
is  to  be  paid  the  promise  is  ntidum  pactum. 

The  general  question  whether  assumpsit  would  lie  for  a 
non-feasance  agitated  the  courts  down  to  the  time  of  Henry 
VIII.  There  was  no  dispute  or  doubt  that  an  action  on  the 
case  lay  for  a  misfeasance,  or  the  breach  of  a  trust  under- 
taken voluntarily.  The  point  in  controversy  was  whether  an 
action  upon  the  case  could  be  maintained  for  a  non-feasance, 
or,  as  it  is  now  called,  the  non-performance  of  a  naked  promise ; 
and  whether  there  was  any  remedy  where  the  party  had  not 
secured  himself  under  seal.  But  none  of  these  cases  went 
so  far  as  to  say  that  assumpsit  would  lie  for  the  non-fulfilment 
of  a  promise  without  alleging  a  consideration,  and  when  at 
last  an  action  on  the  case  for  the  non-performance  of  an 
undertaking  came  to  be  established,  the  necessity  of  showing 
a  consideration  was  explicitly  avowed. 

1  2  Henry  IV.  8,  pi.  9.  «  11  Henry  IV  83,  pi.  eo. 
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There  was,  therefore,  no  just  reason  to  infer  from  the 
ancient  authorities  that  such  a  promise  as  the  one  before  the 
court  was  good  without  a  consideration.  The  whole  current 
of  the  decisions  ran  the  other  way,  and  from  the  time  of 
Henry  VII.  to  the  present  the  rule  had  been  uniformly  the 
same. 

The  doctrine  of  Sir  William  Jones,  in  the  Essay  on  Bail- 
ments, was  true  in  reference  to  the  civil  law,  but  totally 
unfounded  under  the  law  of  England ;  and  those  who  atten- 
tively examined  the  head  of  '^  Mandate,''  in  that  treatise 
would  agree  that  it  had  been  hastily  and  loosely  written. 

The  counsel  for  the  plaintiff  had  contended  that  if  the 
general  rule  of  the  common  law  was  against  the  right  to 
maintain  an  action  under  such  circumstances,  the  question 
under  consideration  was  a  commercial  one,  and  governed  by 
a  different  principle.  The  case  of  Wilkinson  v.  Coverdale,* 
was  upon  a  promise  to  cause  a  house  to  be  insured,  and  Lord 
Kenyon  held  the  defendant  liable  because  he  had  proceeded 
to  execute  the  commission  and  had  done  it  negligently.  An 
examination  of  the  decisions  which  had  been  cited  on  behalf 
of  the  plaintiff  would  show  that  they  all  rested  on  this  princi- 
ple. The  defendant  was  consequently  upon  the  whole  case 
entitled  to  judgment. 

This  decision  is  in  accordance  with  the  current  of  authority 
in  Elngland  in  modem  times,  and  notwithstanding  the  seem- 
ing failure  of  justice,  may  be  practically  wise,  as  preventing 
the  litigation  that  would  ensue  if  a  gratuitous  promise  could 
be  made  the  foundation  of  a  suit.  The  case  in  8  Henry  VI. 
36,  pi.  83,  on  which  Sir  William  Jones  principally  relied  as 
an  authority  for  the  position  that  a  mandate  is  obligatory  at 
commoD  law,  would  seem  to  have  been  misunderstood  by  him, 
and  certainly  does  not  warrant  the  inference.  The  suit  was 
against  a  millwright,  and  Strange  declared  on  the  plaintiff's 
behalf  that  the  defendant  undertook  to  make  a  mill  and  raise 
it  by  Christmas,  at  which  time  the  work  was  not  done,  to 
the  plaintiff's  wrong  and  damage,  ten  marks.  Bolf  for  the 
defendant  prayed  judgment  of  the  writ,  because  it  stated  that 

1 1  Esp.  75. 
11 


Digitized  by  VjOOQIC 


162  THE  LAW  OF  G0KTBACT8. 

the  defendant  was  to  make  the  mill  without  setting  forth 
how  much  he  was  to  have  for  doing  it. 

Three  questions  were  discussed  at  the  bar  and  on  the 
bench.  —  Did  a  parol  agreement  require  a  consideration? 
Ought  the  court  to  infer  that  the  defendant  was  to  be  com- 
pensated for  his  work,  although  it  was  not  expressly  stated  ? 
Could  a  recovery  be  had  in  trespass  where  nothing  had  been 
done,  and  the  wrong  consisted  in  a  mere  failure  to  comply 
with  the  terms  of  an  agreement  ?  A  majority  of  the  judges 
were  with  the  plaintiff  on  the  third  point,  and  against  him 
on  the  second,  but  they  all  seem  to  have  agreed  that  unless 
the  defendant  was  to  be  paid  he  was  under  no  legal  obliga- 
tion, and  could  not  be  made  answerable  for  the  default.  The 
discussion  was  cut  short  by  the  Chief  Justice,  who  observed, 
"  All  that  we  say  is  vain,  for  they  have  not  yet  demurred ;  there- 
fore plead  or  demur,  and  it  can  be  considered  at  leisure." 
Rolf  thereupon  pleaded  that  the  mill  was  made,  and  the 
plaintiff  notified;  who  replied  that  he  did  not  want  the  mill, 
and  relied  on  this  as  a  discharge,  and  the  case  then  went 
over  to  another  day.  Although  the  court  did  not  give  judg- 
ment, the  report  justifies  the  conclusion  deduced  by  Brooke, 
that  "  if  it  be  not  expressed  what  he  is  to  have  for  his  work, 
it  is  a  nude  pact  unde  non  oritur  actio.^^  ^ 

The  case  of  Elsee  v.  Gatward  ^  is  closely  analogous  to  Thome 
V.  Deas.  The  declaration  set  forth  that  the  plaintiff  retained 
the  defendant,  who  was  a  carpenter,  to  repair  a  house  before 
a  given  day,  and  that  the  defendant  accepted  the  retainer  but 
did  not  perform  the  work  within  the  time ;  per  quodj  the  walls 
of  the  plaintiff's  house  were  damaged.  Lord  Kenyon  said  that 
if  the  suit  had  been  in  assumpsit,  it  could  not  have  been  sus- 
tained for  want  of  a  consideration.  The  declaration  stated 
that  the  defendant  was  retained  to  build  and  repair  certain 
houses ;  but  it  was  not  stated  that  he  was  to  receive  any  con- 
sideration, or  that  he  entered  upon  the  work.  No  considersr 
tion  resulted  from  his  calling  as  a  carpenter,  nor  from  the 
undertaking ;  and  the  amount  of  the  whole  was  that  he  had 
deceived  the  plaintiff  and  broken  his  promise,  and  for  this  no 

1  Brooke,  Tit  Action  sur  le  Case,  pi.  7.  «  5  T.  R.  148. 
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action  could  be  maintained.  In  Cogga  v.  Bernard,^  Lord  Holt 
had  cited  and  recognized  the  case  in  11  Henry  lY.  88,  pi.  60, 
where  an  action  was  bronght  against  a  carpenter  for  that  he 
had  undertaken  to  build  a  bam  for  the  plaintiff,  and  had  not 
done  it ;  and  it  was  adjudged  that  the  action  would  not  lie. 
And  this  opinion  was  conclusive,  because  the  justice  of  the 
case  did  not  depend  on  the  form  of  the  action ;  and  if  assump- 
sit could  not  be  maintained  under  such  circumstances,  a  recov- 
ery could  not  be  had  by  bringing  the  action  in  tort. 

The  subject  was  reviewed  in  Balfe  v.  West,*  where  the  de- 
fendant, who  had  gratuitously  accepted  the  office  of  steward 
of  a  horse-race,  was  held  not  to  be  responsible  for  a  loss  aris- 
ing from  his  failure  to  take  the  necessary  measures  to  deter- 
mine by  whom  the  race  was  won,  although  the  result  might 
have  been  different  if  he  had  entered  on  the  performance  of 
the  trust. 

It  is  not  less  well  established  that  one  who  enters  on  the 
performance  of  a  mandate,*  or  gratuitous  undertaking  to  act 
on  behalf  of  another,  is  responsible  not  only  for  what  he  does, 
but  for  what  he  leaves  unfulfilled ;  and  cannot  rely  on  the 
want  of  a  consideration  as  an  excuse  for  the  omission  of  any 
step  that  is  requisite  for  the  protection  of  the  interests  in- 
trusted to  his  care. 

In  French  v.  Beed,^  the  plaintiff  wrote  requesting  the  de- 
fendants to  effect  an  insurance  from  Philadelphia  to  two  ports 
in  the  Island  of  St.  Domingo.  The  defendants  obtained  an 
insurance  to  one  port  only,  and  the  vessel  was  captured  on 
her  voyage  from  the  first  port  (where  she  had  arrived  in 
safety)  to  the  second.  There  had  been  intimacy  and  busi- 
ness dealings  between  the  plaintiff  and  the  defendants  some 
time  previously;  but  when  the  plaintiff  gave  the  order  the 
balance  of  accounts  was  in  the  defendants'  favor,  and  there 
was  no  circumstance  which  rendered  it  obligatory  on  them  to 
render,  or  entitled  the  plaintiff  to  demand  such  a  service. 
The  jury  were  instructed  that  although  the  defendants  were 
not  bound  to  accede  to  the  plaintiff's  request,  yet  when  they 
agreed  to  do  as  he  desired  and  did  it  ill,  they  became  liable 

1  2  Lord  Raymond,  009.  ^  18  C.  B.  466.  *  6  Binn.  SOS. 
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for  the  consequences ;  and  a  verdict  was  accordingly  rendered 
against  them  for  the  full  amount.  It  was  held  in  like  man- 
ner in  Gill  V.  Middleton,^  that  a  promise  on  the  part  of  a  land- 
lord to  make  repairs  which  are  not  stipulated  for  in  the  lease 
is  without  consideration,  and  may  consequently  be  repudiated 
or  performed  at  his  option ;  but  that  if  he  sees  fit  to  perform 
it  he  will  be  answerable  for  the  manner  in  which  the  work 
is  done. 

The  practical  difference  between  the  Roman  and  English 
law,  therefore,  is  as  to  the  period  when  the  obligation  bepns, 
which,  according  to  the  former  system,  is  when  the  defendant 
undertakes,  and  under  the  latter  when  he  enters  on  the  per- 
formance of  the  work.  There  is  no  consideration  in  either 
case:  none  before  the  work  is  begun,. because  until  then  the 
mandant  may  recall  the  request,  and  with  it  the  implied 
promise  of  indemnity;  and  none  afterwards,  because  begin- 
ning to  render  a  gratuitous  service  to  another  is  obviously  not 
a  consideration  for  a  promise  to  complete  the  task.  There 
would  consequently  be  no  obligation,  were  it  not  that  when 
the  mandatary  begins  to  act,  and  thus  not  only  gives  undenia- 
ble evidence  that  he  considers  himself  bound,  but  may  induce 
the  mandant  to  refrain  from  acting  for  himself,  a  trust  arises, 
not  ex  contractUj  but  from  the  facts,  which  may  be  enforced  by 
suit.  It  may  be  asked  :  How  can  such  a  result  be  reconciled 
with  the  principles  of  the  common  law  ?  Does  one  who  agrees 
gratuitously  to  build  a  house  bind  himself  irrevocably  by  lay- 
ing the  foimdation  ?  or  can  a  recovery  be  had  for  a  failure  to 
fulfil  a  naked  promise  to  repair  a  watch,  on  proof  that  it  was 
delivered  to  and  accepted  by  the  defendant  ?  If  such  be  the  law, 
what  becomes  of  the  doctrine  of  consideration  ?  The  subject 
is  an  intricate  one ;  but  the  objection  would  appear  to  admit 
of  the  following  answers :  1st.  No  recovery  can  be  had  in 
such  cases  for  the  mere  breach  of  promise,  or  without  proof  of 
special  damage.  An  action  will  not  lie  against  a  carpenter  for 
beginning  to  roof  a  house  and  leaving  it  unfinished,  in  the  ab- 
sence of  a  consideration,  unless  the  plaintiff  shows  that  the 
goods  or  furniture  it  contained  were  injured  by  the  want  of 
^  105  Mass.  477. 
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covering,  and  consequent  exposure  to  the  elements.  2d.  If 
no  loss  has  arisen,  and  subject  to  the  duty  of  making  compen- 
sation if  it  has,  a  gratuitous  undertaking  may  be  rescinded, 
although  the  mandatary  has  entered  on  the  performance  of 
the  work,  on  notice  to  the  mandant  and  an  opportunity  given 
to  him  to  engage  some  other  person  to  complete  what  is  left 
unfulfilled.  If  I  promise  to  mail  a  letter  for  a  friend,  and  find 
that  I  have  not  time,  I  may  return  it  without  incurring  any 
liability,  unless  there  is  an  opportunity  to  send  it  through 
another  channel,  and  he  suffers  from  the  delay. 

What  is  such  a  commencement  of  performance  as  will  ren- 
der a  mandatary  answerable  for  not  completing  the  work  or 
executing  it  negligently,  has  not  been  accurately  defined,  and 
may  give  rise  to  questions  that  cannot  easily  be  solved.  Had 
the  plaintiff  in  Thome  v.  Deas  placed  a  written  acceptance  of 
an  offer  to  insure  the  brig  in  the  defendant's  hands,  on  the 
faith  of  an  assurance  that  it  should  be  given  to  the  under- 
writer, would  an  omission  to  deliver  the  letter  within  a  reason- 
able time  have  been  a  misfeasance,  rendering  him  answerable 
in  damages?  —  and  if  this  inquiry  should  be  answered  afiirma- 
tively,  what  is  the  difference  between  such  a  case  and  one 
where  the  message  is  sent  orally,  through  an  intermediary, 
who  promises  to  give  it,  but  fails  ? 

It  may  also  be  observed  that  although  the  cases  cited  from 
the  Tear  Books  in  Elsee  v.  Gatward  and  Thome  v.  Deas  show 
that  a  mandate  is  not  obligatory  as  a  contract,  they  do  not 
cover  the  entire  ground,  because  the  plaintiff  did  not  there 
aver  a  consequential  injury  arising  from  the  defendant's  breach 
of  faith ;  and  it  was  explicitly  declared  that  where  the  non-fea- 
sance operates  as  a  deceit  a  remedy  might  be  had  in  tort  and, 
as  it  would  seem,  whether  there  was  or  was  not  a  consideration 
for  the  promise.^  The  smith  who  omitted  to  shoe  the  travel- 
ler's horse,  the  carpenter  who  failed  to  roof  the  house  at  the 
appointed  time,  are  seemingly  instances  in  point ;  for  although 
the  undertaking  was  spoken  of  as  a  covenant,  it  can  hardly  be 
supposed  that  a  promise  to  fit  a  shoe  would  be  reduced  to 
writing  and  authenticated  by  a  seal. 

1  3  Heniy  VI.  36,  pi.  33;  11  Henry  VI.  18,  pi.  10. 
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The  distinction  between  misfeasance  and  non-feasance  has 
no  place  in  the  law  of  contracts  properly  so  called,  and  does 
not  apply  in  covenant  or  assompsit.  If  a  man  enters  into  a 
valid  agreement  to  build  a  house,  which  he  does  not  fulfil,  the 
plaintiff  may  recover,  whether  the  breach  consists  in  an  abso- 
lute refusal  to  perform  the  agreement,  or  in  the  negligent  and 
unskilful  manner  in  which  the  work  is  done.  But  if  there  is 
no  contract,  or  none  which  is  valid,  he  cannot  be  made  an- 
swerable unless  he  enters  upon  the  performance  of  the  duty 
and  does  it  ill,  and  the  remedy  must  then  be  sought  in  case 
as  distinguished  from  assumpsit.  The  point  will  appear  in  a 
clearer  light,  if  it  is  regarded  as  springing  from  the  law  of 
trusts  and  not  of  contracts.  What  is  said  must  no  doubt  be 
taken  into  view  in  determining  the  extent  and  nature  of  the 
obligation,  as  well  as  what  is  done ;  but  this  is  true  of  every 
declaration  of  trust.  A  contract  cannot  exist  without  a  con- 
sideration, and  a  consideration  must  be  something  moving 
from  the  plaintiff  and  detrimental  to  him,  or  beneficial  to  the 
defendant.  Such  a  definition  obviously  excludes  a  gratuitous 
bailment,  which  imposes  a  burden  on  the  bailee  for  the  bailor's 
benefit.  In  Pickas  v.  Ouile,^  the  declaration  alleged  that  the 
defendant,  in  consideration  that  the  plaintiff  had  then  and 
there  delivered  certain  broadcloths  and  packs  of  wool  to  him 
at  his  request,  promised  to  deliver  the  same  to  the  plaintiff 
when  requested ;  and  Yelverton  showed  in  arrest  of  judgment 
that  there  was  no  consideration  laid  in  the  declaration  to  draw 
a  promise  from  the  defendant,  for  the  defendant  had  no  benefit 
from  the  cloths  but  rnuiam  custodtamy  which  is  rather  a  charge 
than  a  benefit,  for  the  defendant  could  not  use  them.  Quod 
fuit  cancenwn  per  totam  curiam,  and  nil  capiat  per  biUam 
entered.  The  law  was  held  the  same  way  by  the  Exchequer 
Chamber  in  Riches  v.  Briggs,^  reversing  the  court  below, 
which  had  given  judgment  for  the  plaintiff. 

It  was  decided  conversely  inCorbett  v.  Packington,'  that  there 
is  no  legal  duty  to  redeliver  arising  from  the  acceptance  of 
goods  for  safe  keeping,  on  which  a  recovery  can  be  had  in 
case ;  and  that  if  damages  are  given  on  such  grounds  it  must 

»  Yelv.  128.  «  YelT.  4.  •  6  B.  4  C.  268. 
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be  in  assumpsit  and  for  the  breach  of  an  express  promise. 
The  proper  course  is  to  make  a  demand  ^  and  bring  trover  if 
the  properly  is  withheld. 

It  was  notwithstanding  determined  in  Wheatley  v.  Low,^ 
coaformably  to  Ostrand  v.  Crossing,^  and  Starkey  v.  Mihie,^ 
that  parting  with  money  and  intrusting  it  to  an  tmpaid  bailee 
or  mandatary  will  uphold  an  undertaking  on  his  part  to  pay 
it  over  to  a  third  person  to  whom  the  bailee  is  indebted ;  and 
in  Whitehead  v.  Oreetham,^  the  court  held  that  a  recovery 
might  be  had  in  assumpsit  for  the  breach  of  a  promise  to  use 
due  care  in  investing  a  sum  of  money  for  the  plaintiff,  al- 
though it  was  not  averred  that  the  defendant  was  to  be  paid 
for  his  time  and  trouble. 

K  this  view  is  just,  the  delivery  of  a  chattel  for  a  purpose 
which  concerns  the  bailor,  and  is  not  in  any  sense  beneficial 
to  the  bailee,  is  a  consideration  for  any  contract  that  the  par- 
ties may  think  fit  to  make  relatively  to  the  matter  in  hand. 
The  bailor  may  stipulate  that  the  bailee  shall  be  answerable 
for  the  event,  and  not  merely  for  the  want  of  care,  and  a  re- 
covery had  against  one  who  gratuitously  receives  a  package 
of  money  or  a  bale  of  merchandise  for  transportation,  on  a 
promise  that  it  shall  arrive  in  safety,  or  even  to  compensate 
the  owner  for  intrusting  it  to  his  care. 

Moreover,  an  obligation  may,  as  we  have  seen,  arise  without 
a  transfer  of  possession ;  and  a  mandatary,  who  promises  to 
effect  an  insurance  and  enters  on  the  execution  of  the  trust, 
is  bound  to  do  all  in  his  power  to  bring  it  to  a  successful  ter- 
mination, whether  the  vessel  is  or  is  not  delivered  to  him.*  So 
the  liability  of  one  who  undertakes  to  make  an  investment  for 
another,  arises  from  the  confidence  reposed  in  his  judgment 
and  discretion,  and  may  exist  although  the  money  does  not 
pass  through  his  hands,  and  is  paid  directiy  to  the  borrower. 

The  true  theory  seems  to  be  that  the  acceptance  of  another's 
goods  gives  rise  to  a  trust,  which  is  coextensive  with  the  pur- 
pose for  which  they  are  delivered  and  received,  and  that  will 

1  Croke  Jao.  668.  •  Bolle  Abr.  §  11,  pi.  7. 

*  Id.  !  32,  pi  18.  «  1  MoClel.  &  Y.  205. 

*  French  v.  Beed,  5  Binn.  808,  arUe. 
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be  obligatory  so  long  as  it  endures,  although  it  may  be  deter- 
mined on  reasonable  notice  to  the  bailor.  The  obligation  is 
ordinarily  to  keep  safely  and  surrender  on  demand ;  but  the 
bailee  may  equally  be  bound  to  carry  elsewhere  or  deliver  to 
a  third  person.  The  declaration  should  nevertheless  be  in 
case,  because  the  allegation  of  a  contract  implies  that  the 
defendant  has  bound  himself  irrevocably  and  cannot  recede.^ 
In  Wheatley  v.  Low,^  which  is  designated  by  the  reporter  as  an 
action  on  the  case,  the  plaintiff  averred  that  he  was  indebted 
to  one  J.  S.,  and  gave  £10  to  the  defendant  with  the  intent 
that  he  should  deliver  it  to  J.  S.  in  part  payment,  which  the 
defendant  promised  to  do,  and  assigned  as  a  breach  that  the 
payment  had  not  been  made.  A  verdict  having  been  found 
for  the  plaintiff  on  a  plea  of  nonassumpsit,  it  was  moved  in 
arrest  of  judgment  that  the  acceptance  of  money  to  be  paid 
over  to  another  cannot  be  a  consideration  to  uphold  a  promise. 
This  argument  was  overruled,  and  judgment  entered  for  the 
plaintiff,  on  the  ground  that  the  acceptance  of  the  money  and 
a  promise  to  deliver  it  was  a  good  consideration  to  charge  the 
defendant. 

There  can  be  no  doubt  that  the  bailment  and  acceptance  of 
goods  or  money  are  a  suflBcient  consideration,  or  more  accu- 
rately cause,  to  render  it  incumbent  on  the  bailee  to  surrender 
what  has  been  intrusted  to  his  care,  or  even  to  hand  it  over  to 
a  third  person,  if  such  was  his  undertaking  to  the  bailor ;  and 
what  Wheatley  v.  Low  really  determines  is  in  accordance 
with  Coggs  V.  Bernard,  that  one  who  enters  on  the  perform- 
ance of  a  gratuitous  undert-aking  or  mandate  may  be  made 
answerable  in  case  for  a  want  of  diligence  or  good  faith. 
The  declaration  set  forth  a  promise,  but  this  does  not  show 
that  the  suit  was  ex  contractu,  because,  as  Lord  Holt  pointed 
out,  it  is  the  bailment  and  undertaking  which  together  consti- 
tute the  trust. 

The  same  explanation  applies  to  Whitehead  v.  Greetham, 

*  See  The  American  Jurist,  xvi.  253,  276 ;  Coggs  v,  Bernard,  2  Lord 
Raymond,  909,  920;  Dickson  v.  Clifton,  2  Wilson,  319;  Brown  v.  Dixon, 
1  T.  R.  274;  Elsee  v,  Gatward,  5  id.  143. 

«  Croke  Jac.  668. 
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where,  as  Best,  C.  J.,  observed,  the  delivery  and  acceptance  of 
the  money  rendered  the  defendant  answerable  for  its  applica- 
tion in  the  manner  designated  by  the  plaintiff,  and  tacitly  or 
expressly  agreed  to  by  him.  What  these  decisions  indicate 
is,  that  a  recovery  may  be  had  in  such  instances  either  in  as- 
smnpsit  or  case,  or  rather  that  the  difference  is  merely  formal 
and  both  remedies  substantially  the  same.  A  reference  to  the 
precedents  will  accordingly  show  that,  whichever  form  is 
adopted,  the  declaration  equally  avers  an  undertaking  by  one 
party,  and  a  delivery  by  the  other,  —  the  only  difference  being 
that  compensation  is  sought  in  the  one  case  for  the  disregard 
of  the  duty  arising  from  the  transaction  regarded  as  a  whole, 
and  in  the  other  the  breach  of  an  implied  promise  that  the 
duty  shall  be  fulfilled.^ 

It  results  from  what  has  been  said  that  the  question  is  one 
of  pleading,  and  not  as  to  the  right.  The  books  agree  that 
the  bailment  of  goods  or  money  may  give  rise  to  a  trust  in 
favor  of  the  bailor  or  a  third  person,  depending  for  its  nature 
and  extent  on  what  is  said  and  done  on  either  side ;  and  the 
doubt  is  as  to  the  means  by  which  the  obligation  should  be 
enforced,  and  whether  assumpsit  can  be  used  concurrently 
with  case  or  as  a  substitute  for  a  bill  in  equity. 

»  2  Chitty's  Pleadings,  834,  870;  1  Sm.  L.  C.  7  Am.  ed.  447;  Garland 
V.  Dayis,  4  How.  131, 143;  Memphis  &  Charleston  R.  R.  Co.  v.  Reeves, 
10  Wallace,  176;  Dixon  v.  Barclay,  22  Ala.  370. 
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CHAPTER  IX. 

ROHAN   AND   COMMON  LAW  CONTRASTED. 

Source  of  ObligatioD.  —  Promise  to  give  Refusal.  —  Guaranty.  —  Agency  or 
Mandate.  —  Contracts  for  the  benefit  of,  or  performance  by,  Third  Persons. 
*-  Acceptance  of  Offer.  —  Consideration.  —  Cause.  —  Parties. 

The  obligation  of  a  contract  is,  as  I  have  elsewhere  shown, 
derived  by  the  civil  law  as  finally  developed,  from  the  confi- 
dence reposed  by  either  party  in  the  good  faith  of  the  other, 
and  the  wrong  of  disappointing  an  expectation  that  has  been 
deliberately  excited.  It  arises  at  common  law,  in  the  case  of 
the  parol  or  unsealed  agreements  through  which  the  business 
of  life  is  for  the  most  part  carried  on,  from  the  passage  of  the 
consideration;  or,  in  other  words,  from  the  loss  incurred, 
value  given,  or  obligation  contracted  on  the  faith  of  the  prom- 
ise. The  two  methods  are  in  this  respect  contrasted,  a  con- 
sideration adding  nothing  to  the  validity  of  the  contract  in  the 
one,  and  being  essential  to  its  obligation  in  the  other.  It  fol- 
lows that  while  assent  may  give  validity  to  a  promise  under 
the  civil  law,  although  the  contract  is  unilateral,  there  will  be 
no  obligation  at  common  law  unless  something  is  done  or 
promised  on  the  other  side.  Hence,  where  one  gives  another 
the  refusal  of  that  which  he  desires  to  sell ;  or  in  other  words, 
agrees  not  to  dispose  of  the  property  without  first  offering  it 
to  him,  or  that  he  shall  have  a  certain  time  within  which  to 
determine  whether  he  will  accept,  the  compact  is  invalid  under 
the  latter  system  from  the  want  of  a  consideration ;  but  has, 
agreeably  to  the  former,  a  sufiicient  cause  in  the  hope  that  the 
offeree  will  consider  the  proposal  favorably  and  be  induced  to 
purchase.^    So  a  promise  to  be  answerable  for  the  good  con- 

1  Boston  &  M.  R.  R.  Co.  v.  Bartlett,  8  Cush.  325;  Fisher  o.  Seltzer,  11 
Harris,  308;  Payne  v.  Cave,  3  T.  B.  lH. 
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duct  of  a  third  person,  or  for  such  sums  as  may  be  lent  to  him 
during  the  ensuing  year,  becomes  irrevocable  under  the  civil 
law  when  assented  to  by  the  promisee,  but  is  not  binding  at 
common  law  unless  under  seal,  or  until  credit  is  actually  given 
in  reliance  on  the  promise.^ 

These  are  not  the  only  instances  of  a  diversity,  which  is  so 
far  radical  that  some  care  is  needed  in  reasoning  from  the 
civil  to  the  common  law,  and  an  attempt  to  harmonize  both 
doctrines  may  lead  to  results  that  are  not  compatible  with 
either.  The  Roman  jurists  held,  in  conformity  with  the  prin- 
ciple that  contractual  obligations  result  from  consent,  that  a 
Uiird  person  could  neither  take  advantage  of  nor  be  bound  by 
a  contract.^  So  far  the  rule  is  logical,  and  recognized  by 
every  system  of  jurisprudence.  But  the  doctrine  that  the  acts 
and  contracts  of  one  who  is  authorized  to  act  for  or  represent 
another  are  the  acts  and  contracts  of  the  principal,  did  not  pre- 
vail at  Rome.  A  mandate,  which  in  our  eyes  is  a  power  or  au- 
thority, was  regarded  by  them  as  a  contract,  which  bound  the 
principal  to  the  mandatary,  but  established  no  direct  relation 
between  the  principal  and  the  persons  with  whom  the  manda- 
tary contracted  for  his  benefit.^  If  a  mandatary  entered  into 
an  agreement  which  the  principal  refused  to  fulfil,  the  agent, 
and  not  the  principal  was  liable ;  and  so  if  the,  opposite  party 
made  default,  the  mandatary  alone  could  sue.^ 

The  rule  was  inflexible  and  never  abrogated,^  although  it 
was  evaded  by  the  aid  of  one  of  those  ingenious  fictions  which 
have  been  used  in  all  ages  to  supplement  the  law.^  A.  manda- 
tary or  agent  who  contracted  with  a  third  person  had  a  remedy 
against  him  on  the  contract,  and  against  his  principal  for  in- 
demnity, which  it  was  his  duty  to  use  for  the  protection  of 
the  parties  beneficially  interested.    And  as  the  pra&tor  consid- 

1  Offord  V.  Davies,  12  C.  B.  N.  b.  748;  Calvert  v.  Gordon,  3  M.  &  B. 
124;  Gordon  v.  Calvert,  2  Simon,  253,  4  Bossell,  581. 

*  Pothier,  Traits  des  Obligations,  Partie  i.  ch.  i.  art.  5,  §  54;  Maynz, 
ii.  §  206;  Poste,  p.  314. 

»  Maynz,  ii.  §  222,  p.  259. 

*  Maynz,  ii.  §§  206,  222;  Debol,  livre  III.  tit.  ziii.  ch.  i. 

>  Maynz,  ii.  §  206,  p.  188.  «  Maynz,  ii.  §  222,  p.  268. 
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ered  that  which  ought  to  be  done  as  actually  done,  they  were 
finally  allowed  to  proceed  directly  on  the  contract,  not  as 
having  been  made  by  them,  but  as  one  made  for  their  use. 
If,  for  instance,  one  sold  or  leased,  or  entered  into  an  engage- 
ment of  any  other  kind  through  an  agent,  the  party  with 
whom  the  agent  contracted  might  proceed  in  his  right  against 
the  principal,  while  the  latter  was  in  his  turn  subrogated  to 
the  agent's  remedy  to  compel  the  fulfilment  of  the  contract.^ 
This  did  not  exonerate  the  mandatary,  who  continued  to  be 
personally  liable,  and  might  be  a  loser  through  the  insolvency 
or  bad  faith  of  the  principal ;  but  it  seems  that  during  or  per- 
haps before  the  time  of  Justinian,  he  was  relieved  from  re- 
sponsibility unless  he  had  exceeded  his  instructions  or  made 
the  agreement  in  his  own  name  without  disclosing  his  princi- 
pal.2  Such  is  now  the  rule  of  the  modern  civil  law  as  admin- 
istered on  the  European  continent,  or  the  reverse  of  what  it 
originally  was  at  Rome. 

It  is  proper  to  add  that  as  the  consensual  contracts  derived 
their  obligation  from  the  meeting  of  the  minds  on  either  side ; 
so  the  parties  need  not  be  present,  and  might  signify  their  as- 
sent by  a  letter,  or  through  an  agent  or  messenger.  But  an 
agent  could  not  contract  for  his  principal,  or  bind  him  to  a 
third  person  by  agreeing  to  terms  which  he  did  not  specifically 
authorize  or  approve. 

The  steps  by  which  the  Roman  law  was  freed  from  the  rule 
that  a  principal  is  not  bound  by  the  contracts  of  his  agent 
were  gradual  and  the  work  of  centuries ;  ^  and  we  may  be  sur- 
prised that  it  did  not  sooner  occur  to  jurists  of  so  much 
practical  good  sense  and  acuteness,  that  he  who  acts  through 
another  whom  he  has  duly  authorized  is  in  the  same  position 
as  if  he  acted  personally.  No  such  question  can  arise  under  a 
system  which  derives  the  obligation  from  the  relation  between 
the  promisor  and  the  person  from  whom  the  consideration 

1  Accarias,  ii.  Nos.  636,  637. 

«  Poste,  pp.  353,  355;  Delsol,  livre  ID.  tit.  xiii,  ch.  i,  §  162;  Pothier, 
Traits  du  Contrat  de  Mandat,  ch.  iii.  §  2,  No.  87;  Traits  des  Obligations, 
Partie  ii.  ch.  vi.  art.  2,  §  2. 

»  Poste,  p.  355. 
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moves ;  and  hence  at  common  law  a  parol  contract  binds  the 
principal,  and  not  the  agent,  unless  it  is  made  on  the  agent's 
credit,  when  both  are  ordinarily  answerable.  So  one  who 
parts  with  yalue,  or  enters  into  an  obligation  on  the  faith  of 
an  assurance  from  another,  is  equally  entitled  to  compensa- 
tion whether  the  promisor  prescribes  the  terms  on  which  he 
is  willing  to  be  bound,  or  leaves  them  to  the  discretion  of  a 
third  person,  whom  he  employs  or  authorizes. 

Agreements  under  seal  follow  a  different  rule,  and  are  not 
obligatory  on  third  persons  although  made  on  their  behalf, 
and  by  one  whom  they  have  authorized ;  and  hence  a  princi- 
pal cannot  sue  or  be  sued  on  a  covenant  by  or  with  his  agent, 
although  a  court  of  equity  will  compel  the  agent  to  place  the 
remedy  at  his  disposal,  or  he  may  proceed  in  the  agent's  name,^ 
and  rely  on  the  covenant  as  his  warrant.  The  question,  nev- 
ertheless, depends  on  the  letter  of  the  contract,  or  more  accu- 
rately on  therintention  which  it  discloses ;  and  if  the  agreement 
purports  to  be  made  by  the  principal  he  will  be  bound,  al- 
though he  does  not  put  his  hand  to  the  instrument  and  the 
seal  is  affixed  by  the  agent.^ 

We  are  indebted  to  the  technicality  of  the  Roman  law  of 
mandate,  and  the  efforts  made  to  shape  it  in  this  and  some 
other  particulars  to  the  ends  of  justice,  for  a  principle  which 
has  been  adopted  by  the  courts  of  equity,  and  serves  to  miti- 
gate the  rigor  of  the  common  law.  I  refer  to  the  doctrine 
that  one  may  be  compelled  to  use  his  legal  remedies  for  the 
benefit  of  the  party  beneficially  interested ;  and  in  a  way  to 
throw  the  burden  on  the  person  on  whom  it  should  ultimately 
devolve.*  It  is  on  this  ground  that  a  surety  who  pays  the 
debt  is  subrogated  to  the  remedies  of  the  creditor ;  and  that  a 
creditor  who,  having  two  funds  open  to  him  while  another 
creditor  has  access  to  but  one,  exhausts  the  latter  fund,  may 
be  compelled  to  cede  the  former  to  the  party  whom  he  has 
prejudiced  by  his  act.    Such  is  now  the  rule  in  the  United 

1  See  1  Am.  Leading  Cases,  5  ed.  728;  Evans  v.  Wells,  22  Wend.  824, 
825;  Townsend  v.  Hubbard,  4  Hill,  851;  Bellas  v.  Hays,  5  S.  &  R.  427. 

*  Wilks  V.  Black,  2  East,  142;  Mussey  v.  Scott,  7  Cush.  217. 

•  Maynz,  ii.  §§  188,  206,  222,  pp.  84, 100,  261. 
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States,  although  it  was  confined  at  Borne  and  subsequently  in 
the  English  Court  of  Chancery  to  cases  where  the  surety  stip- 
ulated that  the  payment  should  operate  as  a  purchase,  as 
distinguished  from  an  extinguishment  of  the  debt^ 

Agreeably  to  the  civil  law,  the  object  of  a  contract,  or  in 
other  words  what  the  debtor  agrees  to  do  or  render,  must  be 
certain,  must  be  possible,  and  must  be  useful  to  the  creditor,  — 
that  is,  something  in  which  he  is  interested,  and  for  which  he 
will  be  entitled  to  compensation  if  the  contract  be  not  fulfilled.* 

The  first  of  these  requisites  results  from  the  nature  of 
things.  Until  the  parties  agree  what  one  is  bound  to  perform 
and  the  other  entitled  to  demand,  there  can  be  no  obligation, 
because  their  minds  do  not  meet  in  a  common  purpose,  and 
because  there  is  nothing  to  guide  the  tribunals  in  assessing 
damages  or  enforcing  a  specific  performance.  What,  how 
much,  where,  and  when,  must  consequently  be  defined  with  a 
clearness  that  leaves  no  doubt  that  cannot  be  resolved ;  al- 
though in  this  as  in  most  other  cases,  that  is  certain  which 
may  be  reduced  to  certainty,  and  a  contract  is  not  necessarily 
invalid  because  what  is  to  be  given  and  received  is  left  to  the 
determination  of  a  third  person,  or  even  to  one  of  the  parties 
interested.* 

Performance  must  be  possible,  or,  more  accurately,  what 
is  contracted  for  must  not  be  such  that  from  its  own  na- 
ture it  cannot  be  done  or  rendered ;  for  if  it  is  a  thing  which 
might  be  done,  it  is  immaterial  that  it  is  one  which  the  debtor 
is  unable  to  do.  A  promise  to  put  a  girdle  round  the  earth  in 
forty  minutes ;  to  make  a  payment  to  one's  self ;  to  bring  a 
roc's  egg  from  Mount  Caucasus ;  to  sell  a  freeman  into  slavery ; 
or  convey  a  public  building, —  as,  for  instance,  the  Houses  of 
Parliament,  or  the  Capitol  at  Washington,  —  is  absurd,  and 
therefore  destitute  of  obligation ;  *  and  such,  if  taken  literally, 
would  also  be  the  rule  with  regard  to  a  promise  that  it  shall 
not  rain  to-morrow,  or  that  a  house  or  vessel  shall  not  be 

1  See  Maynz,  ii.  §  188,  p.  86. 

*  Maynz,  ii.  §§  199,  206;  Delsol,  livre  m.  lit  iii.  ch.  ii.  §  3. 

*  Maynz,  ii.  §  199. 

«  Delsol,  vol.  ii.  418,  livre  m.  tit  iii.  ch.  ii. ;  Maynz,  ii.  §  199. 
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wrecked,  or  consumed.  But  Buch  promises  may  be  liberally 
interpreted  as  undertakings  to  be  answerable  for  the  loss  or 
damage  that  will  result  if  they  are  not  fulfilled,  and  will  then 
take  effect  as  contracts  of  guaranty  or  insurance.^ 

What  is  promised  must  also  be  useful  or  beneficial  to  the 
promisee,  because  the  law  will  not,  agreeably  to  the  same 
anthorities,  sanction  an  obligation  that  can  answer  no  good 
purpose,  or  award  damages  where  there  is  no  loss.^ 

It  follows,  according  to  the  Roman  jurists,  from  the  second 
and  third  of  the  aboye  rules,  that  one  can  neither  promise  that 
a  third  person  shall  perform,  nor  stipulate  for  a  performance 
that  will  be  exclusively  beneficial  to  a  third  person ;  in  the 
former  case  because  the  object  is  impossible,  since  no  man  can 
compel  another  to  act ;  in  the  latter,  because  the  promisee  has 
no  interest  in  the  fulfilment  of  the  contract.^  Both  rules 
were  technical,  and  gave  rise  to  numerous  distinctions  by 
which  they  were  practically  evaded.  A  man  could  not  under- 
take that  another  should  withhold  or  render,  but  might 
undertake  to  cause  him  to  fulfil  the  contract,  or  to  be  an- 
swerable if  he  did  not.  Thus  it  is  said  in  the  Institutes,^ 
that  one  cannot  promise  that  Titius  shall  give  five  gold  pieces, 
but  if  he  promises  to  cause  Titius  to  give  them  he  will  be 
bound ;  and  if  the  words  admitted  of  it,  such  was  the  inter- 
pretation put  on  the  contract  in  obedience  to  the  principle 
that  agreements  shall,  if  possible,  be  so  construed  as  to  take 
effect.^  So  an  undertaking  that  another  shall  perform,  or  to 
pay  a  sum  certain  if  he  does  not,  may  be  obligatory  on  the 
promisor.*  According  to  Pothier,  a  promise  to  pay  the  dam- 
ages occasioned  by  another's  act  or  default  is  also  binding, 
and  such  is  the  reasonable  interpretation  which  the  common 
law  puts  on  all  promises  to  be  answerable  for  a  third  person, 
whether  they  are  worded  absolutely  or  as  guarantees. 

1  See  Jones  v.  How,  0  G.  B.'  1,  0. 

*  Pardeesus,  No.  177;  Maynz,  ii.  §  199;  Delsol,  livre  III.  tit.  iii.  ch.  ii. 
>  Pofite,  p.  814;  Maynz,  ii.  §  206;  Pardessus,  No.  190;  Pothier,  Traits 

des  Obligations,  Partie  i.  ch.  1.  art.  5,  Nos.  63,  54,  56. 

*  8. 19.  19.  »  Maynz,  ii.  §  206,  note  6. 

*  Maynz,  ii.  §  206,  note  5;  Pothier,  Traits  des  Obligations,  Partie  i. 
ch.  i.  art.  5,  No.  56. 
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The  rule  that  a  man  could  not  stipulate  for  a  benefit  to  a 
third  person  in  which  he  himself  had  no  concern,  might  in 
like  manner  be  virtually  annulled  by  a  turn  of  phrase ;  and 
we  are  told  by  Pothier  that  while  "I  cannot  stipulate  that 
you  shall  present  the  Thesaurus  of  Meerman  to  Jacques,  be- 
cause that  would  be  to  stipulate  for  another,  and  for  a  thing 
in  which  I  have  no  interest,  I  may  stipulate  that  if  in  a  given 
time  you  do  not  make  the  present,  you  shall  give  me  twenty 
pistoles,  because  the  gift  is  then  simply  a  condition  which 
suspends  the  obligation,  and  the  object  of  the  contract  is  a 
payment  in  which  I  have  an  interest." 

The  doctrine  that  the  creditor  must  have  an  interest  in  the 
performance  of  the  contract,  and  the  doctrine  that  he  must 
not  stipulate  for  what  it  is  impossible  to  perform,  have  little 
or  no  place  in  a  system  which  bases  the  obligation  on  the  con- 
sideration, and  not  the  promise ;  for  as  the  right  of  action  in 
assumpsit  grows  out  of  the  wrong  done  the  plaintiff  by  induc- 
ing him  to  change  his  position  for  the  worse  by  an  assurance 
that  something  which  he  desires  shall  be  done  in  return,  it  is 
not  necessarily  an  answer  that  the  promisor  imdertook  more 
than  could  be  performed,  or  that  the  plaintiff  would  not  have 
been  a  gainer  had  the  promise  been  fulfilled. 

The  weight  of  English  and  American  authority  is  on  the 
contrary  that  a  man  who  promises,  impliedly  guarantees  that 
the  promise  can  be  performed,  and  cannot  rely  on  absolute  or 
relative  impossibili^  as  a  defence.^  As  Lord  Holt  observes 
in  Thomborow  v.  Whitacre,^  the  impossibility  of  the  thing 
and  the  impossibility  of  doing  it  are  all  one,  and  come  to 
this,  that  the  defendant  could  not  perform  his  agreement; 
which  is  not  a  defence. 

K  a  promise  which  from  the  nature  of  things  cannot  be  per- 
formed,— as,  for  instance,  to  touch  the  stars  with  one's  finger  or 
provide  a  perpetual  motion,  —  is  void,  it  is  because  the  parties 
cannot  be  supposed  to  have  seriously  intended  or  relied  on 

1  See  Wild  w.  Harris,  7  C.  B.  1005;  Millward  r.  Littlewood,  6  Ex.  775; 
Jones  V.  The  College,  L.  R.  6  Q.B.  124;  Clifford  v.  Watts,  L.  R.  6  C.  P. 
577,  585;  Scully  v.  Eirkpatrick,  29  P.  F.  S.  881. 

*  2  Lord  Raymond,  1164. 
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that  which  it  is  obviously  beyond  the  power  of  man  to  fulfil. 
Still  less  is  it  an  excuse  for  a  wilful  breach  of  faith  on  the 
part  of  the  defendant,  in  failing  to  perform  an  undertaking 
which  it  is  within  his  power  to  fulfil,  that  the  money  is  to  be 
paid  or  the  service  rendered  to  a  third  person  whom  the 
plaintiff  desires  to  benefit,  and  that  he  is  not  a  loser  by  the 
default. 

The  rule  is  the  same  where  the  agreement  is  under  seal,  al- 
though for  a  different  reason.  A  covenant  by  A  with  B  to 
pay  a  sum  certain  to  C  is  obligatory  on  A,  and  B  may  recover 
the  whole  amount  in  damages  if  it  is  not  fulfilled.  Such  is  the 
effect  of  a  bond  conditioned  for  a  payment  to  be  made  or  ser- 
vice rendered  to  a  third  person,  and  a  covenant  is  simply  a 
less  artistic  way  of  arriving  at  the  same  result.^ 

Another  instance  where  the  civil  and  common  law  are  too 
diverse  to  be  easily  reconcilable,  may  grow  out  of  an  offer 
made  through  the  mail  and  accepted  by  a  letter  which  does 
not  arrive  until  after  the  offer  has  been  recalled.  Agreeably 
to  the  Roman  jurists,  it  was  essential  that  the  recipient  of  an 
offer  should  not  only  signify  his  acceptance,  but  that  it  should 
be  communicated  to  the  offerer.  Such  mutual  knowledge  was 
inevitable  where,  as  in  the  case  of  a  stipulation,  it  was  requi- 
site that  both  parties  should  stand  face  to  face,  and  although 
presence  was  not  necessary  in  the  case  of  a  consensual  con- 
tract, still  the  obligation  grew  out  of  reciprocal  engagements 
which  were  not  binding  until  interchanged.  It  was  therefore, 
according  to  the  commentators,  indispensable  that  the  parties 
should  not  only  be  of  one  mind,  but  that  each  should  be  in- 
formed of  the  other's  purpose,*  or,  as  the  rule  was  stated  by 
the  chancellor,  in  Mactier  t;.  Frith :  ^'  To  make  a  valid  con- 
tract it  is  not  only  essential  that  the  minds  of  the  contracting 
parties  should  meet  on  the  subject  of  the  contract,  but  they 
most  communicate  that  fact  to  each  other,  so  that  both  may 
know  that  their  minds  do  meet."  It  follows,  according  to 
Pothier,  with  whom  Pardessus  agrees,  that  if  Paul  writes  to 
Pierre  offering  goods  at  a  certain  price,  and  then  posts  another 

1  Loosemore  v.  Radford,  9  M.  &  W.  657. 

*  Mactier  v.  Frith,  6  Wend.  108;  see  Thomson  v.  James,  18  Dnnlop,  1. 
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letter  announcing  that  he  has  changed  his  mind,  Pierre's 
subsequent  acceptance  will  be  invalid  although  signified  before 
the  second  letter  arrives.* 

It  is  a  corollary  to  this  proposition,  about  which  the  com- 
mentators do  not,  however,  entirely  agree,  that  the  contract 
remains  open  until  the  acceptance  is  commimicated  or  made 
known  to  the  offerer,  and  that  either  party  may  consequently 
retract  at  any  time  before  the  letter  conveying  the  intelligence 
is  delivered ;  because,  though  both  may  be  of  the  same  mind, 
there  is  no  actual  meeting  or  concourse  of  their  wills.*  Such 
also,  as  we  have  seen,  was  the  opinion  of  the  chancellor  in 
Mactier  v.  Frith,  although  his  decree  was  reversed  by  the 
Court  of  Errors. 

The  civil-law  rule  was  applied  by  the  Supreme  Court  of 
Massachusetts  in  McCuUoch  v.  The  Eagle  Ins.  Co.*  The  de- 
fendants offered  to  insure  the  plaintiff's  vessel  by  a  letter 
written  on  the  first  of  January.  It  was  received  on  the  third, 
and  the  plaintiff  posted  his  acceptance  the  same  day ;  but  the 
defendants  had  in  the  mean  time  mailed  another  letter  retract- 
ing the  first,  and  announcing  their  determination  not  to  take 
the  risk.  The  letters  crossed  each  other  on  the  way,  so  that 
the  case  was  analogous  to  that  cited  from  Pothier.  The  ves- 
sel was  lost  afterwards  at  sea.  The  court  held  that  the  con- 
tract was  not  complete,  and  gave  judgment  for  the  defendants. 
Shaw,  C.  J.,  said :  "  The  offer  did  not  bind  the  plaintiff  until 
it  was  accepted,  and  it  could  not  be  accepted  to  the  knowl- 
edge of  the  defendants  until  the  letter  annoimcing  the  accept- 
ance was  received,  or  at  most,  until  the  regular  time  of  its 
arrival  by  mail  had  elapsed." 

Such  is  not  the  rule  of  the  conmion  law,  where  the  obliga- 
tion of  a  contract  depends  on  the  fulfilment  of  the  terms  pre- 
scribed by  the  promisor,  and  the  requirement  of  an  offer  made 
through  the  mail  is  satisfied  by  posting  the  acceptance,  although 

1  Pothier,  Contrat  de  Vente,  No  32;  Pardessus,  No8.  360,  373,  374. 

«  Maynz,  ii.  §  200,  note  11 ;  Toullier,  Droit  Civil,  liv.  iii.  tit.  iii.  ch.  v. 
No.  324,  note  3;  Merlin,  Repertoire  de  Jurisprudence,  Tit  vente,  f  1.  art. 
3,  No.  11. 

•  1  Pick.  278. 
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it  is  never  delivered.  In  other  words,  the  party  who  makes 
such  an  offer  impliedly  agrees  that  if  the  person  to  whom  it 
is  addressed  signifies  his  assent  through  the  same  channel, 
he  will  risk  the  loss  of  the  letter  and  hold  himself  bound, 
although  it  is  lost  or  delayed,  and  he  parts  with  the  goods  in 
the  belief  that  the  offer  is  declined.^ 

In  Tayloe  v.  The  Merchants'  Ins.  Co.,^  the  court  held  that 
the  rule  that  mutual  knowledge  is  essential  to  the  completion 
of  a  contract,  or,  in  other  words,  that  each  party  must  know 
that  the  other  has  agreed,  is  inapplicable  to  parties  at  a  dis- 
tance, because  it  would  preclude  a  binding  contract  through 
the  post-office,  by  leaving  an  opening  for  retraction  while  the 
offer  was  on  the  way,  and  until  the  acceptance  arrived. 

The  question  is,  for  what  did  the  promisor  expressly  or 
impliedly  stipulate ;  because  if  that  can  be  ascertained  and  is 
complied  with,  he  cannot  allege  its  insufficiency  as  a  reason 
why  he  should  not  be  bound,  unless  the  request  is  too  entirely 
frivolous  to  take  effect  as  a  consideration.  The  test  is  not  mu- 
tual assent  or  knowledge,  but — Did  the  defendant  fulfil  what 
the  plaintiff  required?  An  offer  is  an  undertaking  to  be  bound 
if  the  opposite  party  will  enter  into  a  reciprocal  engagement, 
which  must  ordinarily  be  delivered  to  the  offerer  or  his  agent 
in  order  to  be  valid.*  When,  however,  the  proposal  is  made 
through  the  mail,  the  case  is  so  far  altered  that  it  is  altogether 
reasonable  to  suppose  that  what  the  offerer  intends  is  that  the 
offeree  shall  bind  himself  by  posting  his  acceptance,  and  if 
this  requirement  is  fulfilled  die  contract  is  complete,  and  can- 
not be  invalidated  by  the  subsequent  loss  of  the  letter,  nor  hj 
a  retraction  of  which  the  offeree  is  ignorant  at  the  time  of  the 
acceptance.  The  performance  of  the  act  for  which  the  prom- 
iBor  stipulated  as  the  condition  on  which  he  is  willing  to  be 
bound  renders  it  obligatory  at  common  law,  whether  he  does 
or  does  not  know  that  the  condition  has  been  fulfilled ;  and 
hence,  as  Bramwell,  L.  J.,  observed  in  Household  Ins.  Go.  v. 

1  Tayloe  v.  The  Merchants'  Ins.  Co.,  9  How.  890 ;  Yassar  v.  Camp, 
1  Kernan,  441 ;  Danlop  v.  Higgins,  1  H.  L.  C.  881.  Houaehold  Idb.  Co. 
V.  Grant,  L.  R.  4  £z.  Biv.  216. 

*  9  How.  890.  •  Hebb'8  Case,  L.  B.  4  £q.  9. 
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Grant,^  a  man  who  writes  offering  to  sell  on  certain  termB, 
provided  the  person  to  whom  the  letter  is  addressed  will  sig- 
nify his  assent  by  firing  a  cannon,  hanging  out  a  flag  or  post- 
ing an  acceptance,  cannot  recede  after  the  condition  has  been 
complied  with,  although  he  does  not  hear  the  report,  see  the 
signal,  or  receive  the  answer.  There  is  under  the  circum- 
stances a  consideration  which,  in  the  case  of  the  posting  of 
the  acceptance,  cannot  be  pronounced  inadequate ;  and  more- 
over inadequacy  is  not  a  defence. 

The  doctrine  that  an  act  done  in  pursuance  of  a  request 
may  complete  a  contract  without  a  previous  or  explicit  noti- 
fication of  the  intention  to  comply,  and  although  the  opposite 
party  is  not  informed  till  afterwards,  is  not  unknown  to  the 
civil  law,  but  it  occupies  a  much  less  considerable  place  than 
in  our  jurisprudence.* 

In  reading  some  of  the  decisions  on  this  much  controverted 
question,  and  notably  the  judgment  in  Mactier  v.  Frith,  one 
cannot  but  perceive  that  the  court  labored  under  the  diflSculty 
of  reasoning  from  the  principles  of  the  civil  law  to  conclu- 
sions which  could  only  be  sustained  on  the  basis  of  English 
jurisprudence.  It  was  by  the  same  misleading  light  that  the 
Supreme  Court  of  the  United  States  held  that  a  guaranty,  of 
such  advances  as  the  party  to  whom  it  is  addressed  may  think 
fit  to  make  to  a  third  person,  will  not  sustain  an  action  unless 
the  creditor  transmits  or  notifies  his  acceptance  within  a  rear 
sonable  time.^  This  conclusion  would  be  entirely  just  under 
the  civil  law,  where  such  a  guaranty  becomes  binding  on  ac- 
ceptance, but  is  not  well  founded  in  the  common  law,  where 
the  undertaking  may  be  recalled  at  any  time  before  the  ad- 
vances are  actually  made,  notwithstanding  an  explicit  promise 
that  it  shall  continue  in  force  for  twelve  months,  or  some 
other  definite  period,  on  which  the  party  to  whom  and  the 

1  L.  R.  4  Ex.  Div.  216. 

*  Pardessus,  No.  249;  2  Am.  Leading  Cases,  5  ed.  112. 

*  Wildes  V,  Savage,  1  Story,  22;  Douglass  v.  Reynolds,  7  Peters,  113; 
Lee  V.  Dick,  10  id.  482;  Adams  v.  Jones,  12  id.  207;  Davis  v.  Wells,  104 
U.  S.  166;  Davis  Sewing  Machine  Co.  v.  Richards,  115  id.  687;  2  Am. 
Leading  Cases,  5  ed.  76;  White  v.  Reed,  15  Conn.  457. 


Digitized  by  VjOOQIC 


BOHAN  AND  COMMON  LAW  CONTRASTED.  181 

party  in  whoBe  behalf  the  guaranty  was  given  have  relied  in 
making  their  engagements.^  It  is  accordingly  contrary  to 
the  English  precedents,  and  disregarded  by  many  tribunals 
on  this  side  of  the  Atlantic,^  although  followed  in  others  and 
in  the  court  where  it  was  originally  enunciated.* 

Contracts  are  divided  by  the  civil  lawyers  into  synallagmatic 
or  bilateral,  and  unilateral,  that  is,  contracts  which  bind  only 
one  of  the  parties,  and  contracts  which  bind  both.^  This 
classification  is  less  applicable  at  common  law,  where  parol 
contracts  derive  their  force  from  the  consideration,  and  no 
one  can  exact  the  fulfilment  of  a  promise  unless  he  did  or 
promised  something  in  return.  An  undertaking  to  be  answer- 
able for  such  advances  as  may  be  made  to  a  third  person  dur- 
ing the  ensuing  year,  is,  agreeably  to  the  civil  law,  a  unilateral 
contract  and  irrevocable  immediately  on  acceptance,  although 
subject  to  a  condition  which  suspends  its  operation ;  *  but  the 
common  law  regards  such  a  guaranty  as  a  mere  offer  or  pol- 
licitation, which  may  be  recalled  notwithstanding  an  express 
stipulation  to  the  contrary,  and  does  not  become  obligatory 
until  the  advances  are  actually  made,  when  both  sides  are 
charged  and  the  contract  is  in  effect  bilateral.^ 

If,  however,  the  guarantor  covenants  instead  of  giving  a 
parol  promise,  he  will  be  irrevocably  bound  in  spite  of  the 
want  of  mutuality,  because  sealed  agreements  follow  the  rule 
of  the  civil  law  that  an  undertaking  followed  by  assent  con- 
stitutes a  unilateral  contract,  although  nothing  is  done  or 

1  Offord  9.  Davies,  12  C.  B.  k.  b.  748. 

«  Dooglass  V.  Rowland,  24  Wend.  35;  Union  Bank  v.  Coster,  3  N.  T. 
203;  City  Bank  v.  Phelps,  86  id.  484;  Noble  v.  Koontz,  17  Md.  283; 
Mitchell  V,  M'Cleary,  42  id.  374;  Powers  v.  Bumcratz,  12  Ohio  St.  273; 
Carman  v.  EUidge,  40  la.  409;  Case  v.  Howard,  41  id.  479;  Wilcox  v. 
Draper,  12  Neb.  138;  Wadsworth  r.  Allen,  8  Grattan,  174. 

«  See  Douglass  v,  Rowland,  24  Wend.  35;  Smith  r.  Dann,  6  Hill,  543; 
Caton  V.  Shaw,  2  Harris  &  Gill,  13;  Powers  v.  Bumcratz,  12  Ohio  St. 
273,  286. 

«  Code  Ni^leon,  Art.  1102, 1103;  Delsol,  Uvre  UI.  tit.  iii.  ch.  l  ;  Par- 
dessns.  No.  138. 

*  Maynz,  ii.  §  205. 

•  OSoTd  V.  DaTies,  12  C.  E  n.  8.  748;  12  East,  227. 
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promised  on  the  other  side.  It  follows  that  one  who  wishes 
to  give  a  prospective  guaranty  that  will  be  binding  from  the 
outset  without  a  mutual  engagement,  in  London  as  well  as  iu 
Paris,  must  affix  his  seal,  because  the  form,  though  immaterial 
under  the  French  law,  will  supply  the  want  of  a  consideration 
in  England.^ 

Contracts  are  also  classified  by  the  French  writers  on  the 
civil  law,  relatively  to  the  end  in  view,  as  contraU  de  bier\fai- 
sance,  and  contrats  intSressSs  or  d  litre  onSreux.  In  contracts 
of  beneficence,  the  object  of  the  person  who  makes  the  prom- 
ise is  to  confer  a  benefit  on  the  promisee.  In  contracts  d  litre 
onSretiXj  the  promise  is  made  in  consideration  of  the  advantage 
to  be  derived  from  the  obligation  assumed  or  act  done  by  the 
opposite  party.  A  promise  to  assist  a  friend  is  obviously  a 
contract  of  beneficence,  and  so  is  a  gratuitous  promise  to 
guaranty  the  pre-existing  debt  of  a  third  person ;  while  a 
guaranty  of  a  contemporaneous  or  prospective  sale  or  loan 
has  a  mixed  character,  and  is  at  once  beneficent  as  it  regards 
the  debtor,  and  onerous  relatively  to  the  creditor.^  Cantrats 
xnlSreBsSs  or  d  litre  onSreux^  consist,  agreeably  to  Pardessus, 
of  mutual  promises  each  depending  on  the  other,  or  of  a  prom- 
ise conditioned  for  the  performance  of  some  act  on  the  other 
side,  so  that  what  is  cause  for  one  party  is  obligation  relatively 
to  the  other .^ 

We  have  seen  that  parol  contracts  do  not  admit  of  this 
classification,  and  are  nothing  if  not  d  litre  onireux;  and 
that  to  render  a  contrat  de  bienfaisance  valid,  it  must  be  made 
with  the  opportunity  for  deliberation  implied  in  sealing  and 
delivery.  Here  the  common  law  would  seem  to  be  both  right 
and  wise.  Agreeably  to  the  Roman  law,  which  the  Code  Na- 
poleon follows,*  a  gift  may  be  recalled  for  the  ingratitude 
of  the  donee  or  his  ill  treatment  of  his  benefactor ;  and  one 
who  seeks  to  enforce  a  promise  to  give  by  legal  process  is 
harsh,  if  not  ungrateful,  and  should  at  least  be  prepared  to 

1  Calvert ».  Gordon,  7  B.  &  C.  809;  8  M.  &  R.  124;  Gordon  v.  Calvert, 
2  Simons,  253,  4  Russell,  581. 

•  Delsol,  livre  III.  tit.  iii.  ch.  i. 

•  Pardessus,  No.  176;  Delsol,  livre  HI.  tit.  iii.  ch.  iii.  §4.        *  Art.  955. 
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show  that  there  is  no  doubt  as  to  the  donor's  purpose,  and  that 
he  liv-ent  so  far  towards  carrying  it  into  effect  that  he  cannot 
justly  change  his  mind.^ 

It  is  obvious  that  if  every  unguarded  utterance,  or  the  ex- 
pression of  a  casual  purpose,  could  be  enforced  as  a  contract 
there  would  be  an  opening  for  mistake  or  fraud.    The  Code 
Napoleon  guards  against  tins  danger  by  providing  that  where 
the  subject  matter  exceeds  one  hundred  and  fifty  francs  in 
value,  the  contract  must  be  in  writing  or  established  by  writ- 
ten evidence ;  and  the  Roman  law  imposed  a  like  restraint  on 
donations  and  promises  to  give.^    As  this  rule  would  unduly 
fetter  trade,  commercial  contracts  are  exempted  from  its  oper- 
ation, and  may  be  made  by  word  of  mouth.    A  legislation  so 
essentially  arbitrary  has  given  rise  to  numerous  distinctions.^ 
A  purchase  made  with  a  view  to  the  profit  to  be  derived  from 
a  resale  is,  according  to  Pardessus,  an  act  of  commerce,  al- 
though the  buyer  is  not  a  shopkeeper  or  merchant,  and  it  is 
an  isolated  transaction  not  falling  within  the  ordinary  scope  of 
his  business.^    Still,  a  farmer  does  not  become  a  merchant  by 
buying  a  yoke  of  oxen  for  the  plough,  although  he  intends  to 
fatten  the  animals  and  send  them  to  market  when  they  are  no 
longer  fit  for  work.*    The  purchase  of  cattle  by  a  drover  or 
other  person  habitually  engaged  in  trade,  will  on  the  other 
hand  be  none  the  less  a  conmiercial  transaction,  because  they 
are  incidentally  used  for  farming  purposes  during  the  interval. 
The  effect  is  to  complicate  the  question  with  an  artificial  rule, 
and  make  the  validity  of  the  contract  depend,  not  simply  on 
what  is  said  or  done,  but  on  the  status  of  the  parties  and  the 
object  which  they  have  in  view. 

We  may  congratulate  ourselves  that  these  refinements  are 
unknown  to  our  jurisprudence.  They  are  wholly  unsuited  to 
the  genius  of  a  system  which  appeals  to  the  common  sense  of 
mankind  through  the  jury  box.    Instead  of  inquiring  whether 

1  Delflol,  livre  m.  tit.  iii.  ch.  iv.  §  2;  Maynz,  i.  §  253,  pp.  403,  404. 
>  Code  Napoleon,  Art.  1344;  Pardessus,  No.  262;  Maynz,  ii.  §  253, 
p.  397. 

B  Pardessus,  Nos.  77,  78,  70.  «  Pardessus,  No.  6. 

*  Pardessus,  No.  12. 
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the  defendant  is  a  merchant,  or  curiously  investigating  the 
motive  which  induced  him  to  buy,  the  practical  question  of 
the  common  lawyer  is :  ^'  Has  the  alleged  promise  a  consider- 
ation,  or  is  it  authenticated  by  a  seal?"  In  the  latter  case 
the  engagement  is  formally,  and  the  presumption  is  deliber- 
ately, made.  In  the  former  the  plaintiff  must  prove  the  con- 
sideration as  well  as  the  promise,  or,  in  other  words,  that  he 
changed  his  position  for  the  worse  on  the  faith  of  what  was 
said  or  written  by  the  defendant,  thus  affording  a  test  of 
the  reasonableness  of  the  contract  and  the  credibility  of  the 
witnesses. 

The  doctrine  of  consideration  is  of  modem  and  English 
growth,  but  an  approximation  to  it  may  be  found  in  the  rule 
that  the  execution  of  an  innominate  contract,  that  is,  of  a  con- 
tract not  recognized  by  the  civil  law,  might  impose  the  obliga- 
tion which  did  not  arise  from  the  contract  itself ;  ^  and  the 
development  of  both  doctrines  was  so  closely  analogous  as  to 
show  that  they  resulted  from  like  causes,  although  there  is  no 
reason  to  suppose  that  the  common  law  was  derived  in  this 
regard  from  that  of  Rome.  The  law  everywhere  begins  with 
technical  and  customary  rules,  which  as  society  advances  are 
moulded  in  accordance  with  principles,  or  altered  to  meet  the 
requirements  of  the  times.  If  the  Roman  jurists  ascended  to 
the  height  of  the  principle  which  was  laid  down  by  the  com- 
mentators of  a  later  period,  that  the  meeting  of  two  minds  in 
a  common  purpose,  or  in  other  words  a  promise  given  and 
accepted,  constitutes  a  contract,  they  did  not  make  it  a  gen- 
eral rule.* 

Outside  of  the  four  consensual  contracts,  —  sale,  hiring, 

1  Ante. 

'  It  is  said  by  Pothier  that  the  principles  of  Roman  jurispmdence  as 
to  the  different  kinds  of  pacts,  and  as  to  the  distinction  between  contracts 
and  simple  pacts,  not  being  founded  on  the  natural  law,  and  being  foreign 
to  its  simplicity,  were  not  adopted  by  the  French  law  (Traits  des  Obliga- 
tions, ch.  i.  art.  1) ;  and  Delsol  observes  that  the  rule  in  France  that 
contracts  save  exceptionally  are  consensual,  was  the  exception  at  Rome 
(Delsol,  livre  HI.  tit  iii.  ch.  i.).  It  is  nevertheless  true  that  but  for  the 
philosophical  spirit  which  evolved  the  principle,  the  exception  might 
not  have  become  the  rule.    ArUe. 
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partDership,  and  mandate, — which  rested  on  special  grounds, 
it  was  essential  that  the  parties  should,  if  there  was  no  pre- 
existing debt  or  demand,  stand  face  to  face  and  go  through 
the  formal  question  and  reply  known  as  a  atipuJatio,  or  that 
something  should  have  been  delivered  and  received  under  cir- 
cumstances which  gave  rise  to  an  obligation;  and  the  form 
was  so  much  of  the  substance,  that  a  writing  setting  forth 
that  all  the  legal  requisites  had  been  observed,  might,  even  as 
late  as  the  reign  of  Justinian,  be  set  aside  by  proof  that  the 
promisee  was  not  actually  present  when  the  obligatory  words 
were  pronounced,  or  that  they  were  not  uttered  in  response  to 
a  request  from  him.^ 

During  the  Empire,  although  the  precise  date  is  unknown, 
a  writing  signed  by  the  debtor  became  prima  facie  evidence  of 
the  debt  which  it  set  forth  or  undertook  to  pay.  This  method 
came  into  general  use  as  between  lender  and  borrower,  and 
may  well  have  been  the  origin  of  the  promissory  note  of  the 
commercial,  and  the  covenant  of  the  common  law.  The  con- 
tract Uteris  of  an  earlier  period  was  an  entry  in  the  books  of 
the  creditor,  with  the  debtor's  consent,  that  a  certain  amount 
was  due  from  or  had  been  laid  out  for  him,  which,  though 
originally  conclusive,  might  in  the  process  of  time  be  set 
aside,  on  proof  that  no  such  payment  had  been  made  or  charge 
incurred.^  Like  our  books  of  original  entry,  it  presupposed  a 
certain  amount  of  good  faith  and  might  easily  be  abused,  and 
perhaps  on  this  account  became  obsolete  before  the  reign  of 
Justinian,  and  was  replaced  by  a  written  acknowledgment, 
which  like  the  modern  due-bill  might  be  invalidated  by  proof 
of  a  want  or  failure  of  consideration;  although  it  was  enacted 
that  if  the  debtor  did  not  within  five  years,  which  Justinian 
Teduced  to  two,  contest  the  debt,  he  should  be  precluded  from 
doing  so  at  any  future  period.^ 

'  The  congtUtUum,  or  day  set  for  payment,  might  appear  to  be  an 
ezoeption,  but  was  limited  to  agreements  to  satisfy  some  antecedent  debt 
or  obligation,  —  the  promisor's  or  another's.  Maynz,  ii.  §  251,  pp.  886, 
890.    Ante. 

*  Poste,  p.  880,  ante. 

•  Maynz,  ii.  §§  247,  248,  pp.  865,  870;  Institutes,  8.  21. 
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Contracts  which  did  not  come  within  the  foregoing  catego- 
ries were  designated  as  innominate  or  unclassed,  and  would 
not  sustain  an  action.  Hence,  as  business  increased  and  be- 
came more  complex,  there  were  numerous  agreements  which 
the  law  did  not  recognize,  and  that  might  be  violated  with  im- 
punity. If  the  parties  were  at  a  distance,  and  contracted  by 
letter,  or  met  and  omitted  to  ask  and  answer,  and  the  agree- 
ment was  not  a  partnership,  a  sale,  a  hiring  and  letting,  an 
hypothecation,  or  a  mandate,  or  founded  on  some  antecedent 
obligation,  it  was  invalid.  The  ingenuity  of  the  Roman  law- 
yers was  taxed  to  obviate  an  inconvenience  which,  though 
partially  overcome  by  holding  that  a  mandatary  might  con- 
tract for  his  principal,  would  have  been  intolerable  had  not 
the  consensual  contracts  covered  so  much  ground,  and  they 
finally  reached  the  conclusion  that  if  an  innominate  contract 
might  be  repudiated  while  executory,  good  faith  forbade  such 
a  defence  as  against  one  who  had  acted  in  the  belief  that  it 
would  be  fulfilled.  Redress  seems  to  have  been  confined,  in 
the  6rst  instance,  to  enabling  one  who  had  performed  his  part 
of  the  agreement  to  recover  back  what  he  had  given,  but  as 
such  relief  was  inadequate  and  might  be  impracticable,  it  was 
subsequently  determined  that  if  the  defendant  in  such  an  ac- 
tion had  been  benefited,  he  might  be  compelled  to  render  the 
stipulated  equivalent ;  and  from  this  there  was  but  a  step  to 
holding  that  if  the  plaintiff  had  fulfilled  the  contract,  the  de- 
fendant was  answerable  although  the  service  was  rendered  to 
a  third  person.^  Thus  an  agreement  to  manumit  a  slave  in 
consideration  of  a  sum  of  money,  was  not  binding  imder  the 
civil  law  unless  sanctioned  by  a  stipulation ;  but  if  the  master 
freed  the  slave,  he  might  recover  the  compensation.^  Here 
however,  the  Roman  jurists  paused,  and  never  reached  the 
point  attained  by  the  common  law,  that  mutual  promises  fol- 
lowed by  a  readiness  to  perform  may  be  a  ground  of  recovery, 
although  nothing  has  actually  been  done  by  the  plaintiff  and 
they  were  not  exchanged  in  the  way  prescribed  by  the  law. 
There  was  the  less  necessity  for  such  a  course,  because  the 

1  Maynz,  ii.  §§  243,  244,  pp.  330-346. 

3  Maynz,  ii.  §  243,  notes  25,  26,  pp.  335,  336. 
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consensual  contracts  derived  their  force  from  agreement,  and 
embraced  the  transactions  which  most  concern  mankind  and 
occur  in  the  ordinary  course  of  life  and  business. 

I  may  now  advert  to  the  doctrine  of  cause,  which  fills  a 
large  place  in  the  civil  law  and  is  not  unknown  to  our  own 
jurisprudence.^  The  Roman  jurist  held  that  every  contract 
must  have  a  cause,  and  that  the  failure  of  the  cause  would  be 
fatal  to  the  validity  of  the  contract ;  or,  as  the  principle  is 
stated  in  Toule  and  D'Anvillier's  Commentary  on  the  French 
Codes,  there  can  be  no  effect  without  a  cause,  and  obligations 
are  not  an  exception  to  the  rule.  If  there  was  no  cause  but  a 
bare  agreement,  the  pact  was  nude  and  would  not  sustain  an 
action  against  a  Roman  citizen ;  but  when  a  cause  was  pres- 
ent it  imposed  an  obligation  and  gave  birth  to  an  action.^ 
The  cause  of  an  obligation  ex  contractu  is  that  which  renders 
the  contract  valid,  and  may  be  the  form  or  nature  of  the  con- 
tract, or  some  fact  on  which  it  depends,  or  arising  out  of  what 
is  done  or  promised  on  either  side.'  In  the  case  of  a  stipula- 
tion, the  cause  was  the  formal  question  and  reply ;  in  the  con- 
tract litert^^  the  entry  in  the  books  of  the  creditor  with  the 
debtor's  consent;  in  the  consensual  contracts,  the  mutual 
agreement;  in  contracts  re,  the  delivery  of  the  thing  lent, 
pledged,  or  deposited.  And  turning  to  the  common  law,  we 
find  the  cause  of  a  covenant  in  the  sealing  and  delivery  of  the 
deed ;  of  the  obligation  to  pay  a  creditor,  in  the  debt ;  and  of 
a  parol  contract,  in  the  thing  given  or  promised  in  return. 
As  thus  viewed,  cause  is  a  generic  term  which  may  coincide 
but  is  not  synonymous  with  consideration. 

Such  was  the  doctrine  in  its  original  form,  when  men  looked 
to  the  letter  of  the  contract,  and  had  little  regard  to  the  equi- 
table considerations  which  arose  at  a  later  period.  It  was 
subsequently  held  that  every  contract  should  have  some  in- 
ducement which  the  tribunals  could  recognize  as  constituting 
a  basis  for  the  obligation  which  they  were  asked  to  enforce. 

1  Thomas  v.  Thomas,  2  Q.  B.  851;  Sharington  v.  Strotton,  Plow.  809, 
note. 

*  Maynz,  ii.  §  207,  p.  191;  note  to  Sharington  v,  Strotton,  Plow.  309. 
>  Maynz,  ii.  §§  207,  243,  pp.  191,  330. 
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The  cause  is  accordingly  defined  in  DelsoPfl  Treatise  on  the 
Code  Napoleon,^  as  the  motif  immSdiaty  which  determines  the 
party  to  contract ;  and,  if  that  is  insufficient  which  seems  to 
be  a  mixed  question  of  law  and  fact,  the  contract  fails. 
Motif  here  means  moving  force  or  power,  and  must  not  be 
confounded  with  the  motives  which  actuate  the  party,  —  as, 
for  instance,  his  need  of  money,  or  the  expectation  of  making 
an  advantageous  bargain.^  We  are  informed  by  the  same 
author  that  in  the  contract  of  sale  the  vendor's  obligation 
has  for  its  cause  that  of  the  buyer  to  pay  the  price ;  and  the 
buyer's,  that  of  the  vendor  to  deliver  the  thing  sold.  But  he 
also  says  that  the  cause  of  a  contract  of  gift  is  the  intention 
to  confer  a  benefit  on  the  donee,  while  the  obligation  of  a  bor- 
rower arises  from  the  receipt  of  the  loan.  In  like  manner  we 
are  told  by  Pardessus,^  that  although  the  cause  of  a  commer- 
cial contract  is  ordinarily  some  equivalent,  so  that  what  is 
cause  for  one  party  is  obligation  for  the  other,  it  may  equally 
well  exist  where  nothing  is  to  be  given  in  return,  as  where 
one  gratuitously  guarantees  the  debt  of  a  third  person,  or 
promises  to  fulfil  a  contract  which  has  not  been  duly  executed 
and  cannot  be  enforced.  These  instances  can  hardly  be  re- 
duced to  the  same  category.  If  friendship  for  the  donee  is 
the  cause  of  a  gift,  that  of  an  agreement  to  buy  should  by  a 
parity  of  reasoning  be  the  desire  of  the  purchaser  to  become 
the  owner  of  the  thing  sold. 

Agreeably  to  Pothier,  every  contract  should  have  a  just 
cause,  and  if  the  cause  is  false  or  contrary  to  justice,  good 
faith,  or  morals,  the  contract  will  be  void ;  and  such  substan- 
tially are  the  provisions  of  the  Code  Napoleon.*  If,  for  in- 
stance, an  heir  promises  to  satisfy  a  legacy  which  has  been 
charged  on  the  estate  by  the  will  of  the  ancestor,  without 
knowing  that  the  bequest  has  been  revoked  by  a  subsequent 
codicil,  the  cause  is  false  and  the  promise  fails.^  Here  the 
cause  is  unreal,  or  exists  only  in  the  mind  of  the  promisor ; 

1  Vol.  ii.  livre  HI.  tit.  iii.  ch.  ii.  p.  315. 

«  Thomas  v.  Thomas,  2  Q.  B.  851,  861. 

•  No.  176.  *  Art.  1131. 

ft  Pothier,  Traite  des  Obligations,  Partie  i.  ch.  i.  §  6,  Nos.  42,  43. 
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but  the  effect  is  the  same  where  there  is  a  failure  of  cause, 
and  the  death  of  an  artist  who  has  been  promised  a  sum  cer- 
tain for  a  portrait,  will  invalidate  the  contract  by  frustrating 
the  expectation  which  is  its  canse.^ 

The  cause  must  not,  according  to  the  same  authorities,  be 
unlawful  or  the  result  of  an  arbitrary  or  unjust  demand  ;  and 
hence  a  promise  by  a  creditor  to  whom  the  debtor's  estate  has 
been  adjudged  in  satisfaction  of  the  amount  due,  to  compen- 
sate him  for  surrendering  the  title  deeds,  may  be  obligatory 
if  made  from  motives  of  beneficence  or  liberality,  but  not  if 
extorted  by  a  refusal  to  give  up  the  deeds.^ 

It  is  said  by  Delsol,  that  a  want  of  cause  cannot  be  distin- 
guished from  the  falseness  of  the  cause,  because  no  one  but  a 
fool  or  madman  will  bind  himself  without  a  motive ;  but  the 
question  seems  to  be  whether  a  motiveless  contract,  or,  what 
comes  to  the  same  thing,  one  for  which  no  sufficient  motive  can 
be  assigned,  is  obligatory  on  a  man  of  sound  mind.  We  may 
believe  that  in  the  first  instance  the  tribunals  simply  looked 
to  see  whether  the  cause  satisfied  the  technical  requirements 
of  the  law,  or  in  other  words,  whether  the  contract  was  duly 
executed;  but  that  in  process  of  time,  it  came  to  be  con- 
sidered that  they  ought  not  to  enforce  a  contract  for  which 
no  reasonable  cause  could  be  assigned;  as,  for  instance,  a 
promise  made  by  a  man  of  moderate  means  from  whim  or 
caprice,  to  bestow  the  greater  part  of  his  fortune  on  one  much 
richer  than  himself,  and  who  has  no  claim  on  his  bounty  or 
regard.'  We  are  accordingly  told  by  Pardessus,  that  the  cause 
of  a  commercial  contract  must  not  only  exist,  but  be  grave 
or  serious,  and  will  not  have  that  character  if  the  promised 
equivalent  is  entirely  out  of  proportion  to  the  object  of  the 
obligation;  or  in  other  words,  if  what  the  defendant  is  to 
receive  is  grossly  inadequate  to  that  which  he  agrees  to 

1  Delflol,  livre  in.  tit.  iii.  §  4,  p.  417. 

*  Pothier,  Traits  des  Obligations,  Partie  i.  ch.  i.  §  6,  No.  42. 

*  It  was  acoordingly  declared  in  the  Digest,  44.  40.  2,  8,  as  cited  in 
Poste's  Elements  of  Roman  Law,  p.  216,  that  one  who  sought  to  enforce 
a  stipulation  which  had  been  made  without  cause,  might  be  met  with  a 
pWa  oi  fraud,  although  his  intention  was  not  originally  fraudulent. 
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give.  Hence,  agreeably  to  the  Roman  law,  the  price  must 
not  be  80  insignificant  relatively  to  the  value  of  the  thing 
sold  that  it  cannot  be  considered  as  real,  and  if  it  did  not 
amount  to  half,  the  vendor  might  agreeably  to  an  edict  of 
Diocletian  rescind  the  sale;*  a  rule  not  easily  reconcilable 
with  the  theory  of  consideration  but  consistent  with  that  of 
cause.  If  such  is  the  rule  of  the  civil,  it  is  not  recognized 
by  the  common  law,  nor  in  equity,  where  in  the  absence 
of  fraud  and  mistake  it  would  be  a  sufiicient  answer  to 
such  a  defence  on  the  part  of  a  man  of  sound  mind,  that  it 
was  his  folly  to  enter  into  the  engagement  without  consid- 
ering whether  there  was  a  sufiicient  cause.* 

It  results  from  what  has  been  said  that  while  what  is  known 
as  the  consideration  of  a  contract  at  common  law  may  also  be 
its  cause,  the  latter  term  has  a  much  wider  signification.  Thus 
the  pre-existing  debt  of  a  third  person  is  a  sufiicient  cause  for 
a  covenant,  but  will  not  sustain  a  parol  promise.  Still,  both 
systems  have  this  in  common,  that  although  a  consideration  is 
not  essential  to  the  validity  of  a  sealed  instrument,  the  failure 
of  the  consideration,  or  more  accurately  of  the  cause,  may  be  a 
defence.  In  the  case  already  put,  of  a  covenant  that  another 
will  pay  what  he  owes,  there  is  no  consideration;  but  if  it 
appears  that  the  debt  was  not  due  or  had  been  satisfied,  the 
covenant  will  be  set  aside  by  a  chancellor,  as  a  stipulatio  would 
have  been  under  like  circumstances  by  the  prsetor  in  ancient 
Rome,  and  we  may  believe  that  the  doctrine  was  transmitted 
through  the  ecclesiastics  who  held  the  great  seal  under  the 
Norman  and  Angevin  kings.^ 

The  distinction  may  be  further  exemplified  by  a  covenant  to 
stand  seised,  which  needed  no  consideration  if  the  suit  were  for 
damages,  but  would  not  be  enforced  by  a  chancellor,  or  give 
rise  to  a  use,  unless  based  on  some  sufficient  cause,  such  as 
consanguinity  or  marriage,  although  before  the  statute  of  Henry 
Vin.  clothing  uses  with  possession,  the  former  would  have 
been  of  no  moment  in  a  court  of  common  law,  and  the  latter 
inadequate  unless  contracted  on  the  faith  of  the  covenant. 

1  Maynz,  ii,  §§  200,  214,  pp.  202,  234. 

<  2  Leading  Cases  m  Equity,  12,  873.  *  Poste,  p.  816. 
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The  authorities  which  have  been  referred  to,  show  that  if  the 
coDBideration  of  the  common,  answers  to  the  cause  of  the  civil 
law,  it  is  something  more.^  Thua  the  forms  of  declaration  in 
assumpsit  aver  that  in  consideration  that  the  plaintiff  would  do 
or  promise,  the  defendant  promised,  that  the  plaintiff  complied, 
but  that  the  defendant  did  not  keep  his  promise.  Here  the 
expectation  that  the  plaintiff  will  comply  with  the  implied 
request  is  the  cause  of  the  defendant's  promise ;  but  it  is  the 
fulfilment  of  the  request  which  renders  the  promise  obligatory. 

What  is  a  good  cause  for  a  contract  is  to  some  extent  a 
matter  of  opinion,  and  may  vary  from  age  to  age,  or  with  the 
advanee  of  civilization.  In  the  last  century  a  wager  which  of 
two  drops  of  rainwater  would  first  reach  the  bottom  of  a  pane, 
or  whether  the  plaintiff's  father  would  outlive  the  defendant's, 
was  not  unworthy  of  the  attentive  consideration  of  a  court 
of  justice,  and  it  was  from  such  a  case  that  Lord  Mansfield 
deduced  a  principle  of  no  small  moment  to  the  law  of  insur- 
ance, —  that  an  agreement  to  assume  a  past  risk  may  be  valid 
if  the  event  be  unknown.*  All  wagers  are  now  regarded  in 
the  United  States  as  frivolous  and  demoralizing,  or  in  other 
words,  as  having  no  sufficient  cause,  and  will  consequently  be 
dismissed  by  the  tribunals,  even  when  made  in  the  form  or 
under  cover  of  a  simulated  sale  of  stocks  or  merchandise.^ 

If  the  doctrine  of  cause  is  wanting  in  definiteness  and  pre- 
dflion,  it  may  still  be  a  useful  check  on  the  folly  or  extrava- 
gance which  incurs  obligations  that  are  entirely  disproportioned 
to  the  object  in  view.  It  is  of  comparatively  little  moment  in 
our  jurisprudence,  where  if  anything  has  been  received  or  parted 
with  that  can  operate  as  a  consideration,  the  courts  ordinarily 
inquire  no  further;^  but  the  consideration  and  the  promise 
should  still  be  related  as  cause  and  effect,  and  if  either  is 

1  Thomas  v.  Thomas,  2  Q.  B.  851,  857,  858. 

>  The  Earl  of  March  v.  Pigot,  5  Burrow,  2802;  2  Am.  Leading  Cases,  . 
5  6d.84d. 

*  Bma's  Appeal,  5  P.  F.  S.  204;  Bigelow  v.  Benedict,  70  N.  Y.  202^ 
Harris  v.  Tumbridge,  88  N.  Y.  92. 

*  Burr  V.  Wilcox,  18  Allen,  269;  Paynter  o.  Chamberlyn,  1  Rolle 
Abr.  22,  pi.  21;  Dutton  v.  Poole,  1  Ventris,  818;  Hardesty  v.  Smith, 
8  Ind.  41. 
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frivolous  or  incongruous  there  is  no  suflScient  ground  for 
damages.^ 

The  doctrine  that  a  consideration  is  essential  to  the  validity 
of  a  parol  promise,  meets  with  a  seeming  exception  in  the  case 
of  a  promissory  note.^  An  absolute  written  promise  to  pay  a 
sum  certain  imposes  an  obligation  by  virtue  of  the  Law  Mer- 
chant and  the  Statute  of  Anne,  and  may  be  enforced  on  proof 
of  defendant's  signature  without  evidence  of  a  considera- 
tion ;  8  —  contrary  to  the  general  rule  that  he  who  promises 
must  stipulate  for  something  to  be  done  or  promised  in  return, 
and  that  if  he  does  not  the  promise  will  be  void.*  The  excep- 
tion is  however  apparent  rather  than  real.  A  promissory  note 
is  presimied  to  be  on  some  suflScient  consideration  for  the  fur- 
therance of  trade,  and  to  obviate  the  diflSculties  that  might 
arise  if  it  were  necessary  to  call  witnesses  to  show  that  the 
instrument  was  subject  to  a  condition  which  has  been  fulfilled, 
but  the  presumption  may  be  rebutted  by  evidence  that  the 
promise  was  in  fact  unconditional,  and  the  note  will  then 
be  invalid  as  in  other  cases  where  contracts  are  made  with- 
out consideration.^  In  Baker  v.  Walker,^  a  note  which  had 
been  made  payable  at  a  future  day,  in  consideration  of  a  judg- 
ment against  the  maker,  was  held  valid  only  because  the  obli- 
gation of  the  judgment  was  suspended  until  the  note  fell  due. 
Accordingly,  in  Crofts  v.  Beale,"^  a  suit  on  a  promissory  note 
payable  on  demand  was  held  to  be  suflSciently  answered  by  a 
plea  that  the  instrument  was  made  as  collateral  security  for  a 
debt  due  from  a  third  person  to  the  plaintiff,  which  the  defendant 
was  not  at  the  time  of  executing  the  note,  or  ever,  bound  to 
pay  or  secure,  and  that  there  was  no  value  or  consideration  for 
the  note  save  as  aforesaid.  The  note  being  due  at  once,  nega- 
tived rather  than  implied  an  agreement  for  forbearance ;  and 
although  time  had  in  fact  been  given,  the  case  was  governed 
by  the  general  principle  that  doing  or  refraining  will  not  be  a 

1  Sdrnell  V.  Nell,  17  Ind.  20;  Shepard  v.  Rhodes,  7  B.  L  470. 
8  Powers  V.  Fowler,  4  El.  &  Bl.  511. 

•  Hartman  v.  Shaffer,  21  P.  F.  S.  «12.  *  Ibid, 
ft  Swain  v.  Ettling,  8  Casey,  486. 

•  14  M.  &  W.  466.  »  11  C.  B.  172. 
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eonsideration,  unless  the  party  who  acts  or  abstains  does  so  in 
accordance  with  some  express  or  implied  request  constituting 
the  condition  on  which  the  promisor  agreed  to  be  bound.  This 
decision  shows  with  great  clearness  that  where  there  is  no  con- 
sideration for  a  promise,  the  contract  cannot  be  rendered  valid 
by  putting  it  in  the  form  of  a  promissory  note.* 

We  have  seen  that  where  a  promise  is  made  to  one  man  for 
a  consideration  moving  from  another,  the  right  of  suit  resides 
at  common  law  in  the  latter,  and  not  in  the  former.^  It  is 
equally  well  settled,  on  a  principle  common  to  every  system 
of  jurisprudence,  that  the  obligation  of  a  contract  is  under 
ordinary  circumstances  confined  to  the  parties,  and  cannot  be 
enforced  by  third  persons.'  The  explanation  of  the  seeming 
inconsistency  is,  as  I  have  elsewhere  stated,  that  the  action  of 
assumpsit  had  its  origin  in  tort,  and  that  he  who  suffers  from 
the  wrong  ought  to  recover,  although  he  was  a  stranger  to  the 
promise  and  became  entitled  by  acting  on  the  inducement  which 
it  held  forth.  Subject  to  this  principle,  which  does  not  apply 
to  sealed  instruments,  the  common  agrees  with  the  civil  law  in 
holding  that  they  who  make  the  agreement  are  the  peraons  by 
whom  it  must  be  enforced.^ 

There  are,  notwithstanding,  exceptions  to  both  the  above 
rules.  One  of  them  may  arise  when  money  is  delivered  by 
one  man  to  another,  to  be  handed  over  to  a  third.  Under 
these  circumstances,  it  might  appear  that  no  action  could  be 
maintained  by  the  latter.  He  is  not  a  party  to  the  considera- 
tion  or  the  contract,  and  cannot  be  said  to  have  given  value 
or  changed  his  position  for  the  worse  on  the  faith  of  the  un- 
dertaking of  the  bailee ;  and  such  is  undoubtedly  the  only  ad- 
missible conclusion,  if  the  case  is  regarded  as  one  of  contract 
and  not  of  property  or  title.  The  question  may,  however,  be 
regarded  in  a  different  aspect.  If  a  plaintiff  cannot  enforce  a 
contract  to  which  he  is  a  stranger,  a  defendant  cannot  withhold 
the  property  of  the  plaintiff  merely  because  he  received  it  from 

^  Bingham  v.  Kimball,  17  Ind.  806.  .  *  Ante. 

*  Guthrie  V.  Kerr,  4  Norris,  803. 

*  McGunigal  v.  Mong,  6  Barr,  260;  Pollock  v.  Chapman,  8  Weekly 
Koteg  of  Cases,  488;  Miasissippi  Cent  B.  B.  Co.  v.  Southem  B.  B.  Ass'n., 
8Fhila.l07.  18 
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a  third  person.  This  is  too  plain  for  argument,  where  the 
title  was  originally  in  the  party  who  brings  the  suit,  and 
equally  true  where  the  transaction  confers  a  title.  K,  for  in- 
stance, a  horse  were  left  for  me  at  a  livery  stable  as  a  pi-esent, 
or  in  payment  of  a  debt,  the  keeper  could  not  contest  my  right 
on  the  ground  that  I  was  a  stranger  to  the  contract  of  bail- 
ment ;  and  the  case  is  not  materially  diflferent  where  money 
is  placed  to  my  credit  with  a  banker,  or  in  the  hands  of  one 
who  agrees  to  receive  and  hold  it  as  my  agent.  The  proper 
remedy  in  the  former  case  is  trover  or  replevin ;  and  although 
a  recovery  may  be  had  in  debt  or  assumpsit  in  the  latter,  the 
action  is  founded  not  on  the  express  contract,  but  on  the  obli- 
gation arising  from  the  transfer,  and  the  promise  which  the 
law  implies  when  money  is  withheld  or  misappropriated  in 
fraud  of  the  rightful  owner.^  The  principle,  as  stated  by 
Chief  Baron  Gilbert,  is  as  follows  :  "liA  bails  money  to  B,to 
be  delivered  to  C,  on  demand,  C  may  have  an  action  of  debt 
against  B  for  the  money,  because  by  the  delivery  of  A,  B  took 
it  as  the  property  of  C,  and  thereby  made  himself  his  debtor."  * 
The  question  when  a  delivery  to  one  man  for  the  use  of 
another  will  confer  a  right  on  the  latter  is,  nevertheless,  one 
of  the  most  diflGicult  and  doubtful  known  to  the  law.  It  arose 
as  far  back  as  the  case  of  Brand  v.  Lisley,*  where  the  plaintiff 
declared  that  one  W  was  indebted  to  him  in  £100,  and  had 
delivered  to  the  defendant  certain  goods  to  satisfy  the  debt, 
and  that  the  defendant  subsequently,  in  consideration  that  the 
plaintiff  would  forbear  to  demand  the  goods,  promised  to  pay 
the  debt.  A  motion  was  made  in  arrest  of  judgment  on  the 
ground  that  there  was  no  consideration  for  the  promise,  or 
none  on  which  a  suit  could  be  maintained  by  the  plaintiff,  but 
the  court  held  that  by  the  delivery  of  the  goods  to  the  defend- 
ant to  satisfy  the  plaintiff's  claim  the  plaintiff  acquired  a  right 
of  property,  and  his  forbearing  to  assert  it  was  a  sufficient  con- 
sideration for  the  promise.*    This  decision  shows  that  if  a  re- 

1  Lilly  V,  Hays,  5  A.  &  E.  549;  1  Sm.  L.  C.  8  Am.  ed.  271. 
»  Gilbert  on  the  Action  of  Debt,  p.  862. 

•  Yelv.  164. 

*  2  leading  Cases  in  Equity,  8  Am.  ed.  1657;  Winkley  r.  Foye,  2 
Fogg,  171;  Beans  t;.  Bullitt,  7  P.  F.  S.  221. 
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mittance  is  made  by  A  to  B,  with  directions  to  pay  the  amount 
to  G,  or  hold  it  for  his  use,  the  transfer  may  be  as  effectual  as 
if  it  were  made  to  C  in  person.  Two  things  are,  however,  es- 
sential to  such  a  result.  In  the  first  place,  A  must  intend  to 
relinquish  all  control  over  the  fund  and  vest  it  absolutely  in 
C ;  and  next,  B  must  accept  it  as  his  agent.  In  the  absence 
of  proof,  the  presumption  is  that  the  person  who  receives  the 
money  is  answerable  to  him  who  makes  the  remittance,  and 
not  to  him  to  whom  the  payment  is  to  be  made.^ 

If  a  debtor  sends  me  a  sum  of  money,  with  instructions  to 
pay  it  over  to  his  creditor  if  the  latter  will  accept  it  in  satis* 
faction  of  the  debt,  I  may  return  the  money,  or  write  declining 
the  commission  and  inquiring  what  shall  be  done  with  the 
remittance.  In  either  event  the  fund  will  remain  the  debtor's 
property,  and  may  be  attached  as  such  by  any  one  who  holds 
a  judgment  against  him.  The  result  will  be  the  same  if  I 
communicate  the  offer  to  the  creditor,  and  the  attachment  is 
laid  before  he  accepts.  A  more  difficult  question  would  arise 
if  I  were  directed  to  pay  the  debt  unconditionally,  without 
asking  for  a  receipt  in  full.  Under  these  circumstances,  it 
might  be  contended  that  the  right  of  the  creditor  became  ab- 
solute as  soon  as  the  money  was  received  by  me.  The  weight 
of  authority,  however,  would  seem  to  be  that  more  is  requisite, 
and  that  the  property  will  not  pass  until  the  creditor  is  in- 
formed of  what  has  been  done,  and  signifies  his  assent.  An 
assignment  for  the  benefit  of  creditors  is,  notwithstanding, 
valid  under  the  decisions  in  the  United  States,  unless  they 
dissent,  on  the  principle  that  assent  should  be  presumed  to  an 
act  done  for  their  benefit.*  The  point  has,  notwithstanding, 
been  ruled  differently  in  England,  on  the  ground  that  such  a 
transfer  is  voluntary,  and  may  be  set  aside  by  the  assignor 
until  it  is  communicated  to  the  creditors  and  accepted  by 
them.^ 

1  2  Leading  Cases  in  Equity,  8  Am.  ed.  1659. 

«  Brooks  V.  Marbury,  11  Wheaton,  78;  Wilt  ».  PranUin,  1  Binn. 
602;. Read  v.  Robinson,  6  W.  &  S.  329. 

•  Ellison  V.  Ellison,  6  Ves.  658;  Wallwyn  r.  Coutts,  3  Meriv.  707;  3 
Simons,  14;  Garrard  v.  Lord  Lauderdale,  8  Simons,  1;  1  Leading  Cases 
in  Equity,  8  Am.  ed.  890,  424. 
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It  is  held  in  Pennsylyania,  in  conformity  with  the  above 
principle,  that  a  third  person  may  enforce  a  parol  contract 
which  is  made  exclusively  for  his  benefit  or  gives  rise  to  a 
trust  for  him.^  Sealed  instruments  do  not  admit  of  this  ex- 
ception, and  the  covenantee  alone  can  sue,  although  the  party 
equitably  entitled  may  proceed  in  his  name  and  file  the  instru- 
ment as  his  warrant  of  attorney.* 

The  question  arose  and  was  critically  considered  in  Miss. 
Cent.  B.  R.  v.  Southern  R.  R.  Association.^  It  was  there 
agreed,  under  seal,  by  and  between  the  plaintiflF  and  defendant, 
that  the  defendant  should,  in  consideration  of  a  lease  of  the 
plaintiff's  franchises,  pay  certain  mortgage  bonds  which  had 
been  executed  by  the  plaintiffs,  and  were  outstanding  in  the 
hands  of  third  persons.  The  holders  of  the  bonds  brought  an 
action  in  the  name  of  the  Miss.  Cent.  R.  R.  Co.,  to  enforce  the 
agreement  without  any  express  authority  to  that  effect,  on  the 
ground  that  they  were  the  parties  beneficially  interested,  and 
as  such  impliedly  authorized.  The  court  held  that  the  Miss.. 
Cent.  R.  R.  Co.  was  also  interested  in  the  fulfilment  of  the 
agreement  as  a  means  of  paying  its  debts,  and  consequently 
entitled  to  recover  for  their  use.  Had  the  contract  been  by 
parol,  the  bondholders  could  not  have  maintained  assumpsit, 
and  it  followed  that  they  could  not  bring  covenant  in  the 
name  of  the  Railroad  Company  without  their  consent.  The 
rule  which  had  been  granted  to  stay  the  proceedings  was 
consequently  made  absolute.  Sharswood,  J.,  said,  in  delivering 
judgment:  — 

"  In  Blymire  v.  Boistle,*  Mr.  Justice  Sergeant  examines  the 
authorities  with  his  usual  accuracy  and  discrimination,  and 
states  that,  although  they  are  not  all  reconcilable  with  etich 
other,  they  seem  to  warrant  this  distinction,  that  if  one  pay 
money  to  another  for  the  use  of  a  third  person,  or,  having 
money  belonging  to  another,  agrees  with  that  other  party  to  pay 

1  Hind  V.  Holdship,  2  Watta,  104;  Torrens  v.  Campbell,  24  P.  F.  S. 
476;  Townaend  w.  Long,  27  id.  143;  Justice  v.  Tallman,  5  Norria,  147; 
Bee  also  Merriman  v.  Moore,  0  id.  78. 

«  Miss.  Cent.  R.  R.  Co.  v.  The  South.  R.  R.  Ass'n.,  8  Phila.  107;  Ar- 
desco  Oil  Co.  v.  North  Amer.  Oil  &  Mm.  Co.,  16  P.  F.  S.  875. 

»  8  PhiU.  107.  *  6  Watto,  182. 


Digitized  by  VjOOQIC 


BOMAN   AND  COMMON  LAW  C0NTBA8TED.  197 

it  to  a  third,  an  action  lies  by  the  person  beneficially  interested. 
But  when  the  contract  is  for  the  benefit  of  the  contracting 
party,  and  the  third  party  is  a  stranger  to  the  contract  and  con- 
sideration, the  action  must  be  by  the  promisee.  In  further 
illustration  of  this  distinction,  he  adds,  where  one  person  con- 
tracts with  another  to  pay  money  to  a  third,  or  to  deliver  over 
some  valuable  thing,  and  such  third  party  is  thus  the  only  party 
interested,  he  ought  to  possess  the  right  to  release  the  demand 
or  recover  it  by  action.  But  where  a  debt  already  exists  from 
one  person  to  another,  a  promise  by  a  third  person  to  pay  such 
debt  being  for  the  benefit  of  the  original  debtor,  and  to  relieve 
him  from  the  payment  of  it,  he  ought  to  have  a  right  of  action 
against  the  promisor  for  his  own  indemnity,  and  if  the  promi- 
sor were  also  liable  to  the  original  creditor  he  would  be  sub- 
ject to  two  separate  actions  at  the  same  time  for  the  same 
debt,  which  would  be  inconvenient,  and  lead  to  injustice." 

I  may  here  observe  that  if  two  or  more  persons  agree  that 
a  certain  thing  shall  be  done  or  forborne,  in  furtherance  of  a 
common  purpose,  the  contract  will  not  be  less  mutual  because 
the  engagement  is  formally  made  to  a  third  person  whom  they 
design  to  benefit,  or  who  is  to  act  as  a  trustee  in  carrying  it 
into  execution.  It  is  on  this  ground  that  compositions  among 
creditors  to  discharge  the  debtor  on  receiving  a  part  payment 
of  the  debt,  depend  for  their  validity,  contrary  to  the  general 
role  that  a  smaller  sum  cannot  be  a  satisfaction  for  greater. 

In  like  manner,  where  several  persons  subscribe  to  a  church, 
hospital,  or  railroad,  the  promise  of  each  will  be  a  sufficient 
consideration  for  those  of  the  others,  and  no  one  can  recede 
without  the  consent  of  all.^  The  contract  may  be  and  gen- 
erally is  in  terms,  with  the  treasurer,  trustees,  or  other  repre- 
sentatives of  the  association  or  body  corporate  which  is  to 
receive  or  disburse  the  fund,  but  the  law  will  give  effect  to  the 
intention  which  is  to  create  a  mutual  and  binding  obligation. 

A  different  view  prevails  in  New  York  and  Massachusetts, 
^mder  which  such  a  subscription  cannot  be  enforced,  unless 

^  Gitting*  V.  Mayhew,  6  Md.  118;  Troy  Academy  v.  Nelson,  24  Vt 
180;  Caul  0.  Gibeon,  8  fiarr,  416;  Chambers  v.  Calhoun,  6  Harris,  18. 
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money  is  laid  out  or  labor  performed  ou  the  faith  of  the  prom- 
ise, and  before  it  is  recalled.*  It  is  nevertheless  conceded 
that  if  work  is  done,  or  liabilities  assumed  before  the  contract 
is  rescinded,  the  subscribers  will  be  bound;*  and  in  The 
Wayne  Institute  v.  Smith,  the  Court  said  that  if  such  promises 
were  gratuitous  in  the  first  instance,  they  became  binding  if 
any  loss,  expense,  or  legal  obligation  was  incurred  in  the 
belief  that  the  subscription  would  be  paid. 

The  question  arose  in  Helfenstein's  Estate,^  where  Shars- 
wood,  J.,  observed,  in  delivering  the  judgment :  — 

^^  Had  the  decedent  united  with  others  as  a  subscriber  to 
the  fund  for  the  increase  of  the  Library  of  the  Theological 
Seminary,  the  note  upon  which  the  appellant  made  his  claim 
might  have  been  sustained  under  the  case  of  Caul  v.  Gibson.* 
Or  if  the  note  had  been  accepted  by  the  trustees  before  the 
death  of  the  promisor,  it  would  have  stood  on  the  footing  of 
the  principle  applied  in  Chambers  v.  Calhoim ;  ^  for  in  such 
case,  if  the  trustees  assumed  the  duty  imposed  upon  them  by 
the  terms  or  conditions  of  the  note,  it  would  have  been  a  suf- 
ficient consideration  to  sustain  the  promise.  But  when  the 
decedent  died,  the  trustees  had  not  accepted  the  note,  and  his 
death  was  a  countermand  in  law  of  the  offer,  for  such  it  must 
be  considered  until  accepted.  In  Phipps  v.  Jones,®  where  there 
was  a  subscription  with  others  for  the  benefit  of  a  proposed 
association  to  build  a  church,  the  court  held  that  it  was  a  mere 
proposal,  revocable  until  the  association  was  formed  and  the 
promise  accepted,  and  that  the  death  of  the  subscriber  was 
such  a  revocation.  The  promise,  therefore,  was  ntidum  pactum. 
Nor  can  it  be  sustained  as  a  declaration  of  trust." 

^  Fannington  Academy  v.  Allen,  14  Mass.  172 ;  Bridgewater  Academy 
V.  Gilbert,  2  Pick.  579;  The  Charch  v,  Kendall,  121  Mass.  528;  Stewart 
t'.  The  Trostees,  2  Den.  403 ;  The  Orphans'  Home  v.  Sharp,  6  Missouri 
Appeals,  150. 

*  The  Trustees  v,  Robinson,  21  N.  T.  234;  Wayne  Institute  v.  Smith, 
36  Barb.  576;  McDonald  v.  Gray,  11  la.  508;  Pryor  v.  Cain,  25  HI.  292; 
Pitt  V.  Gentle,  49  Mo.  74;  Workman  v.  Campbell,  46  id.  805. 

»  27  P.  F.  S,  831.  *  8  Barr,  416. 

»  6  Harris,  18.  «  8  Harris,  260. 
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CHAPTER  X. 

CONSIDERATION. 

A.deqiucy  of  Conaidention.  —  Forbearance.  —  Marriage.  —  Performance  to 
which  one  is  aheadj  bound.  —  Dissolution  or  Alteration  of  Executory  Parol 
Contracts.  —  Consideration  must  be  the  Result  of  Agreement 

If  the  requisites  to  a  contract  exist,  or  in  other  words,  if  the 
plaintiff  does  an  act  or  incurs  a  liability  on  the  faith  of  the 
promise  made  by  the  defendant,  the  law  will  not  inquire 
-whether  the  consideration  is  in  a  just  proportion  to  the  com- 
pensation claimed ;  for  as  the  plaintiff  is  necessarily  entitled 
ii^der  these  circumstances  to  some  damages,  the  price  agreed 
upon  will  be  taken  as  the  measure  of  the  amount.^  In  the 
words  of  Tindal,  C.  J.,  in  Hitchcock  v.  Coker,^  "  It  is  enough 
that  there  is  actually  a  consideration,  that  such  consideration 
is  legal,  and  that  it  has  some  value."  Gross  inadequacy  may, 
in  connection  with  other  circumstances,  be  evidence  of  fraud 
or  undue  influence ;  but  if  a  man,  who  is  not  shown  to  be  non 
campo8  or  wanting  in  ordinary  capacity,  agrees  with  his  eyes 
open  to  give  more  for  a  thing  than  it  is  worth,  he  must  sub- 
mit to  the  loss  arising  from  his  own  want  of  care  or  judgment. 
This  rule  may  sometimes  operate  to  sustain  a  hard  and  un- 
conscionable bargain,  but  is  in  the  long  run  beneficial  to  the 
community  by  diminishing  the  amount  of  litigation,  and  com- 
pelling men  to  reflect  beforehand  on  the  consequences  of  their 
engagements.  If  there  be  any  consideration,  the  court  will 
not  weigh  the  extent  or  value  of  it,^  and  forbearance  for  a 

2  Worth  0.  Case,  42  N.  Y.  862;  Hitchcock  v.  Coker,  6  A.  &  £.  438; 
Skeate  v.  Beale,  11  id.  983. 

*  6  A.  &  £.  438. 

•  Hind  17.  Holdship,  2  Watts,  104;  Fhillipps  v.  Bateman,  16  East,  356, 
372;  Payne  r.  Wilson,  7  B.  &  C.  423;  Callisher  o.  Bischoffsheim,  L.  R. 
6  Q.  B.  449;  Hesser  o.  Steiner,  6  W.  &  S.  476;  Silvis  v.  Ely,  8  id.  420; 
Downing  o.  Funk,  6  Rawle,  69. 
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single  day  may  support  a  promise  by  a  third  person  to  pay  a 
debt  of  many  thousand  pounds.  "There  is  no  case,"  said 
Rogers,  J.,  in  Hind  v.  Holdship,^  "  where  mere  inadequacy  of 
price,  independent  of  other  circumstances,  has  been  held  suffi- 
cient to  set  aside  a  contract  between  parties  standing  on  equal 
ground,  and  dealing  with  each  other  without  any  imposition 
or  oppression.^  And  the  inequality,  says  Chancellor  Kent, 
in  Osgood  v.  Franklin,^  amounting  to  fraud,  must  be  so  strong 
and  manifest  as  to  shock  the  conscience  and  confound  the 
judgment  of  any  man  of  common  sense.  Many  motives  may 
be  assigned  for  Holdship,  who  was  a  creditor  of  the  firm  and 
desirous  of  being  an  assignee,  coming  under  the  obligation 
to  pay  certain  specified  creditors.  Whether  the  contract  is 
advantageous  or  not,  is  not  the  question.  It  is  sufficient 
that  he  made  the  promise  under  the  idea  that  it  would  be 
beneficial.  The  assignment  was  an  act  done  by  a  third 
person,  which  was  a  good  consideration  for  a  promise  to 
pay." 

In  Neal  v,  Gilmore,*  a  promise  by  a  husband  and  his  wife 
that  if  a  child  of  tender  years  would  stay  with  them  until  he 
was  of  age,  they  would  raise  and  care  for  him  as  if  he  was 
their  own,  and  at  their  death  give  him  all  they  had,  was  held 
to  be  on  a  sufficient  consideration,  although  the  material 
benefit  was  conferred  on  and  not  by  the  promisee,  because 
the  promisors  received  an  equivalent  in  the  society  and  com- 
panionship of  the  child.  So,  in  Frank's  Appeal,*  a  note  exe- 
cuted and  delivered  by  David  Frank  to  the  plaintiff,  Babetta 
Frank,  in  case  she  would  marry  his  son  Henry,  was  held  to 
be  valid  not  only  between  the  parties  but  against  the  creditors 
of  the  maker,  although  he  was  insolvent  at  the  time,  and  a 
gratuitous  transfer  would  have  been  set  aside  as  fraudulent. 
"Marriage,"  said  Sharswood,  J.,  "is  a  valuable  consideration, 
and  in  the  absence  of  fraud  prevails  against  creditors.  In 
the  words  of  Lord  Coke,  there  is  no  consideration  respected 
in  law  as  the  consideration  of  marriage  in  respect  of  alliance 
and  posterity."    In  like  manner,  where  a  father  promised 

1  2  Watts,  104.  *  2  Leading  Cases  in  Equity,  4  Am.  ed.  1287. 

•  2  Johns.  Ch.  23.  *  29  P.  F.  S.  421.  •»?.?.  S.  190. 
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orallj  to  give  certain  lands  to  a  son  as  an  inducement  to 
marriage,  and  put  him  and  bis  wife  in  possession,  the  con- 
tract was  specifically  enforced  against  the  donor  and  another 
son  to  whom  he  subsequently  conveyed  the  premises  by 
deed.^ 

In  Hardesty  v.  Smith,^  a  plea  that  the  patent  right  which 
constituted  the  consideration  of  the  contract  on  which  the 
plaintiff  sued,  could  not  be  applied  to  any  useful  purpose,  and 
was  of  no  value  to  the  defendant,  was  held  not  to  constitute  a 
good  defence.  The  court  said  that  parties  who  were  of  suffi- 
cient mental  capacity  for  the  transaction  of  business  had  a 
right  to  make  their  own  bargains.  The  owner  of  a  chattel 
was  entitled  to  fix  the  price  which  he  would  take,  and  the 
buyer's  judgment  was  the  best  guide  to  the  amount  which  it 
was  worth  his  while  to  give.  So,  parting  with  any  right  which 
was  a  man's  own  was  a  sufficient  consideration  for  any  prom- 
ise that  might  be  made  on  the  other  side.  The  consideration 
f^reed  upon  might  largely  exceed  any  benefit  that  could  be 
derived,  and  yet  the  bargain  stand.  The  purchaser  got  the 
thing  for  which  he  had  stipulated,  and  in  the  absence  of  fraud, 
warranty  and  mistake  of  fact,  if  it  did  not  answer  his  expecta- 
tions it  must  still  be  presumed  to  be  worth  what  he  agreed  to 
give.  The  same  rule  was  laid  down  in  Nash  v.  LuU,^  and 
Howe  V.  Richards.^  So,  though  a  promise  to  pay  a  debt  which 
is  not  due,  in  consideration  of  forbearance,  is  invalid,^  it  may, 
agreeably  to  some  of  the  authorities,  be  obligatory,  if  the  cred- 
itor has  instituted  legal  proceedings  in  the  belief  that  he  has 
a  good  cause  of  action,  and  discontinues  them  in  reliance  on 
the  promise.  When,  however,  inadequacy  appears  on  the  face 
of  the  transaction,  from  computation  or  by  a  necessary  legal 
inference,  the  contract  will  be  invalid  altogether  or  for  the 
excess.^    An  agreement  to  accept  a  smaller  sum  in  payment 

1  WhitehiU  v.  Louaey,  2  Yeates,  109.  •  8  Ind.  41. 

*  102  Mass.  60.  «  102  Maas.  64. 

*  H&maker  v.  Eberley,  2  Binn.  509;  Wade  v.  Simeon,  2  C.  B.  548; 
Forth  V.  Stanton,  1  Wms.  Saund.  210;  Jones  v.  Ashburnham,  4  East,  455. 

*  Forth  V.  Stanton,  1  Wms.  Saund.  210;  Jones  v.  Ashburnham,  4  East, 
455;  Wade  v.  Simeon,  2  C.  B.  648;  Schroeder  v.  Fink,  60  Md.  436. 
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of  a  larger  is  not  binding  as  an  accord,  and  will  not  operate  as 
satisfaction  if  performed,^  and  this  is  equally  true  of  a  promise 
to  give  time  for  the  payment  of  a  debt  in  consideration  of  a 
promise  to  pay  it  in  full  with  interest  when  the  delay  expires, 
unless  there  is  an  express  or  implied  stipulation  that  the  debt 
shall  not  be  paid  imtil  the  period  fixed  by  the  agreement 
arrives.^ 

A  contract  by  which  the  debtor  agrees  to  pay  interest  at  a 
future  day,  in  consideration  of  a  promise  by  the  creditor  to 
forbear  until  then,  is,  however,  as  it  would  seem,  binding 
on  both  sides,^  and  there  is  no  doubt  that  the  payment  of 
interest  in  advance  is  a  good  consideration  for  a  promise 
of  forbearance.* 

In  Kellogg  V.  Olmstead,*  a  promise  by  a  debtor  not  to  dis- 
charge a  debt  until  a  future  period,  and  to  pay  it  then  with 
interest,  was,  notwithstanding,  held  insufficient  to  uphold  a 
promise  by  the  creditor  to  extend  the  time  of  payment  until 
the  day  arrived ;  and  the  same  point  was  decided  in  Gahn  v. 
Niemcewicz.^ 

It  is,  on  the  other  hand,  equally  well  settled  that  where  the 
consideration  is  something  new,  or  different  from  that  to 
which  the  creditor  was  already  entitled,  the  law  will  not  pause 
to  examine  whether  the  right  which  he  acquires  is  more  or 
less  valuable  than  that  which  he  relinquishes.  A  horse  or 
the  note  of  a  third  person  may,  for  instance,  be  a  good  satis- 
faction of  a  demand  for  a  much  greater  amount  or  value  ;  and 
it  will  be  no  answer  to  allege  that  the  maker  of  the  note  is  insol- 

1  Smith  V.  Bartholomew,  5  Met.  276;  Harriman  v.  Harriman,  12  Gray, 
341;  Smith  v.  Phillips,  77  Va.  548;  Mechanics'  Bank  v.  Huston,  11 
Weekly  Notes  of  Cases,  389;  Foakes  v.  Beer,  L.  R.  0  App.  Cases,  605;  1 
Sm.  L.  C.  8  Am.  ed.  648. 

*  Van  Allen  v.  Jones,  10  Bosw.  369;  Bailey  v.  Adams,  10  N.  H.  162; 
Russell  r.  Buck,  11  Vt.  166;  Wheeler  r.  Washburn,  24  id.  293;  2  Am. 
leading  Cases,  6  ed.  469. 

*  Bailey  v.  Adams,  10  N.  H.  162;  Fowler  v.  Brooks,  18  id.  240  ; 
Chute  V.  Pattee,  37  Me.  102. 

*  Grafton  Bank  v.  Woodward.  5  N.  H.  99;  New  Hampshire  Savings 
Bank  p.  Ela,  11  id.  835;  2  Am.  Leading  Cases.  6  ed.  468. 

»  25  N.  Y.  189.  •  11  Wend.  812. 
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vent  or  the  horse  unsound.  In  1  Smith's  Leading  Cases,  640,^ 
it  is  said  on  the  authority  of  Pinnel's  Case,^  that  a  peppercorn 
may  be  a  satisfaction  for  a  debt  of  £1000 ;  and  it  is  now  held, 
contrary  to  the  rule  formerly  laid  down  in  Cumber  v.  Wane,^ 
that  the  note  or  check  of  a  debtor,  or  of  one  of  two  or  more 
joint  debtors,  is  a  good  consideration  for  an  agreement  to 
waive  the  original  demand,  and  rely  solely  on  the  note.* 

In  Curlewis  v.  Clark,^  Parke,  B.,  said  that  the  plea  was  in 
substance  that  the  plaintiff  had  taken  the  acceptance  of  a 
third  person  for  JE25,  with  the  name  of  the  drawer  in  blank, 
in  satisfaction  of  £60  4«.  6d.  of  the  amount  sued  for,  if  the 
acceptance  was  paid ;  but  if  not,  that  the  debt  should  be  satis- 
fied on  the  payment  of  £10.    This  afforded  a  good  answer  to 
the  action.     The  acceptance  being  for  a  less  sum  than  the 
amount  due,  the  plaintiff  might  possibly  have  made  a  bad  bar- 
gain ;  but  inasmuch  as  the  plaintiff  might  have  accepted  a  dia- 
mond or  a  chattel  of  any  kind  in  satisfaction,  there  was  no 
reason  why  he  might  not  take  an  "  acceptance."    In  Pinners 
Case,*  it  was  resolved  by  the  whole  court  that  payment  of  a 
lesser  sum  in  satisfaction  of  a  greater  cannot  be  a  satisfaction 
for  the  whole,  because  it  appears  to  the  judges  that  by  no  pos- 
sibility a  lesser  sum  can  be  satisfaction  of  a  greater ;  but  the 
gift  of  a  horse,  hawk,  or  robe  in  satisfaction  is  good,  because 
it  shall  be  intended  that  the  thing  which  the  plaintiff  has 
agreed  to  take  will  be  more  beneficial  to  him  than  the  money 
in  respect  of  some  circumstance,  or  otherwise  he  would  not 
have  so  agreed.    The  principle  was  clear  that  the  court  could 
not  enter  into  the  value  of  the  consideration. 

^  8ih  Am.  ed. 

*  5  Rep.  117;  Dyer,  76;  Singleton  v.  Thomas,  78  Ala.  205;  Earl  v. 
Peck,  84  N.  Y.  506. 

*  1  Strange,  426;  1  Sm.  L.  C.  8th  Am.  ed.  633. 

*  Sibree  t?.  Tripp,  15  M.  &  W.  23;  Thompson  v.  Percival,  5  B.  &  Ad. 
925;  Sheehy  v.  Mandeville,  6  Cranch,  253;  Mechanics'  Bank  v.  Huston, 
II  Weekly  Notes  of  Cases,  389;  Goddard  v.  O'Brien,  L.  R.  9  Q.  B.  Diy. 
87. 

*  3  Ex.  375;  Lyth  v.  Ault,  7  Ex.  669;  1  Sm.  L.  C.  8  Am.  ed.  688,  640, 
notes  to  Cumber  v.  Wane. 

*  5  Rep.  117  a. 
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In  New  York,  however,  the  courts  still  follow  Cumber  v. 
Wane,  and  taking  the  note  of  the  debtor  or  of  one  of  several 
debtors,  may  suspend  the  right  of  action,  but  will  not  preclude 
the  creditor  from  enforcing  the  original  demand  if  the  instru- 
ment is  not  paid  when  due.^ 

As  a  smaller  sum  cannot  be  a  satisfaction  for  a  larger,  so 
an  agreement  to  pay  a  larger  sum  in  consideration  of  the  re- 
ceipt of  a  smaller,  will  be  invalid  unless  the  payment  is  to  be 
made  at  a  future  day,  or  there  is  some  other  ingredient  which 
prevents  the  defect  from  appearing  on  the  face  of  the  con- 
tract by  a  necessary  inference.*  It  was  accordingly  declared  in 
Shepard  v.  Rhodes  that  an  agreement  for  the  exchange  of  un- 
equal sums  of  money  at  the  same  time,  or  at  different  times, 
unless  time  was  a  material  element,  was  not  binding,  and  that 
the  courts  might  and  should  under  such  circumstances  in- 
quire into  the  equality  of  the  agreement,  because  the  subject- 
matter  on  either  side  not  only  had  a  fixed  value,  but  was  the 
standard  by  which  all  other  values  were  measured.^  The 
same  point  was  decided  in  Schnell  v,  Nell.* 

A  promise  not  to  prosecute  or  enforce  a  demand  which  has 
no  foundation  in  law  or  fact,  is  not  a  consideration,  because 
such  an  undertaking  is  neither  a  harm  to  the  promisor,  nor  a 
benefit  to  the  promisee ;  and  hence  proof  that  there  was  no 
debt  is  a  sufficient  answer  to  a  declaration  on  a  promise  in 
consideration  of  forbearance.^  In  the  case  last  cited.  Lord 
EUenborough  said  that,  notwithstanding  the  opinion  imputed 
to  Chief  Justice  Hyde,  a  promise  by  a  mother  to  pay  the  debt 
of  her  son  if  the  plaintiff  would  refrain  from  taking  his  dead 
body  in  execution,  did  not  constitute  a  cause  of  action.  It 
might  as  well  be  pretended  that  a  promise  in  consideration 
that  one  would  withdraw  the  pistol  which  he  had  levelled  at 
the  breast  of  a  third  person,  could  be  enforced  against  the 

1  Kawley  v,  Foote,  19  Wend.  516;  Cole  v.  Sackett,  5  Hall,  516. 
>  DowDiDg  V.  Funk,  5  Rawle,  69;  Calkins  v.  Chandler,  86  Mich.  820; 
Clark  V.  Russel,  3  Watts,  213. 

*  Shepard  v.  Rhodes,  7  R.  I.  470.  «  17  Ind.  20. 

*  Forth  V.  Stanton,  1  Wms.  Saand.  210;  Hamaker  v.  Eberley,  2  Binn. 
509 ;  Jones  v.  Ashburnham,  4  East,  455. 
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party  who  had  been  coerced  into  making  it,  by  such  an  unlaw- 
ful display  of  force. 

A  compromise  of  a  disputed  claim,  or  the  discontinuance  of 
a  suit  already  brought,  may  nevertheless  uphold  a  promise, 
although  the  demand  was  unfounded  and  the  plaintiff  could 
not  have  recovered  if  he  had  gone  to  trial.*  It  is,  however, 
essential  that  the  party  who  seeks  to  enforce  such  a  contract 
should  have  acted  with  a  sincere  belief  that  the  suit  which  he 
compromised  or  withdrew  was  valid,  and  proof  that  he  knew 
he  had  no  cause  of  action  will  be  a  defence.^  ^^  It  is,"  said 
Tindal,  C.  J.,  ^'  almost  contra  bonos  mareSy  and  certainly  con- 
trary to  principles  of  natural  justice,  that  a  man  should  insti- 
tute legal  proceedings  when  he  is  conscious  that  he  has  no  good 
cause  of  action ; "  and  it  was  held  that  a  promise  extorted  by 
such  means  was  necessarily  invalid.^ 

The  consideration  must  not  be  so  indefinite  that  the  court 
or  a  jury  cannot  ascertain  whether  it  has  been  fulfilled.  It 
is  a  part  of  the  contract,  and  should,  like  that,  be  certain  or 
capable  of  being  reduced  to  a  certainty.  Such  a  question 
may  arise  where  one  promises  that  if  fresh  advances  are 
made  to  a  third  person  he  will  be  answerable  for  the  whole 
account,  including  what  the  debtor  already  owes, — or  that  if 
the  creditor  will  forbear  he  will  pay  the  debt,  without  speci- 
fying the  amount  to  be  lent  in  the  former  instance,  or  how 
much  time  is  to  be  given  in  the  latter.^  It  has  accordingly 
been  held  that  forbearance,  in  pursuance  of  a  request  to  that 
effect,  will  not  constitute  a  consideration,  unless  there  is  some- 
thing in  the  language  used  or  the  circumstances,  to  indicate 
how  long  the  creditor  is  to  refrain,  or  what  will  be  a  reasona- 
ble delay.*    That  interpretation  should  nevertheless  be  pre- 

1  Cook  V.  Wright,  1  B.  &  S.  659;  Longridge  v.  Dorville,  6  B.  &  Aid. 
117;  CaUiflher  v.  Bischoffsheim,  L.  R.  5  Q.  B.  449;  Payne  v.  Bennet,  2 
WattB,  427;  Rice  v.  Bixler,  1  W.  &  S.  445;  Worraira  Aooounte,  6  id. 
Ill;  Jones  v.   Ritteuhouse,  87  Ind.  348. 

«  Wade  V.  Simeon,  2  C.  B.  648;  Daviason  v.  Ford,  28  W.  Va.  6, 17. 

•  2  Leading  Cases  in  Equity,  4  Am.  ed.  1708,  1712. 

•  See  Oldershaw  v.  King,  2  H.  &  N.  617. 

•  SidweU  V,  Evans,  1  P.  &  W.  888;  Lonsdale  v.  Brown,  4  W.  C.  C. 
148;  Semple  v.  Pink,  1  Ex.  74. 
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ferred  which  will  sustain  the  contract,  and  the  court  will  be 
slow  to  allow  one  who  has  induced  another  to  refrain  or  act, 
to  withhold  the  stipulated  compensation  on  the  ground  that 
the  request  was  indefinite  as  to  amount  or  time.^  This  is 
very  clear  when  the  benefit  is  received  or  accepted  by  the 
defendant,  and  may  be  true  where  it  is  conferred  on  a  third 
person  in  consequence  of  what  he  has  said.  For  as  the  error, 
if  such  exists,  grows  out  of  the  vagueness  and  uncertainty  of 
his  language,  and  would  not  have  existed  had  he  been  more 
precise,  so  the  loss  should  be  borne  by  him.  The  law  was  so 
held  in  Oldershaw  v.  King,  where  Erie,  J.,  said :  "  Looking 
at  the  whole  letter  and  the  circumstances  under  which  it  was 
written,  and  considering  the  importance  of  further  advances, 
I  come  to  the  conclusion  that  the  consideration  contemplated 
was  that  further  advances  should  be  made  and  time  given  by 
the  creditor  before  he  would  press  for  the  payment  of  the  ex- 
isting debt.  Though  the  contract  did  not  bind  the  creditor  to 
make  further  advances,  or  to  give  time,  unless  he  chose  to  do 
so,  it  is  clear  that  if  he  did  make  the  advances  and  did  give 
time,  that  which  was  contingent  at  the  time  when  the  instru- 
ment was  written  became  an  absolute  and  binding  contract. 
I  am  also  of  opinion  that  although  the  amount  of  further  ad- 
vances and  of  the  time  to  be  given  be  not  defined,  still  if  time 
is  given  and  advances  are  made,  it  is  enough.  These  undefined 
terms  should  be  construed  with  reference  to  the  facts  given 
in  evidence ;  ut  res  magis  valeat  quam  pereat  The  guarantor 
has  obtained  what  he  bargained  for,  and  we  must  hold  him  to 
his  promise."  The  undertaking  in  this  case  was  "  in  consid- 
eration of  your  forbearing  to  press  for  the  immediate  payment 
of  the  debt  now  due  by  my  uncles,  I  hereby  engage  to  guaran- 
tee the  payment  of  any  sum  they  may  be  indebted  to  you 
during  the  next  six  years,  not  exceeding  JEIOOO ; "  and  the 
case  can  hardly  be  reconciled  with  Semple  v.  Pink,  where  a 
promise  to  pay  the  note  of  a  third  person  if  the  creditor 
"  would  hold  it  over,"  without  stating  for  how  long,  was  held 

1  Oldersbaw  v.  King,  2  H.  &  N.  517;  Hamaker  v.  Eberley,  2  Binn.  500; 
Caldwell  v,  Heitsha,  9  W.  &  S.  51;  Calkins  v.  Chandler,  36  Mich.  820; 
IX>wning  p.  Fonk,  5  Rawle,  69;  Payne  v,  Wilson,  7  B.  &  C.  423. . 
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to  be  too  vagae  and  indefinite  to  sustain  an  action.  The  bet- 
ter opinion  is  in  accordance  with  the  decision  in  Oldershaw  v. 
King,  that  the  question  in  such  cases  is  one  of  fact,  —  whether 
the  creditor  gave  a  reasonable  time  for  payment,  and  that  if 
this  is  answered  in  the  affirmative  the  guarantor  will  not  be 
less  answerable  because  he  did  not  specify  how  long  the  delay 
was  to  continue.^ 

It  has  been  seen  that  a  promise  will  not  be  less  binding 
because  it  is  prompted  by  motives  of  kindness  and  no  equiv- 
alent is  expected  or  received  by  the  promisor,  if  the  lan- 
guage employed  is  that  of  obligation  and  there  is  a  sufficient 
consideration  moving  from  the  promisee.  For  although  the 
common  does  not  agree  with  the  civil  law  in  holding  that  the 
desire  to  confer  a  benefit  may  sustain  a  contract  where  there 
is  no  other  cause,  still  a  man  cannot  withhold  the  compensa- 
tion which  he  has  promised  for  the  performance  of  an  act,  on 
the  ground  that  it  is  not  a  benefit  to  him.^ 

It  is  accordingly  established  that  a  detriment  to  the  plain- 
tiff may  be  a  valuable  consideration,  although  no  advantage 
accnies  to  the  defendant.^  The  obligation  of  a  surety  rests 
upon  this  basis;  and  forbearance,  although  but  for  a  single 
day,  to  proceed  against  a  debtor  may  sustain  a  promise  by  a 
third  person  to  be  answerable  for  the  payment  of  the  amount 
due,  though  that  may  prove  to  be  many  thousand  pounds,  be- 
cause the  delay  may  result  in  the  loss  of  the  debt,  and  the 
law  having  no  standard  by  which  to  measure  the  compensa- 
tion, allows  it  to  be  fixed  by  the  agreement  of  the  parties. 
So  one  who  promises  to  be  answerable  for  the  expenses  in- 
curred in  resisting  a  disputed  claim  must  make  his  promise 
good,  although  he  was  not  interested  in  the  result.^  It  has . 
been  held  repeatedly,  for  like  reasons,  that  a  promise  to  pay 
another  a  sum  in  gross  or  annually  if  he  will  take  a  wife,  is 

1  Downing  v.  Funk,  5  Rawle,  69;  Calkins  v.  Chandler,  86  Micb.  320; 
Clark  V.  RoBsel,  3  Watts,  213. 

*  Van  Rensselaer  o.  Akin,  44  Barb.  547. 

*  Dorwin  v.  Smith,  35  Vt.  69;  Smith  v.  Rogers,  35  id.  140;  Carr  v. 
Card,  84  Mo.  513;  Castner  t;.  Slater,  50  Me.  212;  Bunn  v.  Guy,  4  East, 
190;  White  v.  Baxter,  71  N.  Y.  254;  Addison  on  Contracts,  p.  9. 

*  White  V,  Baxter,  71  N.  Y.  264. 
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binding,  and  may  be  enforced  if  the  condition  is  fulfilled.^ 
Agreements  of  this  kind  were  of  such  constant  occurrence, 
and  gave  rise  to  so  much  litigation  at  an  eariier  period,  that 
the  statute  of  frauds  provided  that  no  recovery  should  be  had 
upon  them  unless  they  were  reduced  to  writing.* 

Although  one  may  be  bound  by  a  promise  made  on  behalf 
of  another^  and  from  which  he  can  receive  no  benefit,  such  a 
meaning  should  not  readily  be  ascribed  to  language  which 
admits  of  another  and  not  less  reasonable  interpretation. 
Hence  it  has  been  said  that  in  an  action  on  a  guaranty  the 
proof  of  the  promise  must  be  so  clear,  explicit  and  certain,  as 
to  leave  no  doubt  of  the  intention  to  become  answerable  for 
the  debt.  Still  no  one  will  be  permitted  to  use  loose  and  am- 
biguous expressions,  calculated  to  create  an  expectation  in  the 
mind  of  the  person  to  whom  they  are  addressed,  and  then  es- 
cape from  liability  under  cover  of  the  doubt  arising  from  his 
own  want  of  accuracy  and  precision.  The  question  under 
these  circmnstances  is  not  so  much  what  he  meant,  as  what 
meaning  his  words  would  naturally  convey :  *  and,  if  they  are 
calculated  to  mislead  the  other  party  it  is  immaterial  that 
there  was  no  such  design  ;  *  and  it  was  held  to  follow,  in  Law- 
rence V.  McCalmont,  that  when  the  words  of  a  guaranty  admit 
of  two  interpretations,  and  the  creditor  has  lent  his  money 
on  the  faith  of  that  which  is  most  favorable  to  him,  it  should 
be  adopted  when  the  instrument  comes  to  receive  a  legal 
construction.^ 

Whether  a  man  means  to  bind  himself  irrevocably,  or  only 
to  declare  a  purpose  which  may  be  recalled,  is,  however,  a 
question  depending  on  a  just  construction  of  his  words  taken 
in  connection  with  all  the  material  circumstances,  and  that 
may  be  reasonably  viewed  with  a  greater  inclination  in  his 

1  Saver  v.  Fielder,  32  Beav.  1;  Frank»8  App.  0  P.  F.  S.  190. 

s  Tweddle  v.  Atkinson,  1  Best  &  Smith,  393,  899;  Montacate  v.  Max- 
well, 1  P.  Wms.  618,  620;  Caton  v.  Caton,  L.  B.  1  Ch.  App.  Cases,  187, 
2  H.  L.  127. 

•  Mason  v.  Pritchard,  12  East,  227. 

«  Mason  r.  Pritchard,  12  East,  227;  Bell  ».  Bruen,  1  How.  169,  188; 
Lawrence  v.  McCalmont,  2  id.  426,  450. 

*  Douglass  V.  Reynolds,  7  Peters,  118;  2  Am.  Leading  Cases,  6ed.  80. 
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favor  when  the  promise  is  gratuitous,  than  when  it  is  in  con« 
sideration  of  a  benefit  received.^  One  who  promises  to  indem- 
nify another  for  loss  incurred  in  assisting  a  hostile  claim, 
cannot  refuse  to  fulfil  his  engagement  on  the  ground  that  he 
was  not  interested  in  the  result  ;2  but  his  want  of  interest  may 
be  taken  into  view  in  determining  the  meaning  which  should 
be  attached  to  his  words  ;^  and  so  when  one  promises  to  assist 
another  in  a  business  in  which  he  is  not  concerned.^ 

In  Shadwell  v.  Shadwell,*  an  uncle  wrote  the  following  letter 
to  his  nephew :  — 

*'  Mt  Dear  Lancet, — I  am  glad  to  hear  of  your  intended  marriage 
with  Ellen  Nicholl,  and,  as  I  promised  to  assist  you  at  starting,  I  am 
happy  to  tell  you  that  I  will  pay  to  you  £150  yearly  during  my  life, 
and  until  your  annual  income  derived  from  your  profession  of  a  chan- 
cery barrister  shall  amount  to  six  hundred  guineas,  of  which  your  own 
admission  will  be  the  only  evidence  that  I  shall  receive  or  require. 

Tour  ever  affectionate  uncle, 

Chablbs  Shadwell." 

The  plaintiff  married  Ellen  Nicholl,  shortly  after  receiving 
this  letter,  and  now  sued  for  arrears  of  the  annuity  which  was 
withheld.  The  defendant  pleaded  that  the  marriage  had  been 
agreed  upon  between  the  plaintiff  and  the  said  Ellen  Nicholl 
before  the  letter  was  written,  and  that  there  was  no  consid- 
eration for  the  promise  other  than  that  which  the  writing 
expressed.  It  was  contended,  under  these  circumstances,  that 
the  promise  was  invalid  because  the  plaintiff  was  under  a 
previous  moral  and  legal  obligation  to  take  Ellen  Nicholl  as 
his  wife,  and  had  contracted  the  marriage  in  pursuance  of  that 
obligation  and  not  of  the  inducement  held  out  by  the  defend- 
ant, and  that  the  terms  of  the  letter  indicated  that  it  was  a 
mere  expression  of  a  kind  and  affectionate  purpose,  and  not 
intended  as  a  binding  contract.  A  majority  of  the  judges 
were  however,  of  the  opinion  that  there  was  a  sufficient  con- 

1  Hartman's  Appeal,  8  Grtmt,  271;  Beaumont  v.  Carter,  32  Beav.  686; 
RicbardB  v,  Richards,  10  Wr.  78;  Lloyd  v.  McNamara,  7  Hams,  130. 

*  Belknap  v.  Bender,  75  N.  Y.  461. 

*  Lloyd  V.  McNamara,  7  Harris,  180. 

«  Richards  o.  Richards,  10  Wr.  78.  •  9  C.  B.  v.  8.  160. 

14 


Digitized  by  VjOOQIC 


210  THE  LAW  OF  CONTRACTS. 

sideratioD  of  detriment  to  the  plaintiff  and  benefit  to  the 
defendant  to  support  the  promise  :  of  detriment  to  the  plain- 
tiff, because  he  had  incurred  a  liability  which  he  might  not  be 
able  to  meet  from  his  own  resources ;  of  benefit  to  the  defend- 
ant, because  his  wishes  were  gratified  by  the  settlement  of  his 
nephew  in  life.  The  more  formidable  objection  that  the  plain- 
tiff was  already  bound  to  contract  the  marriage,  though  not 
noticed  in  the  opinion  of  the  court,  was  dwelt  on  with  much 
emphasis  by  Mr.  Justice  Byles,  who  likened  the  case  to  a 
promise  to  pay  a  man  J£500  for  breaking  his  leg.  The  defend- 
ant had  not  expressly  or  impliedly  requested  the  plaintiff  to 
contract  the  marriage ;  and  if  he  had,  the  plaintiff  was  already 
engaged,  and  did  not  act  in  consequence  of  the  request.  The 
letter  was,  therefore,  one  of  mere  kindness,  and  imposed  no 
legal  obligation. 

On  all  the  points  involved  we  may  regard  the  judgment  as 
well  founded.  A  promise  to  remunerate  a  man  for  performing 
an  obligation  which  he  has  already  incurred  may  be  binding, 
if  the  obligation  is  one  from  which  he  could  withdraw,  or 
which  he  might  legitimately  refrain  from  executing.  In  Car- 
roll V.  Nixon,^  a  promise  to  indemnify  the  plaintiff  against  any 
loss  that  might  arise  from  a  bond  which  he  had  executed  eight 
days  previously  as  surety  for  an  administrator,  was  held  valid 
because  the  plaintiff  might  otherwise  have  applied  to  the  court 
to  be  exonerated  from  the  bond ;  and  a  similar  decision  was 
made  in  Drury  v.  Fay.^  So  the  plaintiff  in  Shadwell  v.  Shad- 
well  might  but  for  the  defendant's  letter  have  agreed  with  his 
intended  wife  to  postpone  the  fulfilment  of  his  engagement, 
or  break  it  off  altogether.  Such  considerations  are  known  as 
"  continuing,"  and  various  instances  are  given  in  Chitty  on 
Contracts.^  Moreover,  the  plaintiff  was  only  bound  to  marry 
within  a  reasonable  time,  which  might  depend  on  his  ability  to 
support  a  wife,  and  his  marrying  sooner  than  he  would  other- 
wise have  done  in  reliance  on  the  promise  was  a  sufficient  con- 
sideration. On  one  point,  however,  the  defendant  might  well 
have  been  successful  if  the  case  had  gone  to  a  jury  instead  of 
being  argued  as  one  of  law.    To  constitute  a  consideration  the 

1  4  W.  &  8.  617.  «  14  Pick.  826.  •  6th  od.  p.  69. 
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act  must  not  only  be  one  which  the  defendant  has  expressly 
or  impliedly  requested,  but  the  doing  of  it  must  be  in  conse- 
quence of  the  request.  When,  therefore,  the  plaintiff  does  not 
enter  into  a  reciprocal  engagement,  and  the  inference  is  drawn 
from  his  acts,  the  question  is  one  of  fact  to  be  determined 
in  view  of  the  circumstances.  A  promise  to  pay  another  $100 
annually  so  long  as  the  promisee  continues  to  reside  in  his 
own  house,  would  probably  fail  as  a  cause  of  action,  from  the 
natural  presumption  that  the  plaintiff  would  have  remained 
where  he  was  if  the  defendant  had  not  promised.  Still,  if  it 
appeared  that  the  house  was  beyond  the  plaintiff's  means,  and 
that  the  promise  was  designed  to  induce  him  to  incur  the 
expense  and  had  presumably  influenced  his  decision,  it  would 
be  the  duty  of  the  jury  to  find  for  the  plaintiff. 

Chief  Justice  Gibson  said,  in  Clark  v.  Russel,^  that  it  was 
not  enough  that  the  defendant  had  promised  to  pay  the  debt, 
if  the  plaintiff  would  forbear,  and  that  the  latter  had  refrained 
from  suing,  unless  the  request  was  the  moving  cause  of  the 
forbearance.  It  might  be  that  the  plaintiff  would  have  re- 
mained quiescent  from  other  motives,  if  nothing  had  been  said 
by  the  defendant.  The  question  should,  therefore,  have  been 
left  to  the  jury,  and  not  treated  as  one  of  law  by  the  court. 

We  have  seen  that  to  render  a  parol  contract  binding  at 
common  law,  some  act  must  be  performed,  or  obligation 
assumed,  on  the  faith  of  the  assurance  given  by  the  prom- 
isor. It  is  the  wrong  done  in  inducing  the  promisee  to  give 
value  or  incur  a  liability,  and  then  refusing  the  stipulated  com- 
pensation, that  confers  the  right  of  action. 

The  connection  between  the  promise  and  the  injury  must 
consequently  be  averred  with  certainty  in  the  declaration,  and 
established  by  proof.  It  is  not  enough  that  one  party  has 
adopted  a  course  in  reliance  on  the  assurances  of  the  other 
from  which  he  cannot  recede  without  loss,  unless  it  also  ap- 
pears that  the  latter  specifically  induced  the  act  by  the  promise 
of  a  recompense  which  is  withheld.  To  maintain  assumpsit 
the  consideration  must  consequently  not  only  result  from 
Ae  promise,  but  be  designated  as  the  condition  on  which  the 
1  8  Watte,  218. 
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promisor  is  willing  to  be  bound.^  K  A  promises  to  give  B 
$10,000,  and  the  latter  thereupon  goes  to  Europe,  takes  a 
wife,  or  incurs  liabilities  of  any  other  kind,  in  the  confident 
expectation  of  receiving  the  promised  aid,  no  right  of  action 
will  accrue  if  the  gift  is  withheld.^  But  a  promise  to  give  B 
$10,000  if  he  will  go  to  Europe  or  contract  a  marriage,  is  a 
different  thing,  and  B  may  recover  on  showing  that  the  condi- 
tion has  been  fulfilled.^  So,  taking  a  promissory  note  as  col- 
lateral seciiriiy  for  an  antecedent  debt,  will  not  render  the 
creditor  a  purchaser  for  value  although  followed  by  forbear- 
ance, unless  there  is  an  express  or  implied  agreement  to  that 
effect,  or  it  is  the  condition  on  which  the  instrument  is  given.* 
To  constitute  a  contract,  the  parties  must  be  dealing  with  an 
expressed  or  implied  understanding  that  one  or  both  of  them 
is  to  be  bound,  and  advising  a  friend  or  neighbor  to  make  a 
purchase  is  not,  even  when  coupled  with  an  assurance  of 
pecuniary  aid,  a  sufficient  ground  on  which  to  sustain  an 
action.* 

To  render  a  consideration  valid,  it  must  therefore  be  the 
express  or  implied  condition  on  which  the  obligation  of  the 
promise  depends.  An  absolute  parol  promise  is  not  binding  at 
common  law ;  to  render  the  undertaking  valid  it  must  be  under 
seal,  or  must  stipulate  for  some  act  or  agreement  on  the  other 
side.  A  contract  of  sale  may,  for  instance,  be  resolved  into  a 
promise  to  sell  if  the  purchaser  will  buy,  and  a  promise  to  buy 
if  the  purchaser  will  sell.  In  the  language  of  Pardessus,  the 
promise  of  one  party  is  the  cause  for  the  obligation  of  the  other, 
and  so  reciprocally.  Under  these  circumstances  the  promises 
are  mutual ;  but  the  agreement  will  be  equally  valid  when  the 
promise  is  conditioned  for  an  act  which  the  promisee  need 
not  perform,  unless  he  thinks  proper,  as  in  the  common  case 

^  Kirkpatrick  t?.  Mnirhead,  4  Harris,  117,  126;   Mairhead  v.  Kirk- 
patrick,  9  Harris,  237 ;  Fenoaile  v.  Hamilton,  85  Ala.  819. 
«  Dashwood  v,  Jermyn,  L.  R.  12  Ch.  Div.  776. 
>  Shadwell  v,  Shadwell,  9  C.  B.  v.  s.  159. 

*  See  Kirkpatrick  t;.  Muirhead,  4  Harris,  117;  Fenoaile  v.  Hamilton^ 
85  Ala.  319;  Gates  v.  The  National  Bank,  10  Otto,  239,  245. 

*  Richards  v.  Richards,  10  Wr.  78. 
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where  A  agrees  to  be  answerable  for  such  goods  as  may  sub- 
sequently be  sold  to  B. 

"A  consideration,"  said  Bell,  J.,  in  Kirkpatrick  v.  Muir- 
head,^  "  must  be  the  result  of  agreement  The  parties  must 
understand  and  be  influenced  to  the  performance  of  the  par- 
ticular act  by  something  of  value,  of  convenience  or  incon- 
venience, recognized  by  all  of  them  as  the  moving  cause. 
That  which  is  a  mere  fortuitous  result,  flowing  incidentally 
from  an  arrangement  but  in  no  degree  prompting  the  actors 
to  it,  is  not  to  be  esteemed  a  legal  consideration.''  In  other 
words,  unless  the  consideration  is  inherent  in  the  promise 
when  originally  made  the  contract  will  be  void,  and  the  de- 
ficiency cannot  be  supplied  by  a  gratuitous  or  voluntary  act 
done  by  the  promisee,  although  occasioned  by  and  a  natural 
result  of  the  confidence  reposed  in  the  good  faith  and  dili- 
gence of  the  promisor. 

Forbearance  is  a  good  consideration  when  induced  by  the 
request  of  the  party  who  makes  the  promise.  But  a  promise 
to  pay  the  debt  of  a  third  person  will  not  be  binding  because 
the  creditor  omits  to  sue,  or  proceeds  to  execution  in  the  belief 
that  the  promise  will  be  fulfilled ;  and  it  will  make  no  differ- 
ence in  the  application  of  the  principle  that  the  debtor  becomes 
insolvent  during  the  interval.^  The  injury  sustained  under 
these  circumstances  may  be  real,  but  it  is  not  one  for  which 
the  promisor  is  responsible.  Proof  that  A  gave  C  an  oral  or 
written  undertaking  that  a  bond  from  B  to  C  should  be  paid 
within  the  year,  and  that  C  forbore  in  reliance  on  the  promise 
until  the  debt  was  lost,  will  not  therefore  without  more,  sup- 
port an  action  by  C  against  A  To  render  such  a  guaranty 
obligatory  it  must  appear  that  the  forbearance  was  the  condi- 
tion on  which  the  guarantor  agreed  to  be  bound,  and  that  the 
creditor  gave  time  on  the  faith  of  the  agreement.  The  remarks 
of  Chief  Justice  Gibson  on  this  subject  in  Clark  v.  Bussel,^  are 
profound  and  well  worthy  of  the  attention  of  the  student. 

In  like  manner,  although  marriage  is  a  valuable  considera- 
tion, proof  that  the  defendant  relied  on  a  promise  of  pecuniary 

1  4  Harris,  117, 126.  *  Bizler  v.  Beam,  8  P.  &  W.  282. 

•  8  WattB.  218. 
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assistance  in  entering  into  a  matrimonial  engagement,  will  not 
suffice  unless  it  is  also  shown  that  the  defendant  requested  ihe 
plaintiff  to  contract  the  marriage,  or  promised  specificalljr  to 
make  a  settlement  upon  him  if  be  did ;  and  no  recovery  can  be 
had  on  a  gratuitous  promise  to  build  a  house  or  effect  an  insur- 
ance for  the  plaintiff,  eyen  when  the  latter  sustains  special 
damage  from  his  reliance  on  the  word  of  the  defendant,  and 
a  consequent  failure  to  take  measures  for  his  own  protection.^ 

Such  an  undertaking  was  obligatory  as  a  mandate  under  the 
Roman  law,  but  is  not  recognized  by  tiie  law  of  England.  The 
law  was  so  held  in  Thome  v.  Deas,  although  the  plaintiff  had 
omitted  to  insure  his  vessel,,  in  reliance  on  the  defendant's 
promise  to  see  that  a  policy  was  taken  out,  and  thus  sus- 
tained a  total  loss. 

It  results  from  the  same  principle  that  a  promise  to  pay 
money  on  the  happening  of  a  contingency  not  depending  on 
or  governed  by  the  will  of  the  promisee,  or  of  some  one  in 
privity  with  him,  is  a  nudum  pactum  which  cannot  be  rendered 
binding  by  proof  that  the  event  occurred  on  which  it  was  con- 
ditioned; as  for  instance,  that  the  defendant  will  give  a  certain 
amount  of  money  towards  the  erection  of  a  church  or  hospital 
if  others  will  contribute  as  much,  and  that  the  sum  thus  named 
was  actually  subscribed.^  And  the  rule  that  damages  cannot 
be  recovered  for  a  breach  of  contract  unless  something,  has 
been  done  or  a  loss  incurred  by  the  plaintiff  at  the  defendant's 
instance,  or  on  the  faith  of  a  promise  made  by  him,  goes  so  far 
that  when  a  promise  is  made  to  one  man  in  consideration  of 
an  act  to  be  performed  by  another,  the  right  of  suit  lies  with 
the  latter,  as  the  person  who  has  complied  with  the  terms 
prescribed  and  will  be  the  real  loser  if  the  promise  be  not 
fulfilled.' 

The  case  of  Thome  v.  Deas  might  perhaps  have  been  decided 
differently  had  the  declaration  averred  that  the  defendant 
promised  to  insure  the  vessel  if  the  plaintiff  would  refrain 

1  Thorne  v.  Deas,  4  Johns.  84;  Elsee  v.  Gatwaid,  5  T.  B.  143;  Balfe  v. 
West,  13  C.  B.  466. 

*  Stewart  o.  The  Trustees,  2  Den.  408,  417. 

*  Ante,  Edmundson  v.  Penny,  1  Barr,  834. 
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from  effecting  an  insurance,  and  that  the  plaintiff  forbore  in 
consequence  of  the  request.  For  although  the  consideration 
must  consist  of  some  act  done  or  avoided  by  one  party  at  the 
instance  of  the  other,  the  concession  made  by  the  former  need 
not  be  in  any  respect  beneficial  to  the  latter  ;^  and  in  Watkins 
V.  James,^  a  promise  by  the  defendant  to  procure  a  draft  from 
A,  who  was  indebted  to  the  plaintiff,  and  credit  it  in  an  account 
on  which  the  plaintiff  was  indebted  to  the  defendant,  was  held 
to  give  a  valid  right  of  action  on  proof  that  the  plaintiff  had 
forborne  to  proceed  against  A,  who  became  insolvent  during 
the  interval.  The  court  said  that  the  plaintiff  had  trusted  to 
the  defendant's  promise,  and  but  for  it  would  have  attended 
to  the  business  himself.  He  was  therefore  entitled  to  be  in- 
demnified for  the  loss  oecasioned  by  the  breach.  This  case 
eomes  so  near  Thorne  v,  Deas  that  the  judgments  cannot  easily 
be  reconciled.  If  the  promise  of  the  defendant  to  collect  the 
amount  due  by  A  operated  as  an  express  or  implied  request 
to  the  plaintiff  not  to  take  measures  for  that  end,  there  was  a 
sufficient  consideration  to  support  the  promise ;  but  the  mere 
fact  that  the  plaintiff  remained  quiescent,  in  reliance  on  the 
good  faith  of  the  defendant,  obviously  could  not  render  that 
a  contract  which  was  not  such  in  the  first  instance. 

It  results  from  what  has  been  said  that  to  give  a  right  of 
action  on  a  parol  contract  at  common  law,  there  must  first  be 
an  express  or  implied  promise,  coupled  with  and  depending 
on  a  condition  to  be  fulfilled  by  the  promisee,  and  constituting 
the  agreement  properly  so  called,  and,  next,  such  a  compliance 
with  the  condition  as  will  render  the  promise  absolute  and 
legally  valid. 

The  rule  as  stated  in  1  Smith's  Leading  Cases,  266,  is  '^  that 
whenever  the  consideration  of  a  promise  is  executory,  there 
must,  ex  neeessit(Ue  rat,  have  been  a  request  on  the  part  of  the 
person  promising.  For  if  A  promise  to  remunerate  B,  in 
consideration  tbat  B  will  perform  something  specified,  that 

1  Fnller'8  Case,  Godb.  94;  Haines  v.  Haines,  6  Md.  435,  438;  Kenedy 
9.  Cotton,  28  Barb.  6&;  Brown  v.  Bay,  10  Ired.  72;  Watkins  v.  James, 
5Jone8(N.  C),  106. 

<  5  Jones  (N.  C),  105. 
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amounts  to  a  request  to  B  to  perform  the  act  for  which  he  is 
to  be  remunerated."  The  more  philosophical  statement  of  the 
proposition,  however,  is  that  there  must  be  a  promise  operating 
as  a  request,  or  in  other  words,  specifymg  some  act  on  the  ful- 
filment of  which  the  obligation  of  the  promise  depends.^  The 
request  which  lies  at  the  bottom  of  most  implied  contracts  is 
accordingly  interpreted  by  the  law  as  a  conditional  promise 
that  if  the  thing  required  is  done,  as  much  shall  be  given  in 
return  as  it  is  worth. 

It  is  well  settled  agreeably  to  these  principles,  that  while 
a  promise  to  bestow  or  settle  a  sum  certain  on  another  will 
not  be  rendered  binding  by  proof  that  the  latter  made  a 
purchase  from  which  he  would  have  refrained  if  the  promise 
had  not  been  given,  a  recovery  may  be  had  on  a  promise  to 
provide  the  means  of  payment  if  another  will  buy,  because 
the  liability  incurred  by  the  promisee  is  a  sufficient  consid- 
eration.2 

For  like  reasons  it  is  not  enough  to  show  that  the  defendant 
promised  to  reward  the  plaintiff  for  doing  or  forbearing,  and 
that  the  plaintiff  complied,  unless  it  also  appears  that  he  was 
induced  by  the  promise,  or  in  other  words,  that  it  was  a  pres- 
ent and  actuating  motive.  Where  the  promises  are  mutual, 
this  is  a  natural  and,  as  it  would  seem,  inevitable  inference ; 
but  there  may  be  more  room  for  doubt  when  the  promise  is 
conditioned  for  performance  without  exacting  a  reciprocal  en- 
gagement, as  when  one  promises  to  be  answerable  for  the  debt 
of  a  third  person,  if  the  creditor  will  give  time  for  payment, 
and  leaves  him  free  to  choose,  and  it  may  then  be  a  question 
whether  his  subsequent  indulgence  was  induced  by  the  prom- 
ise, or  had  some  other  cause.^ 

It  has  been  said  to  follow  from  the  above  principle  that 
doing  that  to  which  one  is  already  bound  is  not  a  consideration, 
because  it  does  not  sufficiently  appear  whether  the  plaintiff 
was  actuated  by  the  original  engagement  or  that  subsequently 

1  King  9.  Sears,  2  C.  M.  &  R.  48,  53. 

>  Chitty  on  Contracts,  52,  6th  ed.;  Fierce  v.  Woodward,  6  Pick.  206; 
Crosbie  v.  M'Doual,  13  Ves.  Jr.  148,  160. 
•  Clark  V.  Bussel,  3  Watts,  213. 


Digitized  by  VjOOQIC 


C0N8IDEBATI0N,  217 

made.^  Such  an  inference  is  questionable,  because  what  the 
law  requires  is  not  that  the  promise  shall  be  the  only  motive 
for  the  contract,  but  that  it  shall  be  an  actuating  or  inducing 
cause.^ 

If  the  defendant  stipulates  for  an  act  which  the  plaintiff 
performs,  there  is  a  presimiption  that  the  relation  -is  one  of 
cause  and  effect,  which  can  only  be  rebutted  by  proof  that  the 
request  did  not  reach  the  plaintiff,  or  that  he  did  not  fulfil 
it  within  a  reasonable  time.^  The  better  opinion  would  seem 
to  be  that  the  defect  is  not  one  of  consideration  but  of  cause.^ 
If  a  man  could  make  a  refusal  to  perform  or  render  what  he 
owes  the  means  of  extorting  a  reward  from  the  injured  party, 
there  would  obviously  be  a  temptation  to  commit  such  defaults 
in  the  hope  of  profiting  by  the  wrong.  It  has  accordingly 
been  held  that  as  it  is  the  duty  of  a  creditor  to  surrender  the 
securities  in  his  hands  immediately  on  receiving  the  amount 
due,  so  a  promise  to  compensate  him  for  fulfilling  this  obliga- 
tion is  invalid;*  or,  as  the  principle  was  stated  in  Crosby  v. 
Wood,®  the  surrender  of  a  paper  which  is  unlawfully  withheld 
and  which  a  court  of  equity  would  order  to  be  delivered  up  or 
cancelled,  will  not  support  an  executory  contract.  In  like 
manner  no  recovery  can  be  had  on  an  undertaking  to  pay  a 
witness  a  larger  simi  for  the  loss  of  time  incident  to  his  attend- 
ance in  court  than  the  law  prescribes ;  ^  and  an  undertaking 
to  reward  a  constable  or  police  oflScer  for  serving  a  writ  or 
aiTesting  a  criminal,  or  a  sailor  for  proceeding  with  the  vessel 
until  the  completion  of  the  voyage,  is  in  the  same  category.® 
In  Robb  V.  Mason,®  the  court  held,  in  accordance  with  this 

»  Shadwell  v,  Shadwell,  9  C.  B.  n.  8.  159;  Burr  v.  Wilcox,  13  Allen, 
2(59;  Herring  r.  Dorell,  8  Dowl.  604. 

*  Williams  v.  Carwardine,  4  B.  &  Ad.  621 ;  Thomas  v,  Thomas,  2 
Q.  B.  851;  Loring  v.  Boston,  7  Met.  409;  Shadwell  v.  Shadwell,  9  C.  B. 
H.  8.  159. 

*  Loring  V.  Boston,  7  Met.  409. 

«  Pothier,  Traits  des  Obligations,  Partie  i,  ch.  i,  §  6,  No.  43. 

*  Cowper  r.  Green,  7  M.  &  W.  633.  •  2  Seld.  369. 

'  CoUins  0.  Godfrey,  1  B.  &  Ad.  950;  Wimer  ».  Worth,  104  Pa.  317; 
1  Wharton,  Contracts,  §§  489,  500. 

■  Harris  r.  Carter,  5  E.  &  Bl.  559;  Smith  v.  Whildin,  10  Barr,  39. 
•  11  Pa.  800. 
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principle,  that  the  payment  of  the  purchase  money  by  the 
vendee  will  not  uphold  a  promise  by  the  vendor  to  make  com- 
pensation for  an  injury  to  the  land  resulting  from  the  acts 
of  a  third  person  since  the  sale,  because  a  refusal  to  pay 
would  be  a  wrong,  and  a  man  cannot  justly  make  the  breach 
of  an  obligation  a  means  of  gain.  A  promise  to  do  that  to 
which  the  party  is  already  bound  neither  adds  to  nor  takes 
from  the  original  obligation,  and  being  a  nullity  is  not  a  con- 
sideration for  any  undertaking  that  may  be  given  in  return.^ 

A  promise  to  pay  an  additional  sum  for  the  completion  of 
work  which  the  plaintiff  has  agreed  to  do,  but  threatens  to 
leave  unfinished,  has  notwithstanding  been  held  valid  in  Mass- 
achusetts, although  he  might  have  been  sued  for  the  default, 
because  he  is  entitled  to  choose  between  that  risk  and  the 
certainty  of  loss  from  going  on  at  the  price  originally  named.^ 

The  judgment  in  Munroe  v.  Perkins  was  as  follows:  "It 
is  contended  that  the  parorpromise  was  without  consideration. 
This  depends  entirely  on  the  question  whether  the  first  con- 
tract was  waived.  The  plaintiff  having  refused  to  perform 
that  contract,  as  he  might  fio,  subjecting  himself  to  such  dam- 
ages as  the  other  parties  might  show  they  were  entitled  to 
recover,  he  afterwards  went  on  upon  the  faith  of  the  new 
promise,  and  finished  the  work.  This  was  a  sufficient  consid- 
eration. If  defendants  were  willing  to  accept  his  relinquish- 
ment of  the  old  contract,  and  proceed  on  a  new  agreement, 
the  law,  we  think,  would  not  prevent  it."  The  same  view  was 
taken  in  Lattimore  v.  Harsen,  and  in  Wilgus  v.  Whitehead^ 
cited  and  relied  on  in  Munroe  v.  Perkins,  though  the  point 
actually  determined  was  that  a  landlord  who  agrees  orally 
that  the  rent  shall  be  paid  at  a  later  period  than  that  named 
in  the  lease,  cannot  distrain  for  the  failure  to  pay  at  the  day, 
whether  the  instrument  is  or  is  not  under  seal. 

In  these  instances  the  original  contract  was  by  deed ;  but 
the  court  held  that  although  it  could  not  have  been  varied  by 
an  executory  parol  agreement,  the  case  was  different  where 


1  Wimer  v.  Worth,  104  Pa.  817,  820. 

^  Munroe  o.  Perkins,  9  Pick.  298,  305;  Lattimore  v.  Harsen,  14  Johns. 
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the  plaintiff  went  on  to  do  the  work  on  the  faith  of  an  assur- 
ance  that  he  should  receive  the  amount  for  which  he  sued. 

It  has  been  held  in  like  manner  that  the  delivery  of  a  machine 
to*one  by  whom  it  has  been  ordered  and  in  part  paid  for,  may 
be  a  consideration  for  his  waiving  the  right  to  damages  for  the 
noanufacturer's  failure  to  have  it  ready  at  the  appointed  time.^ 

Agreeably  to  the  view  taken  in  England,  a  promise  to  pay 
for  the  completion  of  a  contract  with  a  third  person  may  be 
valid,  although  it  would  be  void  if  the  promisor  were  a  party 
to  the  contract,  and  entitled  to  enforce  it  by  suit.^  In  Scotson 
V.  Pegg,  Wilde,  B.,  said,  in  delivering  judgment :  "  Why  is 
there  no  consideration  ?  Is  it  because  the  plaintiffs,  in  deliv- 
ering the  coals,  are  only  performing  that  which  they  were  al- 
ready bound  to  do?  But  to  say  that  there  is  no  consideration, 
is  to  say  that  it  is  not  possible  for  one  man  to  have  an  inter- 
est in  the  performance  of  a  contract  made  by  another.  But  if 
a  person  chooses  to  pay  a  certain  sum  of  money  in  order  to 
induce  another  to  perform  that  which  he  has  already  contracted 
with  a  third  person  to  do,  I  confess  I  cannot  see  why  such  a 
promise  should  not  be  binding.  Here,  the  defendant,  who  was 
a  stranger  to  the  original  contract,  induced  the  plaintiffs  to 
part  with  the  cargo,  which  they  might  not  otherwise  have  been 
willing  to  do,  and  the  delivery  of  it  to  the  defendant  was  a 
benefit  to  him.  I  accede  to  the  proposition  that  if  a  person 
contracts  with  another  to  do  a  certain  thing,  he  cannot  make 
the  performance  of  it  a  consideration  for  a  new  promise  to  the 
same  individual.  But  there  is  no  authority  for  the  proposi- 
tion that  where  there  has  been  a  promise  to  one  person  to  do 
a  certain  thing,  it  is  not  possible  to  make  a  valid  promise  to 
another  to  do  the  same  thing.  Therefore,  deciding  this  mat- 
ter on  principle,  it  is  plain  to  my  mind  that  the  delivery  of 
the  coals  to  the  defendant  was  a  good  consideration  for  his 
promise,  although  the  plaintiffs  had  made  a  previous  contract 
to  deliver  them  to  the  order  of  other  persons."  The  soundness 
of  this  distinction  is  questionable,  because  the  wrong  of  a  breach 
of  contract  and  the  mischief  of  allowing  it  to  be  a  source  of 

^  Moore  9.  The  Detroit  Works,  14  Mich.  266. 
*  See  Sootaon  v.  Pegg,  6  H.  &  N.  295, 298. 
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profit,  are  the  same  whether  the  person  on  whom  the  stress 
is  put  is  a  party  to  the  contract,  or  merely  beneficially  inter- 
ested in  its  performance. 

It  is  held  in  England,  and  would  seem  to  be  conceded 'by 
some  tribunals  in  the  United  States,  that  an  executory  parol 
contract  may  be  dissolved  or  varied  before  breach  by  an  agree- 
ment to  that  effect  without  any  new  consideration,  which  in- 
volves the  proposition  that  if  one  who  has  entered  into  a 
contract  declares  that  he  will  not  fulfil  it  as  it  stands,  nor  un- 
less his  demands  are  acceded  to  and  the  other  party  assents, 
the  new  agreement  will  supersede  the  old.^ 

In  Holmes  t;.  Doane  the  defendant  agreed  to  carry  the 
plaintiff  in  his  vessel  to  California,  if  the  plaintiff  would  work 
as  a  carpenter  in  preparing  her  for  sea  and  during  the  voy- 
age ;  but  before  sailing  the  defendant  changed  his  mind  and 
refused  to  take  the  plaintiff  on  board,  unless  he  would  sign  the 
shipping  papers  and  pay  $25.  The  plaintiff  agreed  and  signed 
the  papers,  but  being  unable  to  pay  the  money  was  left  on  the 
wharf.  The  plaintiff  brought  suit,  but  was  held  to  have  waived 
his  right  under  the  original  agreement  by  consenting  to  the 
new.  Dewey,  J.,  said,  in  delivering  judgment :  "  The  defend- 
ant might  show  that  at  a  period  prior  to  the  sailing  of  the 
vessel  he  gave  notice  to  the  plaintiff  that  he  would  not  comply 
with  the  original  agreement,  and  would  hold  himself  responsi- 
ble for  all  damages,  by  reason  of  such  breach  of  contract,  and 
that  the  plaintiff  thereupon  elected  not  to  avail  himself  of  his 
right  to  recover  damages  therefor,  but  chose  to  make  a  new 
contract  giving  the  defendant  more  advantageous  terms,  in 
consequence  of  which  the  defendant  agreed  to  carry  the 
plaintiff  to  California.  Such  new  contract  would  be  a  valid 
contract  between  the  parties,  and  no  new  consideration  fur- 
ther than  that  arising  in  the  case  supposed  was  necessary 
to  give  effect  to  the  agreement,  and  make  it  the  basis  of 
future  liability  between  the  parties."  * 

1  Wilgus  V.  Whitehead,  6  W.  N.  C.  637;  Foster  v.  Dawber,  6  Ex. 
889;  Holmes  v.  Doane,  9  Cush.  135. 

>  Manroe  o.  Perkins,  9  Pick.  298,  805;  Lattimore  v.  Harsen,  14  Johiu. 
331;  Blood  v.  Enos,  12  Yt.  625. 
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No  case  could  more  clearly  exemplify  the  mischief  of  such 
a  rule.  If  the  master  of  a  vessel  can  wait  until  a  passenger 
is  ready  to  embark,  and  then  demand  a  higher  price  than  that 
originally  named,  he  obviously  has  the  upper  hand,  and  may 
exact  any  sum  which  he  thinks  fit  to  ask.^ 

There  can  be  no  doubt  that  where,  as  in  countries  governed 
by  the  civil  law,  the  obligation  arises  from  consent,  it  may  be 
dissolved  in  the  same  manner ;  but  the  better  opinion  would 
seem  to  be  that  as  a  consideration  is  essential  to  the  forma- 
tion of  a  contract  at  common  law,  so  it  should  be  requisite  for 
its  dissolution;^  and  it  is  generally  conceded  that  contracts 
under  seal,  and  simple  contracts  after  breach,  or  that  have 
been  executed  by  the  passage  of  a  consideration,  cannot  be 
varied  by  parol,  unless  the  new  agreement  has  been  so  far 
acted  on  or  carried  into  effect  that  it  would  be  inequitable  to 
enforce  that  originally  made.' 

We  have  seen  that  the  consideration  must  be  the  result  of 
agreement,  or  in  other  words  that  the  promise  must  be  made 
with  a  view  to  the  act  or  undertaking  which  constitutes  the 
consideration,  and  the  consideration  be  induced  by  the  prom- 
ise. The  parties  need  not  meet  together  or  correspond,  but 
the  plaintiff  must  know  of  the  promise  and  be  influenced  by 
it  in  rendering  the  service ;  and  hence  a  reward  for  the  appre- 
hension of  a  criminal  cannot  be  claimed  by  one  who  did  not 
know  that  it  had  been  offered,^  —  although,  if  he  had  such 
knowledge,  it  need  not  have  been  his  only  motive  for  giving 
the  information  which  led  to  the  arrest.  For  like  reasons  a 
promise  by  a  creditor  to  extend  the  debt  if  the  debtor  will 
give  security,  is  not  a  consideration  for  an  agreement  by  a 
third  person  to  be  answerable  as  a  guarantor,  unless  the 

»  See  Robb  p.  Mann,  11  Pa.  300;  Wimer  v.  Worth,  IM  id.  817,  320; 
McCarty  v.  Hampton  Building  Association,  61  la.  287. 

«  Thurston  v.  Ludwig,  6  Ohio  St.  1 ;  1  Sm.  L.  C.  8  Am.  ed.  668,  667; 
Taytor  v.  Winters,  6  Phila.  126;  McCalla  v.  Ely,  14  P.  F.  S.  254. 

•  Adams  v.  Nichols,  19  Pick.  275;  Thurston  v,  Ludwig,  6  Ohio  St.  1; 
1  8m.  L.  G.  8  Am.  ed.  663;  McCalla  v.  Ely,  14  P.  F.  S.  254;  Spangler 
V.  Springer,  10  Harris,  454. 

«  Fitch  9.  Snedaker,  88  N.  Y.  248. 
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promise  is  communicated  to  him,  and  he  pledges  his  credit  as 
a  means  of  carrying  it  into  effect.^ 

In  Ellis  V.  Clark,  the  plaintiff  sold  the  wood  growing  on  his 
land  and  took  the  purchaser's  note  for  the  price,  but  refused 
to  allow  him  to  remove  the  timber  after  it  had  been  cut,  with- 
out security.  They  then  called  on  the  defendant,  who  put  his 
name  on  the  back  of  the  note  at  their  joint  request,  to  accom- 
modate the  purchaser,  but  without  knowing  the  circumstances 
or  why  he  was  asked  to  afiix  his  signature,  and  the  court  held 
that  the  defendant  was  not  answerable,  because  a  past  act 
cannot  be  a  consideration,  and  none  resulted  from  the  agree- 
ment to  permit  the  removal  of  the  timber,  which  was  not 
brought  to  his  knowledge.  Gray,  C.  J.,  said  the  minds  of  the 
parties  must  meet  and  agree  upon  the  whole  contract,  includ- 
ing the  promise  on  the  one  side  and  the  consideration  for  it 
on  the  other,  and  an  agreement  between  a  debtor  and  creditor 
for  forbearance  will  not  be  a  consideration  for  a  promise  by  a 
third  person  to  pay  the  debt,  unless  it  is  made  at  his  request. 
The  same  doctrine  may  be  found  in  Kirkpatrick  v.  Muirhead,^ 
and  it  was  recognized  in  the  Supreme  Court  of  the  United 
States,  in  the  recent  case  of  Gates  v.  The  National  Bank.^ 

The  weak  point  of  the  judgment  in  Ellis  v.  Clark  seemingly 
is  that  signing  or  endorsing  a  promissory  note  for  the  accom- 
modation of  another,  impliedly  authorizes  him  to  pledge  the 
writer's  credit  to  any  one  who  will  give  value  on  the  faith  of 
the  assurance  so  held  forth,  and  may  be  likened  to  a  letter 
of  credit  or  guaranty  addressed  to  all  the  world,  and  under- 
taking to  be  answerable  for  any  debt  which  the  holder  may 
contract  to  an  amount  not  exceeding  the  sum  named  in  the 
instrument.  For  when  the  nature  and  value  of  the  considera- 
tion are  left  to  the  choice  of  a  third  person,  his  determination 
is  obligatory  on  the  promisor,  who  cannot  complain  though 
it  be  unwisely  exercised. 

It  follows  logically  from  the  above  principles  that  when  a 
statute  requires  that  the  agreement  shall  be  in  writing,  the 
consideration  must  be  set  forth  as  well  as  the  promise.    For 

1  Ellis  V.  Clark,  110  Mass.  380.  •  4  Harris,  117, 126. 

»  10  Otto,  239,  245. 
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as  a  parol  contract  is  not  valid  unless  some  act  is  done  or 
obligation  assumed  in  pursuance  of  an  express  or  implied  re- 
quest from  the  promisor,  the  consideration  is  an  integral  part 
of  the  contract  without  which  it  is  necessarily  incomplete.    It 
18  because  of  this  principle  that  a  plaintiff  cannot  rest  his  case 
on  proof  of  a  parol  contract  without  showing  the  consideration 
for  which  it  was  made.    In  Wain  v.  Warlters,^  the  defendant 
gave  a  written  promise  guaranteeing  the  payment  of  a  draft 
which  had  been  accepted  by  a  third  person.     If  the  question 
had  arisen  under  the  civil  law,  as  finally  developed,  the  con-  ^ 
tract  would  have  been  binding  on  proof  that  the  guaranty 
had  been  delivered  to  the  creditor,  and  accepted  by  him,  and 
it  was  contended  on  behalf  of  the  plaintiff  that  such  was  also 
the  rule  under  the  law  of  England.     But  the  court  held  that 
inasmuch  as  a  consideration  is  not  only  essential  to  the  valid-  ^ 
ity  of  a  contract,  but  must  result  from  some  express  or  im- 
plied condition  attached  to  the  promise,  the  failure  to  set  the 
consideration  forth  in  the  writing  which  the  statute  required, 
was  a  fatal  defect  rendering  the  agreement  void. 

It  results  conversely  from  the  same  principle  that  although 
the  memorandum  of  a  guaranty  must  disclose  all  the  requi- 
sites to  a  contract,  it  need  not  set  forth  the  assent  of  the 
creditor,  or  that  he  agreed  to  the  terms  proposed  by  the 
guarantor.* 

In  Powers  v.  Fowler  the  action  was  brought  on  a  written 
promise  that  the  contract  of  a  third  person  should  be  per- 
formed within  three  months,  if  the  plaintiff  would  agree  to 
forbear  till  then,  and  the  objection  taken  by  the  defence  was 
that  it  did  not  appear  by  any  written  evidence  that  the  plain- 
tiff had  accepted  the  proposition,  or  agreed  to  wait  until  the 
six  months  had  expired.  On  the  other  hand,  it  was  said  that 
in  all  the  cases  in  which  the  creditor  had  failed  from  the 
insufficiency  of  the  memorandum,  the  promise  as  set  forth 
was  absolute,  and  that  if  the  writing  disclosed  a  promise  on  a 
condition  to  be  fulfilled  by  the  promisee,  the  requirements  of 

1  5  East,  10. 

>  Stadt  V.  Lill,  9  East,  848;  Moore  v.  Campbell,  10  Ex.  828;  Powers 
V.  Fowler,  4  £.  &  B.  511. 
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the  statute  were  satisfied,  and  the  performance  of  the  condi- 
tion might  be  shown  dehors  the  writing  by  any  legitimate 
means  of  proof.  Lord  Campbell  said,  in  deliyering  judgment, 
that  if  it  appears  from  the  express  words  of  the  writing,  or  is 
a  necessary  inference  from  them,  that  the  defendant's  promise 
was  upon  the  terms  of  the  plaintiff's  performing  some  condi- 
tion, the  performance  of  which  would  be  a  benefit  to  the  de- 
fendant or  a  detriment  to  the  plaintiff,  it  will  then  sufficiently 
appear  that  there  is  a  condition  on  the  performance  of  which 
the  plaintiff  may  sue.  The  cases  cited  for  the  defendant 
were  cases  where  the  writing  showed  an  absolute  promise  to 
pay,  subject  to  no  condition.  In  the  case  before  the  court 
there  was  an  express  condition  that  the  plaintiffs  should  ac- 
cept the  offer.  Their  acceptance  was  averred  in  the  replica- 
tion, and  happened  to  be  in  writing,  but  would,  imder  a  long 
'  train  of  cases,  beginning  with  Stadt  t;.  Lill,  have  been  as 
effectual  if  it  had  been  given  orally. 

The  point  determined  in  these  instances  has  ceased  to  be 
material  in  England,  under  the  Statute  19  and  20,  Yict.,  c.  97, 
which  provides  that  the  consideration  for  a  promise  to  assume 
the  debt  or  default  of  another  need  not  appear  in  writing,  and 
the  courts  of  this  country  have  in  general  refused  to  follow  the 
case  of  Wain  v.  Warlters,  for  reasons  which  it  is  unnecessary 
to  discuss.  But  the  light  thrown  by  that  case  and  Powers  t^. 
Fowler  is  valuable  to  every  one  who  would  form  a  just  concep- 
tion of  the  different  aspect  in  which  a  contract  is  viewed  under 
the  Roman  and  English  law.^ 

It  has  been  said  that  the  consideration  must  be  something 
detrimental  to  the  plaintiff  or  advantageous  to  the  defendant, 
but  it  is  more  accurate  to  say  that  the  declaration  taken  as  a 
whole  must  show  a  ground  for  compensation  other  than  the 
mere  breach  of  promise.^ 

In  Shadwell  v.  Shadwell,^  Byles,  J.,  was  of  opinion  that  a 
promise  to  make  the  plaintiff  an  allowance  if  he  married,  failed' 

^  Shively  t;.  Black,  0  Wr.  845;  Holmes  9.  Mitchell,  7  C.  B.  H.  8.  861; 
Statute  19  &  20  Vict.  ch.  xcvii.  §  8. 

*  Paynter  v.  Chamberlyn,  1  BoUe  Abr.  22,  pi.  21. 
s  9  C.  B.  N.  8.  169. 
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for  want  of  a  consideration;  and  he  somewhat  irreyerently 
likened  such  a  contract  to  an  undertaking  to  pay  a  man  for 
breaking  his  leg.  Had  the  comparison  been  just  the  inference 
would  have  been  undeniable,  because  the  law  will  not  enforce 
a  frivolous  or  immoral  contract.  What  must  be  proved  to  sus- 
tain an  action  of  assumpsit  is  not  that  what  the  plaintiff  did 
on  the  faith  of  the  defendants'  promise  was  prejudicial  in  itself 
or  its  immediate  consequences,  but  that  he  was  led  thereby  to 
adopt  a  different  course  from  that  which  he  would  have  pur- 
sued had  the  promise  not  been  made.^  One  who  marries  on 
the  faith  of  a  promise  to  provide  the  means  to  support  his 
family  is  clearly  within  this  rule,  and  if  a  recovery  cannot  be 
had  for  an  injury  inflicted  on  one's  self  for  a  stipulated  reward, 
it  is  because  the  consideration  is  immoral,  and  not  because  it  is 
insufficient. 

A  promise  in  consideration  that  the  plaintiff  would  refrain 
from  marriage  would  no  doubt  be  invalid  under  both  systems 
of  jurisprudence,  not  for  want  of  a  consideration,  but  as  con- 
trary to  legal  policy  and  lacking  a  sufficient  cause.  It  is  not 
so  easy  to  determine  whether  a  promise  to  reward  one  for  taking 
a  temperance  pledge,  or  discontinuing  the  use  of  intoxicating 
liquors,  though  clearly  good  under  the  civil,  would  have  a  suf- 
ficient consideration  at  common  law;  and  in  the  analogous 
case  of  Binnington  t;.  Wallis,^  an  agreement  with  a  mistress 
that  no  further  immoral  connection  should  take  place  between 
the  parties,  and  to  pay  her  an  annuity  so  long  as  she  should 
continue  to  lead  a  good  and  virtuous  life,  was  held  to  be  a  nude 
pact  and  as  such  invalid. 

I  have  endeavored  to  show,  in  treating  of  the  law  of  mandate, 
that  if  parting  with  the  possession  of  a  chattel  and  placing  it 
in  the  hands  of  a  bailee  imposes  a  duty  on  him  which  may  be 
enforced  through  an  action  on  the  case,  it  will  not  render  a 
promise  to  keep  the  chattel  safely,  to  carry  it  elsewhere,  or  to 
expend  money  or  labor  in  any  other  way,  irrevocable,  or  up- 
hold it  as  a  contract,  because  if  the  alleged  consideration  moves 
from  the  promisee,  it  is  not  in  any  just  sense  detrimental  to 

1  FuOer's  Case,  Qodb.  94;  Mmb  v.  Printing  Co.,  64  Ind.  125. 
>  4  B.  &  AkL  eSO. 

15 


Digitized  by  VjOOQIC 


226  THE  LAW  OF  GONTKAOTS. 

him  or  beneficial  to  the  promisor;  and  in  Hatchell  t^.  Odom,^ 
a  promise  that  if  the  plaintiff  would  send  back  a  slave  which 
he  had  purchased  from  the  defendant,  the  latter  would  either 
cure  the  man  or  refund  the  price,  was  accordingly  held  invalid. 
The  court  said  there  was  no  detriment  to  the  plaintiff  or  bene- 
fit to  the  defendant  that  could  support  the  contract.  The  only 
promise  that  could  be  implied  under  the  circumstances  was  for 
the  exercise  of  proper  skill  and  diligence.  If  such  a  contract 
could  be  enforced,  a  lawyer  might  be  bound  by  a  promise  to 
pay  for  the  privilege  of  taking  the  case  of  a  client  into  court, 
or  a  physician  compelled  to  make  compensation  for  an  oppor- 
tunity of  displaying  his  skill  in  curing  a  patient. 

1  2  Dev.  k  Bat.  802. 
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CHAPTER  XL 

IMPLIED    PBOMISES. 

Fkx>in]8e  implied  in  Request.  —  Preaumptione  from  the  Relations  of  Parties.  — 
Voluntary  Serrices.  —  Implied  Request  —  Payment  of  another's  Debt.  — 
Payment  by  Mistake.  — Effect  of  express  Agreement  on  implied  Promise. 

In  general  where  an  act  is  done  or  service  rendered  in  pur- 
suance of  a  request,  the  law  will  imply  a  promise  to  pay  what 
it  is  worth.  This  rule  does  not  apply  unless  it  appears  from 
the  nature  of  the  act,  from  what  was  said  at  the  time,  or  by 
some  other  sufficient  means  of  proof,  that  the  parties  were 
dealing  on  the  basis  of  contract  and  not  of  charity,  friendship, 
or  benevolence.  Where  goods  are  ordered  in  a  shop  or  market, 
or  a  man  is  requested  to  render  a  service  in  the  way  of  his 
trade  or  profession,  the  question  does  not  admit  of  a  reason- 
able doubt,  and  it  may  be  said  in  general  that  he  who  asks  for 
and  receives  a  benefit  ought  to  pay  for  it,  imless  he  can  show 
some  circumstance  taking  the  case  out  of  the  general  rule. 
Services  are  ordinarily  rendered  in  the  expectation  of  an  equiv- 
alent, and  an  act  done  on  request  will  not  be  presumed  to  have 
been  gratuitous,  in  the  absence  of  proof.  Had  the  request  to 
insure  in  Thome  v,  Deas,  been  addressed  to  a  broker  instead 
of  being  made  to  a  part-owner,  the  law  would  have  implied  an 
undertaking  to  pay  a  reasonable  compensation,  and  the  plain- 
tiff might  have  recovered  for  the  non-feasance.^  In  Kidder  v. 
The  Boom  Co.,^  the  jury  were  told  that  "all  that  the  law 
requires  to  constitute  a  contract  is  a  benefit  conferred  by  one 
party  and  accepted  by  the  other  in  the  course  of  business  and 
not  as  a  gratuity,  and  with  an  agreement  or  understanding  that 
the  latter  is  to  incur  a  debt  or  obligation  and  the  former  be 
entitled  to  make  a  charge.    When  such  is  the  case,  it  is  not 

1  Miller  v.  Wilson,  12  Harris,  114.  <  12  Harris,  193. 
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necesBETj  that  the  price  should  be  fixed,  becaoBe  the  law  will 
imply  that  be  who  performs  the  service  shall  receive  as  much 
as  he  reasonably  deserves  to  have."  These  instructions  were 
affirmed  on  a  bill  of  exceptions  to  the  charge  hj  the  court 
above.  Or,  as  the  inile  is  stated  in  Addison  on  Contracts:^ 
^^If  a  man  does  work  on  the  order  of  another  under  such 
circmnstances  that  it  must  be  presumed  that  he  looks  to  be 
paid  as  a  matter  of  right,  then  a  contract  will  be  implied  bj 
that  person."  And  in  determining  whether  such  an  implied 
promise  exists,  the  law  does  not  so  much  consider  the  inten- 
tion of  the  person  who  receives  the  benefit,  as  what  the  person 
by  whom  it  is  conferred  is  reasonably  entitled  to  expect.  If, 
for  instance,  a  husband  abandons  or  expels  his  wife  without 
cause,  and  she  is  supplied  with  necessaries  by  a  third  person, 
the  law  will  imply  a  promise  of  compensation,  although  the 
evidence  may  clearly  indicate  that  the  service  was  rendered 
without  the  request  and  against  the  will  of  the  husband.  A 
man  may  on  this  ground  be  liable  for  the  funeral  expenses  of 
his  wife,  if  he  fails  from  absence  or  other  cause  to  take  proper 
measures  for  her  interment.*  And  where  the  defendant  took 
his  trunk  with  him  on  an  excursion  train  with  full  knowledge 
that  the  company  did  not  carry  luggage  gratuitously  on  such 
trains,  he  was  held  liable  on  a  contract  to  pay  what  the  car- 
riage of  the  trunk  was  worth,  contrary  to  the  intention  with 
which  he  acted.' 

The  presumption  that  the  service  for  which  the  plaintiff 
seeks  to  recover  compensation  was  rendered  imder  an  implied 
agreement  for  remuneration,  may  be  repelled  by  evidence  that 
the  relation  between  the  parties  was  such  as  to  exclude  the 
inference  that  they  were  dealing  on  the  footing  of  contract.* 

A  woman  resides  in  the  house  of  another  person  for  months 
or  years.  No  contract  is  proved  on  either  side;  but  she 
cooks,  washes,  and  takes  care  of  iha  children,  or  acts  as  the 

^  Addison  on  Contracts,  p.  28. 

«  Jenkins  v.  Tucker,  1  H.  Bl.  90,  94;  Bradshaw  v.  Beard,  12  C  E 
K.  8.  344. 

•  Rumsey  t;.  R.  R.  Co.,  14  C.  B.  n.  s.  641. 

*  Potter  ».  Carpenter,  76  N.  Y.  167. 
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nnrse  of  some  member  of  the  family  who  is  ill.  Under  these 
circumstances,  a  claim  is  not  infrequently  advanced  by  one 
party  for  wages,  and  by  the  other  for  board.  Such  controver* 
sies  are  often  exceedingly  difficult  to  decide.  If  the  parties 
are  strangers  in  blood,  and  it  is  not  shown  that  the  act  was 
one  of  hospitality  or  friendship,  it  may  be  reasonably  supposed 
to  have  been  done  with  the  expectation  of  receiving  a  reward. 
Bat  it  is  well  settled  that  when  such  a  case  arises  between 
parent  and  child,  the  law  will  not  imply  a  promise  when  none 
is  proved  to  have  been  made  expressly.  Hence,  the  jury 
should  be  told  that  no  recovery  can  be  had  for  board  on  one 
side,  or  for  wages  on  the  other,  unless  the  parties  so  agreed ;  ^ 
and  it  is  immaterial  in  this  regard  that  the  child  was  of  full 
age,  because  the  filial  relation  will  be  presumed  to  have  con- 
tinued unless  the  contrary  is  proved.  The  rule  does  not  ap- 
ply as  one  of  law  to  more  distant  relatives :  and  where  a  niece 
resides  with  her  uncle,  or  one  sister  is  an  inmate  of  the 
household  of  another,  the  question  whether  the  relation  is  that 
of  guest  or  servant  is  one  of  fact,  depending  on  the  intention 
of  tbe  parties  as  deduced  from  all  the  circumstances.^  When, 
however,  it  appears  in  evidence  that  the  plaintiff  considered 
himself  as  a  member  of  the  family,  and  was  so  regarded  by 
those  around  him,  the  presumption  is  that  what  he^received 
was  as  an  equivalent  for  what  he  gave.  This  is  true  even  in 
the  case  of  a  stranger,  and  applies  a  fortiori  to  that  of  a  rela- 
tive.* The  rule  was  broadly  stated  in  Updike  v.  Titus,  in  the 
following  terms :  "  The  law  implies  no  promise  to  pay  for  ser- 
vices rendered  by  members  of  a  family  to  each  other,  whether 
by  children,  parents,  grand-parents,  brothers,  step-children,  or 
other  relatives.  No  action  can  be  maintained  for  such  servi- 
ces in  the  absence  of  an  express  contract  or  engagement  to 
pay  for  them.  The  rule  rests  on  the  simple  reason  that  such 
services  are  not  performed  in  the  expectation  of  receiving  a 
remuneration  for  the  benefit  conferred."  It  is  proper  to  add 
that  although  an  express  promise  for  compensation  is  not  less 

1  Updike  V,  Titus,  2  Beas.  161;  Hertzog  v,  Hertzog,  6  Casey,  466; 
Candor's  Appeal,  6  W.  &  S.  516;  Leidig  v.  Coover,  11  Wr.  684. 
*  Neal  9.  Gihnore,  29  P.  F.  S.  421,  427.  >  Ibid. 
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binding  because  the  parties  are  father  and  child,^  language 
that  would  ordinarily  import  an  obligation,  may  when  uttered 
by  a  parent  be  interpreted  as  a  mere  expression  of  an  inten- 
tion, which  is  not  binding  and  may  be  changed  at  pleasure. 

The  case  of  Swain  v.  Ettling,^  affords  another  illustration 
of  the  principle  that  the  law  will  not  imply  a  promise  where 
the  inference  that  the  services  were  rendered  with  a  view  to 
remuneration  is  negatived  by  the  relation  between  the  parties. 
The  suit  was  on  a  promissory  note,  and  the  evidence  at  the 
trial  showed  that  the  plaintiff  lived  with  the  defendant's  intes- 
tate as  his  mistress,  and  that  subsequently  to  the  execution  of 
the  note  he  gave  her  money,  and  paid  various  debts  which  she 
had  contracted.  The  court  was  requested  to  charge  the  jury 
that  '^  even  if  A.  H.  Simmons  was  indebted  to  the  plaintiff  on 
said  notes,  and  he  afterwards  paid  to  her,  or  at  her  request,  or 
with  her  consent  expended  or  invested  money  for  her  use,  such 
payments,  expenditures,  or  investments  are  presumed  to  have 
been  made  in  discharge  of  the  indebtedness,  and  not  as  gifts." 
The  request  was  refused,  and  the  jury  were  instructed  "  that 
such  a  presumption  arises  when  the  relation  between  the  par- 
ties is  of  a  business  character,  or  where  there  is  nothing  to 
explain  the  relation  between  them.  When,  however,  it  is  not 
that  of  business,  as  where  money  is  paid  by  a  father  for  a  son, 
or  by  a  man  for  his  mistress,  other  presumptions  arise.  In 
the  present  instance,  it  is  for  the  jury  to  decide  whether  these 
payments  were  loans  or  gratuities,  as  a  question  of  fact  upon 
the  evidence,  and  upon  all  the  probabilities  of  the  case  as  pre- 
sented by  the  evidence."  The  charge  was  sustained  on  a  writ 
of  error  to  the  court  above.  It  was  held  on  like  grounds,  in 
Potter  V.  Carpenter,*  that  in  services  interchanged  between 
friends  and  neighbors  as  a  matter  of  mutual  accommodation, 
a  promise  to  pay  will  not  be  implied,  although  the  benefit  to 
one  of  the  parties  is  much  in  excess  of  that  received  by  the 
other.  Even  where  the  request  is  coupled  with  a  promise,  it 
may  still  be  apparent  from  the  circumstances  that  the  defend- 
ant was  simply  expressing  an  intention,  and  neither  meant  to 

1  Neal  V.  Gilmore,  29  F.  F.  S.  421,  427.  '  8  Caaey,  480. 

•  76  N.  Y.  167. 
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incur  an  obligation  nor  wag  so  understood.  "  We  have  "  said 
Lowry,  J.,  in  Richards  v.  Richards,^  "  nothing  but  the  testa- 
tor's '  advice '  to  the  plaintiff  to  buy  the  farm  and  not  move 
West,  accompanied  with  an  assurance  that  he  would  furnish 
him  with  the  balance  of  the  purchase-money.  But  this  does 
not  make  a  legal  contract.  Assurances  of  assistance  accom- 
panying kind  advice  are  never  intended  as  contracts,  and  con- 
formance to  advice  is  never  intended  as  a  legal  consideration 
for  the  kind  assurances  that  accompany  the  advice,  though  it 
is  a  motive  for  their  fulfilment.  It  would  be  exceedingly 
hurtful  to  the  freedom  of  social  intercourse  to  create  even  a 
saspicion  in  the  public  mind  that  those  kind  offers  of  advice 
and  assistance  which  take  place  among  friends  and  kindred 
could  be  converted  into  contracts  which  the  law  would  en- 
force." So  when  a  new  promise  is  relied  on  to  take  the  case 
out  of  the  statute  of  limitations,  the  question  whether  the  de- 
fendant spoke  in  jest  or  earnest,  should,  if  there  is  reasonable 
doubt,  be  submitted  to  the  jury,  or  may  even  be  withdrawn 
from  them  if  the  occasion  or  manner  was  such  as  to  indicate 
that  he  did  not  intend  to  revive  the  debt.^ 

The  request  need  not  be  express,  but  may  be  implied  where 
one  incurs  a  liability  at  another's  instance  and  for  his  benefit, 
although  the  plaintiff  is  the  only  person  bound,  and  no  direct 
obligation  rests  on  the  defendant.  It  is,  for  instance,  the  auc- 
tioneer and  not  the  owner  of  the  goods  left  with  him  for  sale, 
who  is  answerable  for  the  payment  of  duties  imposed  by  the 
act  of  Parliament  on  such  transactions,  but  the  auctioneer 
may  notwithstanding  recover  the  amount  so  paid  from  the 
owner,  as  being  a  necessary  consequence  of  or  incidental  to 
the  end  for  which  he  was  employed,  and  it  is  immaterial  that 
the  owner  did  not  know  of  the  payment  or  wish  to  have  it 
made.^  In  Brittain  v.  Lloyd,  the  rule  was  laid  down  in  the 
following  terms  in  delivering  judgment :  ^^  If  one  ask  another 

1  10  Wr.  78,  82. 

*  Moore  v.  Bank  of  Ck>lambia,  6  Peten,  86;  Wainman  v.  Kynman, 
1  £x.  118. 

>  Brittain  9.  Lloyd,  14  M.  &  W.  762;  Brown  v.  Hodgson,  4  Taunt. 
189;  Hassinger  9.  Solms,  5  &  &  B.  4. 
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instead  of  paying  money  for  him  to  lend  him  his  acceptance 
for  his  accommodation,  and  the  acceptor  is  obliged  to  pay  it,  the 
amount  is  paid  for  the  borrower,  although  the  borrower  be  no 
party  to  the  bill  nor  in  any  way  liable  to  the  person  who  ulti- 
mately receives  the  amount.  The  borrower,  by  requesting  the 
acceptor  to  assume  that  character  which  ultimately  obliges  him 
to  pay,  impliedly  requests  him  to  pay,  and  is  as  much  liable 
to  repay  as  he  would  be  on  a  direct  request  to  pay  money  for 
him  with  a  promise  to  repay  it.  In  every  case,  therefore,  in 
which  there  has  been  a  payment  of  money  by  the  plaintiff  to 
a  third  party,  at  the  request  of  the  defendant,  express  or 
implied,  to  repay  the  amount,  this  action  is  maintainable.^ 

The  authorities  are  in  conformity  with  the  above  principle, — 
that  asking  another  to  be  surety,  indorser  or  guarantor,  or  en- 
tering into  a  joint  obligation  with  him,  is  an  implied  request 
that  he  will  discharge  tiie  debt,  which  will  sustain  an  action 
of  indebitatus  assumpsit  on  proof  that  it  has  been  fulfilled,  al- 
though the  guaranty  is  invalid,  or  the  payment  is  not  made 
till  both  parties  are  protected  by  the  bar  of  the  statute  of 
limitations. 

In  Alexander  v.  Vane,*  goods  were  sold  to  A  and  B  on  the 
faith  of  A's  declaration  that  if  B  did  not  pay  for  them  he 
would ;  and  it  was  held  that  A  was  thereby  impliedly  author- 
ized to  discharge  the  debt  in  the  event  of  B's  default,  and 
might  consequently  maintain  an  action  against  him  on  proof 
that  the  condition  had  been  fulfilled,  although  the  guaranty 
was  merely  oral,  unless  B  had  notified  him  to  rely  on  the 
statute  of  frauds  as  a  defence,  or  revoked  his  authority  in 
some  other  way.  "  The  plaintiff,"  said  Parke,  B.,  "  is  bound 
to  prove  that  he  paid  the  money  with  the  authority  of  the  de- 
fendant. If  the  engagement  had  been  made  in  the  absence 
of  the  defendant,  it  would  have  given  no  authority  to  the  plain- 
tiff to  pay  the  money,  and  the  payment  would  have  been  made 
without  any  authority,  express  or  implied.  But  it  being  made 
in  the  presence  of  the  defendant,  there  was  an  implied  con- 

1  14  M.  &  W.  762. 

M  M.  &  W.  511 ;  Brittam  v.  Lloyd,  14  M.  &  W.  762;  Ford  v.  Keith, 
1  Mass.  139. 
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tract  that,  if  the  plaintiff  paid  the  money,  the  defendant  would 
repay  it.  It  is  precisely  the  same  as  if  the  defendant  had  re- 
qnested  the  plaintiff  to  pay  the  money.  Then,  has  that  au- 
thority been  countermanded  ?  If  not,  there  is  no  doubt  that 
it  was  a  payment  for  the  defendant's  use,  and  at  his  request." 

In  many  of  the  cases  above  cited  there  was  an  intention  to 
contract,  although  it  was  not  explicitly  declared ;  but  a  con- 
tract may  be  implied  for  the  furtherance  of  justice  in  opposition 
to  the  truth.  Money  paid  under  a  mistake  of  fact,  as  for  in- 
stance to  satisfy  a  debt  which  does  not  exist,  may  consequently 
be  recovered  back  in  an  action  of  indebitatus  assumpsit,  al- 
though the  defendant  never  promised,  and  steadfastly  main* 
tained  that  the  debt  was  due  and  that  he  was  entitled  to  keep 
what  he  had  received.^ 

None  of  the  elements  of  a  contract  are  present,  and  the  real 
basis  of  the  action  is  the  existence  of  a  right  which  cannot  be 
enforced  by  any  other  means.  For  as  trover  or  replevin  will 
not  lie  for  money  unless  the  plaintiff  can  show  that  he  is  en- 
titled to  specific  coins  or  notes,  the  law  feigns  a  promise  in 
order  to  prevent  an  entire  failure  of  remedy.  No  such  fiction 
was  requisite  under  the  Roman  law,  where  the  only  point  to 
be  considered  was  whether  the  facts  gave  rise  to  an  obliga- 
tion which  it  was  incumbent  on  the  defendant  to  fulfil.^  In 
the  language  of  Gains,  ^^He  who  gives  with  the  intention 
of  paying  means  to  discharge  rather  than  to  contract  an  obli- 
gation." The  liability  was  accordingly  regarded  as  arising 
not  ex  eantractUy  but  as  if  a  contract  had  been  made.  The 
case  is  still  more  marked  where  a  man  takes  his  neighbor's 
chattel,  claiming  it  as  his  own,  and  converts  it  into  money. 
Here  the  cause  of  action  is  manifestly  ez  delicto^  and  the  sale 
simply  an  aggravation  of  the  original  wrong.  It  is  neverthe- 
less established  that  the  owner  may  waive  the  tort  and  recover 
the  proceeds  in  an  action  for  money  had  and  received,  because 
the  defendant  owes  reparation,  and  if  the  plaintiff  is  willing  to 

1  Mechanics'  Bank  v.  Earp,  4  Rawle,  8S4;  Mowatt  v.  Wright,  1  Wend. 
3S5;  Milnee  o.  Duncan,  6  B.  &  C.  671;  Thomas  v.  Brady,  10  Barr.  164, 
179;  2  Sm.  L.  C.  Am.  ed.  40S. 

*  Gains,  c.  iii,  §  9;  Institutes,  3.  14. 1. 
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receive  it  in  that  form  a  promise  is  implied  contrary  to  the 
fact.i 

It  is  equally  well  settled  that  when  one  pays  money,  or  does 
any  other  act  in  fulfilment  of  an  obligation  which,  though  bind- 
ing his  person  or  estate,  ought  as  to  the  whole  or  in  part  to 
be  discharged  by  another,  the  law  will  imply  a  promise  of  in- 
demnity or  compensation  which  may  be  enforced  by  suit;*  or 
as  the  rule  was  stated  by  Strong,  J.,  in  Taylor  v.  Gould,  a 
count  for  money  paid  and  expended  may  be  supported  by 
proof  of  any  payment  not  merely  voluntary,  made  for  the 
defendant's  use,  or  that  relieves  him  from  a  burden.  It  is 
immaterial  that  the  defendant  did  not  request  or  desire  the 
payment,  and  would  have  resisted  it  if  he  could,  because  he 
will  be  presumed  to  have  given  a  consent  that  could  not  right- 
fully be  withheld.  Hence  a  surety  who  has  paid  the  debt  may 
maintain  indebitatus  assumpsit  against  the  principal,  and  a 
like  remedy  may  be  had  when  the  arrears  of  a  paramount 
ground-rent  or  of  taxes  are  discharged  by  a  tenant.* 

The  payment  must  not  be  merely  voluntary.*  In  the  lan- 
guage of  Mr.  Justice  Kennedy,  a  stranger  cannot  make  the 
debtor  of  another  his  debtor,  by  paying  the  debt  for  him  to  the 
creditor  without  the  debtor's  consent.^  But  the  plaintiff  need 
not  be  personally  liable ;  it  is  enough  that  the  obligation  is  a 
lien  on  his  personal  or  real  estate.  When,  therefore,  a  lessor 
for  years  fails  to  pay  a  paramount  rent-charge  or  ground-rent, 
and  the  goods  of  the  lessee  are  liable  to  be  distrained  for  the 
arrears,  he  may  anticipate  the  danger  by  payment,  and  recover 
the  amount  from  the  lessor  on  a  count  for  money  laid  out  and 
expended,  or  set  it  off  in  a  suit  brought  for  the  rent  reserved 
in  the  lease.^    So  if  A  leaves  his  goods  on  B's  premises  at 

1  1  Sm.  L.  C.  8  Am.  ed.  272.  282. 

<  Hassinger  v.  Solms,  5  S.  &  R.  4;  Taylor  v.  Gould,  7  P.  F.  S.  152, 
157. 

>  Notes  to  Lampleigh  v,  Brathwait,  1  Sm.  L.  C.  7  Am.  ed.  287;  Cald- 
well V.  Moore,  11  Pa.  58. 

«  England  v.  Marsden,  L.  R.  1  C.  P.  529;  Wallace's  Estate,  9  P.  F. 
S.  401;  1  Sm.  L.  C. 

*  See  Kennedy  v.  Carpenter,  2  Whafton,  844,  864. 

•  1  Sm.  L.  C.  7  Am.  ed.  292. 
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his  request,  or  in  pursuance  of  an  express  or  implied  contract 
with  him,  and  they  are  distrained  for  B's  rent,  A  may  pay  the 
landlord  and  recover  the  amount  from  B  ;^  although  it  has  been 
held  that  the  action  will  not  lie  when  the  goods  are  left  on 
sufferance,  without  any  authority  or  request.* 

The  principle  is  the  same  where  one  to  whom  real  or  per- 
sonal property  has  been  sold  or  leased,  is  compelled  to  pay  a 
lien  or  charge  created  by  the  grantor ;  ^  and  hence  a  tenant 
holding  under  a  lease  executed  by  a  mortgagor  subsequently 
to  the  mortgage,  may  set  off  a  payment  made  to  the  mortgagee 
in  order  to  avoid  an  eviction,  against  the  mortgagor's  claim 
for  the  rent.*  For  as  the  mortgagee  is  entitled  to  the  rents 
and  profits,  and  may  eject  the  tenant  if  they  are  withheld,  so 
the  mortgagor  cannot  claim  that  as  owing  which  has  already 
gone  to  satisfy  the  amount  due  on  the  mortgage,  under 
the  stress  of  a  necessity  arising  from  his  default.  So  when  the 
purchaser  of  land  which  has  been  mortgaged  fails  to  pay 
the  taxes,  and  the  mortgagee  is  compelled  to  discharge  them 
in  order  to  save  his  lien,  he  may  recover  the  amount  from 
the  purchaser  as  money  expended  for  his  use.^ 

It  has  been  held  in  some  instances  that  where  there  is  an 
express  agreement  it  will  be  presumed  to  cover  the  whole 
ground,  and  preclude  the  right  to  imply  anything  that  it  does 
not  set  forth.*  In  Kennedy  r.  Carpenter,  the  plaintiff  paid  a 
note,  which  he  had  endorsed  for  the  defendant's  accommoda- 
tion some  years  previously,  and  sought  to  obtain  reimburse- 
ment through  a  suit  for  money  laid  out  and  expended,  which 
was  brought  within  six  years  of  the  payment,  but  after  the 
note  had  been  barred  by  the  statute  of  limitations.  Kennedy, 
J.,  said  that  the  surety's  right  to  an  indemnity  could  not  be 
enforced  at  law  prior  to  the  time  of  Lord  Mansfield,  and  was 

1  Ezall  V.  Partridge,  S  T.  R.  808. 

<  England  v.  Marsden,  L.  R.  1  C.  P.  529. 

>  Hogg  V.  LongBtreth,  10  W.  N.  C.  95. 

*  Doe  V.  Barton,  11  A.  &  E.  807,  814;  Johnson  v.  Jones,  9  id.  809. 

*  Parker's  App.  8  W.  &  S.  449. 

*  Kennedy  v.  Carpenter,  2  Wharton,  844;  Spencer  v.  Parry,  8  A.  &  E. 
381. 
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one  of  the  many  remedies  borrowed  from  the  Court  of  Chan- 
cery, and  that  when  he  took  a  security  from  the  principal  or 
received  a  direct  undertaking  from  him  to  pay  the  debt,  he 
could  not  apply  to  a  chancellor  for  the  remedy  which  might 
be  had  at  law,  or  maintain  an  action  on  the  implied  promise 
which  was  the  legal  substitute  for  a  bill  in  equity.  It  was 
said  to  follow  that  as  an  indorser  has  a  right  of  action  against 
the  maker  if  the  latter  makes  default,  he  must  pursue  it,  and 
the  law  will  not  imply  a  promise  of  indemnity,  or  uphold  a 
suit  for  money  laid  out  and  expended,  even  when  the  note  was 
endorsed  for  the  maker's  accommodation,  and  the  parties 
stand  in  the  relation  of  principal  and  surety.  Judgment  was 
accordingly  rendered  for  the  defendant,  on  the  ground  that 
the  statute  of  limitations  runs  in  such  cases  from  the  maturity 
of  the  instrument,  and  not  from  the  time  when  it  is  paid,  and 
that  the  plaintiff's  right  to  an  indemnity  had  been  lost  by  the 
delay. 

This  decision  is  contrary  to  the  main  current  of  authority 
in  England  and  the  United  States,  and  was  virtually  overruled 
in  Taylor  v.  Gould,^  which  establishes  that  an  express  agree- 
ment by  a  principal  debtor  to  indemnify  the  surety,  will  not 
preclude  the  latter  from  recovering,  on  an  implied  promise  to 
repay  whatever  he  is  compelled  to  disburse  on  account  of  the 
debt.  In  this  instance  the  bank  at  which  a  promissory  note 
had  been  discounted,  obtained  a  judgment  against  the  makers 
(ScoflSn  &  Gould),  who  paid  the  amount  to  the  indorsers 
(Taylor  &  Co.),  and  took  a  written  agreement  from  them,  as 
follows :  — 

''  We  agree  to  have  the  judgment  entered  in  this  cause  satisfied,  we 
having  been  paid  the  full  amount  of  said  debt,  the  original  note  having 
been  originally  given  to  us ;  and  to  save  the  said  Scoffin  &  Gould  from 
any  liability  on  the  same,  they  repaying  the  costs  up  to  this  date,  said 
judgment  shall  be  satisfied  within  sixty  days  on  the  record. 

"  February  17th,  1858.  D.  B.  Taylor  &  Co." 

The  indorsers  did  not  satisfy  the  judgment,  and  Gould's 
property  was  taken  and  sold  for  the  debt.     Gould  thereupon 
»  7  P.  F.  S.  162. 
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brought  indebitatus  assumpsit  against  Taylor  &  Co.,  and  it 
was  insisted  for  the  defence,  first,  that  the  agreement  being 
express,  negatived  any  implied  promise ;  and  next,  that  as  it 
was  with  both  indorsers  both  should  have  been  joined.  These 
points  were  overruled  in  the  court  below,  and  a  writ  of  error 
taken  to  the  Supreme  Court. 

Strong,  J.,  said :  *'  If  this  suit  were  founded  directly  and 
solely  upon  the  agreement  of  Feb.  17th,  1858,  referred  to  in  the 
first  and  second  counts  of  the  declaration,  it  might  be  that  it 
could  not  be  maintained,  brought  as  it  is  by  John  H.  Gould 
alone.  That  agreement  was  made  with  Scoifin  &  Gould ;  the 
promise,  so  far  as  there  was  any,  was  made  to  them  both,  and 
both  of  them  had  a  legal  interest  in  its  performance.  It  mat- 
ters not  that  each  may  have  had  a  several  interest  in  the  ben- 
efit to  be  derived  from  it.  If  their  interest  in  the  contract 
itself  was  joint,  they  could  only  sue  upon  it  jointly.  The  non- 
joinder of  ScoflSn  might,  however,  probably  have  been  cured 
by  amendment  in  the  court  below.  Whether  such  an  amend- 
ment could  be  allowed  after  a  writ  of  error  sued  out,  we  need 
not  now  inquire.  The  action  is  not  founded  exclusively  upon 
that  agreement.  There  is  a  count  for  money  paid,  laid  out 
and  expended.  It  may  be  admitted  that  to  support  each  of 
the  counts,  even  that  for  money  paid,  the  agreement  is  neces- 
sary, but  the  general  count  does  not  rest  upon  any  promise 
contained  in  ifc,  and  may  be  supported  by  proof  of  any  payment 
not  voluntary,  made  for  the  use  of  the  defendants  or  in  their 
relief,  by  Gould,  the  plaintiff.  The  use  of  the  agreement  was 
to  show  that  the  payments  made  by  the  plaintiffs,  averred  in 
the  narration  to  have  been  made  on  the  6th  day  of  January, 
1861,  were  for  the  benefit  of  the  defendants  and  in  their  relief, 
and  that  they  were  not  voluntary.  The  situation  of  the  par- 
ties is  very  material  to  be  considered.  Scoifin  &  Gould  had 
given  their  note  to  the  defendants,  which  the  defendants  had 
indorsed  to  the  Farmers'  Bank  of  Bucks  County.  It  was 
therefore  the  right  of  the  bank  to  call  upon  the  makers  or 
the  indorsers  for  payment.  Suit  was  brought,  and  judgment 
was  recovered  against  Sco£Sn  &  Gould,  the  makers.  Then 
the  makers  paid  tiie  amount  of  the  judgment,  not  to  the  bank, 
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but  to  the  defendants  who  had  indorsed  the  note  to  the  bank, 
and  the  defendants  agreed  to  have  the  judgment  satisfied 
within  sixty  days.  They  also  agreed  to  save  ScoflSn  &  Gould 
from  any  liability  on  the  same.  The  agreement  was  made 
on  the  17th  day  of  February,  1858.  They  did  not,  however, 
cause  the  judgment  to  be  satisfied,  nor  did  they  save  ScoflSn 
&  Gould  from  liability  in  consequence  of  it. 

"  On  the  contrary,  Gould,  the  plaintiff,  was  compelled  to  pay 
it  in  1861.  Now  what  was  the  effect  of  all  this  ?  Obviously 
this:  By  the  payment  of  the  money  to  the  defendants  the 
duty  was  cast  upon  them  to  pay  it  to  the  bank,  and  thus  re- 
lieve both  ScoflSn  and  Gould.  As  between  the  parties  to  the 
agreement  the  paramount  obligation  was  cast  upon  Taylor  & 
Co.  True,  both  parties  were  liable  to  be  called  upon  to  pay 
the  bank,  but  as  between  themselves,  ScoflSn  &  Gould  were 
no  more  than  sureties  of  the  defendants.  When,  therefore, 
Gould,  one  of  those  sureties,  paid  the  debt,  the  law  immedi- 
ately raised  a  promise  of  the  defendants  to  reimburse  to  him 
what  he  had  paid.  That  promise  sustains  the  third  count  in 
the  declaration.  Most  of  the  assignments  of  error  have  been 
made  without  regard  to  this  view  of  the  case.  They  treat  the 
agreement  of  February  17, 1858,  as  a  simple  promise  to  pay 
a  sum  of  money  within  sixty  days,  and  a  promise  made  to 
Scofiin  &  Gould.  If  such  were  all  the  effect  of  that  agree- 
ment, the  statute  of  limitations  would  be  a  bar  to  this  action, 
and  moreover,  the  action  could  not  be  sustained  in  the  name 
of  Gould  alone.  But  it  is  also  an  engagement  to  indemnify, 
and  that  engagement  was  not  broken  until  ScoflSn  &  Gould 
were  harmed  by  the  judgment,  which  was  in  1861,  within  six 
years  of  the  commencement  of  the  suit.  The  agreement  is 
yet  more.  It  made  the  debt  to  the  bank,  as  between  the  parties 
to  it,  the  debt  of  the  defendants,  throwing  upon  them  the  pri- 
mary obligation  to  pay  it,  and  therefore  as  an  instrument  of 
evidence  it  tended  to  prove  that  the  money  paid  by  Gould  in 
1861  was  paid  for  them  and  for  their  relief." 
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CHAPTER  Xn. 

ANTECEDENT  GONSIDEBATION. 

Wamnty  after  Sale.  —  Husband's  Promise  to  pay  Wife's  ante-nuptial  Debt  — 
Executor's  Promise  to  pay  Testator's  Debt  —  Promise  to  pay  joint  Debt  ap- 
portioned by  Statute  of  Limitations.  —  Promise  to  pay  Debt  to  or  for  a  third 
person.  —  Promise  may  be  Eridence  of  antecedent  Obligation.  —  Or  reduce 
such  Obligation  to  Certainty.  -^  Implied  Promise  to  pay  for  Service  rendered 
on  Bequest  —  The  Common  Counts  proceed  on  such  a  Promise.  —  Non- 
Assumpsit,  infra  sex  annos.  —  Account  stated,  and  What  will  support  It 

The  authorities  which  have  been  cited  show  that  the  obliga- 
tion of  a  contract  depends  at  common  law  on  what  is  done  or 
promised  on  the  faith  of  the  assurance  held  out  by  the  prom- 
isee. It  follows  that  a  past  act  cannot  serve  as  the  consider- 
ation for  a  promise.  If  the  nature  of  the  transaction  is  such 
as  to  give  rise  to  an  obligation,  the  law  will  imply  a  promise 
to  fulfil  it ;  if  it  is  not,  a  subsequent  promise  will  not  create 
the  liability  which  was  wanting  in  the  first  instance.  It  is 
immaterial  as  regards  the  application  of  this  principle,  that 
the  plaintiff  parted  with  value  which  came  to  the  hands  of  the 
defendant,  or  that  the  latter  was  benefited  in  some  other  way : 
the  question  remains,  —  Did  the  defendant  enter  into  an  ex- 
press or  implied  engagement  at  the  time  ?  And  if  the  reply 
is  in  the  negative,  he  cannot  bind  himself  afterwards,  save  on 
some  new  consideration,  or  through  an  instrument  under 
seal.^ 

In  Hayes  v.  Warren  the  case  was  brought  into  the  King's 
Bench  on  a  writ  of  error  to  the  Common  Pleas,  where  judg- 
ment had  been  rendered  by  default  for  the  plaintiff,  and  it 
was  objected  that,  as  the  fourth  count  was  for  work  done  for 

1  Hayes  v.  Warren,  2  Strange,  933;  2  Barn.  65,  71,  140;  Docket 
9.  Toyel,  Croke  £liz.  885;  Jeremy  v.  Goochman,  id.  442 ;  Hunt  v.  Bate, 
Dyer,  272  b. 
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the  defendant,  in  consideration  whereof  he  subsequently  prom- 
ised to  paj,  without  alleging  that  the  work  was  done  at  his 
request,  there  was  no  consideration  to  raise  an  assumpsit. 
The  -  Chief  Justice  and  Page,  J.,  said  that  had  the  question 
arisen  after  verdict,  the  allegation  that  the  work  was  done 
for  the  defendant  might  have  been  taken  as  implying  that  it 
was  done  at  his  request,  but  that  such  an  inference  could  not 
be  drawn  in  aid  of  a  judgment  by  default.  The  case  was  less 
favorable  than  if  it  had  been  for  goods  bargained  and  sold, 
because  the  acceptance  of  the  goods  would  have  been  a  vir- 
tual agreement  to  pay  for  them,  but  work  might  be  done  for 
another  without  his  privity  or  assent. 

In  like  manner,  where  the  allegation  was  that  in  considera- 
tion that  the  plaintiff  had  sold  and  conveyed  a  farm  and  lot 
of  ground  to  the  defendant,  the  latter  undertook  and  prom- 
ised to  pay  for  it,  judgment  was  arrested  after  a  verdict.^ 
The  court  held  that  if  it  had  been  averred  that  the  defendant 
had  accepted  or  entered  into  possession  of  the  land  conveyed, 
his  assent  might  have  been  considered  equivalent  to  a  re- 
quest, but  that  such  a  request  could  not  be  inferred  from  the 
facts  alleged  by  the  plaintiff. 

So  in  Mills  v.  Wyman,^  where  a  son  of  full  age  fell  sick 
among  strangers  and  was  supported  by  them  until  he  died  at 
their  expense,  the  father  was  said  not  to  be  bound  by  a  prom- 
ise of  repayment  which  he  had  given  on  hearing  of  the  cir- 
cumstances after  the  death  of  his  son.  So  also  a  recovery 
was  refused  in  Dearborn  v.  Bowman,^  on  a  promise  to  make 
compensation  for  past  services  rendered  by  the  plaintiff  in 
circulating  political  documents  to  promote  the  election  of  the 
defendant,  but  without  his  assent  or  knowledge.  "  The  rule 
of  the  law,"  said  Shaw,  C.  J.,  "seems  now  well  established, 
although  it  may  formerly  have  been  left  in  doubt,  that  the 
past  performance  of  services  constitutes  no  consideration 
even  for  an  express  promise,  unless  they  were  performed 
under  the  express  or  implied  request  of  the  defendant,  or 
unless  they  were  done  in  performance  of  some  duty  resting 


^  Comstock  V.  Smith,  7  Johns.  87. 
>  3  Met.  155. 


«  3  Pick.  207. 
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on  him.^  As  the  services  were  not  done  at  the  request  of  the 
defendant,  as  they  were  not  done  in  the  discharge  of  anj 
obligation  which  it  was  his  duty  to  fulfil,  there  was  no  consid- 
eration to  convert  the  alleged  promise  into  an  obligation."  ^ 

It  is  established  in  accordance  with  these  decisions,  that  a 
service  rendered  voluntarily  without  a  request  is  not  a  consid- 
eration for  a  subsequent  promise,  unless  the  promisor  accepts 
the  benefit  under  circumstances  which  leave  him  free  to  re- 
fuse. The  use  of  goods  that  have  been  left  at  a  man's  door 
without  orders  to  that  effect  is  evidence  of  an  acceptance  that 
maj  supply  the  want  of  a  request,  but  the  case  is  obviously 
different  where  one  constructs  a  building  on  the  land  of 
another  without  his  knowledge  or  assent,  or  erects  a  structure 
differing  materially  from  that  specified  in  the  agreement 
under  which  the  work  was  done.* 

For  like  reasons  the  obligation  arising  from  an  antecedent 
act  or  agreement,  cannot  be  varied  by  an  undertaking  to  that 
effect,  or,  as  the  rule  is  sometimes  stated,  when  the  plaintiff 
relies  on  a  subsequent  promise  it  must  be  co-extensive  with 
the  consideration,  and  such  as  to  time,  manner  and  amount 
as  the  law  would  imply  had  no  express  promise  been  given, 
and  if  the  defect  appears  on  the  face  of  the  pleadings,  the 
declaration  will  be  bad  on  demurrer,  or  judgment  may  be 
arrested  after  verdict.* 

It  follows  that  a  warranty  given  after  the  sale  is  not  bind- 
ing on  the  vendor,  and  that  he  may  recover  the  price  in  full, 
notwithstanding  a  promise  to  make  a  deduction  for  the  un- 
soundness of  the  thing  sold.    The  principle  was  applied  in 

>  Mills  V.  Wyman,  3  Pick.  207;  Loomis  o.  Newhall,  15  id.  159;  Dodge 
9,  Adams,  19  id.  429. 

>  Balcom  v.  Craggin,  5  Pick.  295:  Shepherd  v.  Yonng,  8  Gray,  152; 
Bartholomew  v.  Jackson,  20  Johns.  28;  Carson  v.  Clark,  1  Mo.  113; 
Snerily  v.  Bead,  9  Watts,  896;  Geer  v.  Archer,  2  Barb.  420;  Ingraham 
V.  Gilbert,  20  id.  151. 

>  Bryant  v.  Slalwell,  24  Pa.  319;  Shaw  v.  The  Turnpike,  3  Penrose 
&  Watts,  445;  Mnnroe  v.  Butt,  8  £.  &  B.  738;  Smith  v.  Brady,  17  N.  T. 
178;  The  Trastees  v.  Bennett,  3  Dutch.  512. 

«  Hopkins  v.  Logan,  5  M.  &  W.  241;  Bosoorla  v.  Thomas,  8  Q.  B.  284; 
Jackson  v.  Cobbin,  8  M.  &  W.  79a 
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Roscorla  v.  Thomas.^  The  plaintiff  there  obtained  a  verdict 
on  a  declaration  alleging  a  warranty  of  a  horse  in  considera- 
tion of  an  antecedent  sale,  and  a  motion  was  made  in  arrest 
of  judgment  on  the  ground  that  the  consideration  did  not  sup- 
port the  promise.  In  delivering  the  opinion  of  the  court, 
Lord  Denman  said  that  it  was  a  general  rule,  subject  to  ex- 
ceptions which  did  not  apply  in  the  present  instance,  that  the 
consideration  must  be  co-extensive  with  the  promise.  In  the 
case  before  the  court  the  only  promise  that  would  result 
from  and  be  co-extensive  with  the  consideration,  was  a  prom- 
ise to  deliver  the  horse  upon  request.  The  preceding  sale 
being  without  a  warranty,  imposed  no  duty  or  obligation  on 
the  vendor. 

It  was  clear  therefore  that  the  consideration  would  •not 
raise  an  implied  promise  that  the  horse  was  sound  or  free  from 
vice.  But  the  promise  alleged  in  the  declaration  must  be 
taken  to  be,  as  in  fact  it  was,  express.  It  was  therefore  neces- 
sary to  determine  whether  that  fact  warranted  the  extension 
of  the  promise  beyond  the  limits  within  which  it  would  be 
implied  by  the  law,  and  whether  the  consideration,  though 
insufficient  to  raise  an  implied  promise,  would  nevertheless 
support  an  express  one ;  and  the  court  was  clearly  of  opinion 
that  it  would  not.  The  cases  in  which  it  has  been  held  that  an 
express  promise  might  be  valid  where  the  circumstances  would 
not  give  rise  to  an  implied  obligation,  were  collected  and  re- 
viewed in  the  note  to  Wennall  v.  Adney,^  and  in  Eastwood  v, 
Kenyon.8  They  were  cases  of  voidable  contracts  subsequently 
ratified,  of  debts  barred  by  operation  of  law  subsequently  re- 
vived, and  of  equitable  and  moral  obligations,  which,  but  foi 
some  legal  rule,  would  have  been  of  themselves  sufiicient  tc 
have  raised  an  implied  promise.  All  these  cases  were  distin- 
guishable from  and  inapplicable  to  the  case  under  considera- 
tion, which  fell  within  the  general  rule  that  a  consideration 
past  and  executed  would  support  no  other  promise  than  sucli 
as  would  have  been  implied  by  the  law. 

This  decision  is  sustained  by  a  long  train  of  cases  coming 
down  from  a  remote  period,  which  establish  that  no  liabilitj 

^  3  Q.  B.  231.  «  3  Bos.  &  P.  247.  •  11  A.  &  £.  438. 
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will  be  imposed  by  a  promise  based  on  an  antecedent  consid* 
eration  where  none  existed  previously ;  and  as  a  corollary  to 
that  proposition,  that  a  naked  promise  to  vary  or  extinguish 
an  obligation  growing  out  of  a  past  contract  or  transaction,  is 
not  less  ineffectual.^ 

The  doctrine  was  applied  in  another  form  in  Yandakin  v. 
Soper.*    The  declaration  averred  that  the  defendant  was  in- 
debted to  the  plaintiff,  to  one  Enos  Soper,and  to  Uriah  Arnold 
in  the  sum  of  $81.07  for  land  before  that  time  sold  and  con- 
veyed to  him  at  his  request,  and  that  the  defendant  afterwards 
assumed  and  faithfully  promised  to  pay  the  plaintiff  his  share, 
or  one  third  part  of  the  amount  so  due,  —  namely,  the  sum  of 
f  27.14.    A  verdict  was  taken  for  the  plaintiff  at  the  trial,  and 
the  question  arose  on  a  writ  of  error  to  reverse  the  judgment. 
Skinner,  C.  J.,  said  that  the  consideration  on  which  the  plain- 
tiff averred  the  promise  to  have  been  made,  was  a  pre-existing 
debt  due  from  the  defendant  to  the  plaintiff  and  to  other  per- 
sons jointly.     There  was  nothing  in  the  record  by  which  it 
could  be  determined  whether  the  plaintiff  relied  upon  an  ex- 
pressed or  implied  promise,  and  in  the  view  taken  by  the  court 
it  was  immaterial  which,  because  the  facts  alleged  were  not 
sufficient  to  charge  the  defendant  upon  an  undertaking  express 
or  implied.    It  was  not  a  promise  in  consideration  of  forbear- 
ance, nor  was  it  a  promise  in  consideration  of  the  joint  demand 
or  any  part  thereof.  There  were  no  averments  in  the  declaration 
that  could  constitute  a  defence  to  a  joint  action  on  the  original 
demand,  and  if  a  recovery  could  be  had  in  such  a  proceeding 
the  plaintiff  could  not  succeed  in  this.    The  ground  principally 
relied  on  in  his  behalf  was  that  the  defect  was  cured  by  the  ver- 
dict.   Defects  merely  formal  would  be  aided  by  a  verdict,  and 
the  omission  of  that  which  must  necessarily  be  presumed  to 
have  been  proved  at  the  trial  would  not  be  a  ground  for  arrest- 
ing the  judgment,  but  such  a  presumption  could  not  be  in- 

1  Hont  o.  Bate,  Dyer,  272  b.;  Jeremy  v.  Goochman,  Croke  Eliz.  442; 
Thornton  v.  Jenyns,  1  M.  &  6.  166;  Eaye  v.  Datton,  7  id.  807;  Corn- 
stock  V.  Smith,  7  Johns.  87;  £hle  v.  Judson,  25  Wend.  97;  Snevily  v. 
Beed,  9  Watts,  896. 

«  1  Aiken,  287. 
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dulged  with  regard  to  anything  which  was  not  set  forth  in  the 
declaration,  or  that  did  not  appear  bj  a  necessary  inference 
from  the  averments  which  it  contained.  It  did  not  follow 
because  proof  was  given  of  the  promise,  that  a  consideration 
was  also  proved,  or  that  any  other  consideration  existed  than 
that  which  the  plaintiff  had  averred.  The  judgment  was  there- 
fore erroneous  and  must  be  reversed. 

For  like  reasons  a  promise  by  a  husband  to  pay  an  ante- 
nuptial debt  of  his  wife's  will  not  make  the  debt  his  own,  or 
render  him  personally  liable  after  her  death ;  ^  and  a  promise 
by  an  executor  to  pay  a  debt  due  by  the  testator  is  invalid, 
and  does  not  impose  a  personal  obligation.^  The  declaration 
in  Bann  v.  Hughes  averred  that  the  defendant's  intestate  was 
indebted  to  the  plaintiff  in  the  sum  of  £983,  and  died  possessed 
of  assets  sufficient  to  pay  that  amount,  and  that  letters  of 
administration  were  granted  to  the  defendant  "  by  reason  of 
which  he  became  liable  to  pay  the  same,  and  being  so  liable 
undertook  and  promised  to  pay."  The  case  was  taken  to  the 
House  of  Lords,  and  the  judgment  which  had  been  rendered 
for  the  plaintiff  in  the  court  below  reversed  on  the  ground,  as 
stated  by  Chief  Baron  Skinner,  that  "  if  I  promise  generally 
to  pay  on  request  what  I  was  liable  to  pay  upon  request  in 
another  right,  I  derive  no  advantage  or  convenience  from 
the  promise,  and  therefore  there  is  no  sufficient  consideration 
for  it." 

A  joint  debt  may  nevertheless  be  apportioned  through  the 
operation  of  the  statute  of  limitations,  followed  by  a  promise 
on  the  part  of  one  of  the  debtors  to  pay  the  whole,  or  so  much 
thereof  as  properly  devolves  on  him,  and  the  promise  may 
then  be  enforced  in  a  suit  against  the  promisor.^ 

The  consequences  of  this  decision  are  important  where,  as 
in  Pennsylvania,  a  promise  by  one  joint-contractor  will  not 
revive  the  debt  as  against  the  rest.  It  shows,  first,  that  the 
party  making  the  promise  will  be  bound  ;  and,  next,  that  the 
appropriate  mode  of  enforcing  his  liability  is  by  a  declaration 
setting  forth  the  joint  contract,  the  intervention  of  the  statu- 

1  Cole  V.  Shurtleff,  41  Vt.  811.  «  Bann  v.  Hughes,  7  T.  B.  860  n. 

*  Lechmere  v.  Fletcher,  1  C.  &  M.  623. 
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tory  bar,  and  the  subsequent  undertaking  by  the  defendant 
which  renders  the  debt  severally  binding  on  him. 

It  follows  from  the  above  principles  that  a  promise  by  a 
debtor  to  pay  the  debt  to  a  third  person,  or  by  a  third  person 
to  pay  the  debt,  is  invalid  unless  sustained  by  a  seal,  or  a 
consideration  other  than  the  debt  itself.  Here  the  common 
law  again  differs  from  the  law  of  Rome,  where  an  undertak- 
ing by  one  who  was  indebted,  or  by  another  for  him,  to  pay 
the  amount  to  the  creditor,  or  with  his  assent  to  a  third  per- 
son, was  binding,  though  not  put  in  the  form  of  a  stipulation, 
and  depending  for  its  obligation  solely  on  the  duty  of  keeping 
faith.  A  debt  may  nevertheless  be  the  subject  of  a  dealing  or 
negotiation,  that  will  give  rise  to  a  consideration  and  impose 
a  new  liability.  A  promise  to  pay  the  debt  at  a  future  day 
with  interest  if  the  creditor  will  wait  till  then,  is  valid  on 
this  ground,  which  will  also  support  an  undertaking  by  a 
third  person  to  guaranty  the  amount  due. 

The  rule  applies  in  pleading  as  well  as  in  evidence ;  and 
where  the  promise  is  declared  upon  as  subsequent,  it  must  be 
8uch  as  the  law  would  imply  from  the  consideration,  and  if  it 
does  not  conform  to  this  rule  the  plaintiff  cannot  recover  by 
aid  of  an  express  promise.  Or,  as  the  principle  is  sometimes 
stated,  the  consideration  must  be  co-«xtensive  with,  and  sup- 
port each  and  every  part  of  the  promise.  When,  for  instance, 
it  is  averred  that  the  defendant  was  indebted  to  the  plaintiff 
for  goods  sold  and  delivered,  or  for  money  lent,  a  recovery 
may  be  had  on  the  allegation  of  a  promise  to  pay  on  request 
without  proving  that  such  promise  was  made  in  point  of  fact ; 
but  if  the  declaration  were,  after  reciting  the  sale  or  loan,  to 
aver  a  promise  to  pay  in  goods,  or  at  a  future  day,  it  would 
be  bad  on  demurrer  or  on  a  motion  in  arrest  of  judgment ;  * 
and  it  would  be  no  answer  to  the  objection  to  say  that  the 
defendant  made  the  promise,  for  whether  he  did  or  not,  it  is 
without  foundation,  and  invalid.  In  Hopkins  v.  Logan  ^  the 
plaintiff  averred  that  the  defendant  was  indebted  to  the  plain- 
^  on  an  account  stated,  and  had  in  consideration  thereof 
promised  to  pay  at  a  future  day,  and  the  court  held  the  defect 
^  Hoptins  V.  Logan,  5  M.  &  W.  241.  *  5  M.  A  W.  241. 
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fatal.  For  like  reasons  a  count  alleging  a  promise  to  pay  a 
pre-existing  debt  to  a  third  person,  or  to  pay  one  of  three  joint 
creditors  his  proportion  of  the  debt,  is  defective  on  its  face, 
and  will  not  uphold  a  judgment.^ 

It  is  an  obvious  consequence  of  the  same  principle,  that  in 
declaring  on  an  express  promise,  or  to  speak  more  accurately, 
on  one  which  imposes  an  obligation  other  than  that  which 
the  law  would  imply,  the  consideration  must  be  averred  as 
contemporaneous  with  the  promise,  or  as  having  been  done 
or  rendered  at  the  defendant's  request ;  and  if  it  is  set  forth 
as  antecedent,  the  declaration  will  be  invalid.^ 

Although  a  subsequent  promise  will  not  alter  the  contract, 
it  may  be  material  evidence  of  what  the  contract  is.  If,  for 
instance,  a  suit  is  brought  for  the  price  of  a  chattel,  and  the 
defendant  proves  that  a  conversation  took  place  after  the  sale, 
in  which  the  plaintiff  admitted  that  the  chattel  was  imsound 
and  promised  to  make  an  abatement  from  the  price,  the  jury 
should  be  told  that  the  promise  is  not  binding  as  such,  but 
that  it  is  notwithstanding  ground  for  an  inference  that  the  sale 
was  subject  to  a  warranty  or  condition  that  has  not  been  ful- 
filled. The  customary  fee  of  a  broker  in  Philadelphia  foi 
effecting  a  sale  of  real  estate  is  one  per  cent,  and  a  subse- 
quent promise  will  not  entitle  him  to  recover  a  larger  sum. 
But  inasmuch  as  mankind  seldom  agree  to  give  what  they  dc 
not  owe,  such  a  promise  may  be  evidence  that  the  original 
agreement  was  for  two,  three,  or  four  per  cent  on  the  price. 
This  is,  however,  only  true  when  the  terms  of  the  contract 
are  subject  to  a  reasonable  doubt ;  for  when  they  are  reduced 
to  writing,  or  established  by  the  testimony  of  witnesses,  the 
obligation  cannot  be  varied  by  a  subsequent  promise  which  h 
not  sustained  by  a  new  and  adequate  consideration.  In  Pitts 
V.  Pitts,^  where  the  action  was  brought  on  a  note  which  had 
been  given  to  the  plaintiff  by  her  father  during  her  residence 
in  his  family,  the  jury  were  instructed  that  if  the  plaintifl 

1  Vandakin  v.  Soper,  1  Aiken,  287. 

*  Comstock  V.  Smith,  7  Johns.  87;  Jeremy  v.  Goochman,  Croke  Eliz 
442 ;  Hayes  v,  Warren,  2  Strange,  933. 

•  21  Ind.  309. 


Digitized  by  VjOOQIC 


ANTECEDENT  CONSIDBBATION.  247 

continued  to  live  with  her  father  after  her  majority  as  fihe 
had  done  previously,  with  no  duties  or  responsibilities,  and 
was  provided  with  necessaries  as  one  of  the  family,  she  was 
not  entitled  to  recover  for  her  services,  unless  there  was  an 
express  understanding  between  them  before  the  services  were 
rendered  that  she  should  receive  such  compensation,  and  if 
the  note  was  given  for  such  past  services  and  there  was  no 
such  understanding,  it  was  invalid.  But  if  the  note  was 
given  for  such  past  services,  the  fact  that  it  was  given  gave 
rise  to  a  presumption  that  there  had  been  a  previous  imder- 
standing  that  such  compensation  should  be  made ;  and  unless 
such  presumption  was  overcome  by  evidence  that  no  such 
understanding  existed,  the  verdict  should  be  for  the  plaintiff. 
When  an  act  is  done  at  the  request  of  another,  and  the  par- 
ties fail  to  fix  the  price,  the  law  will  imply  a  promise  to  pay 
what  the  service  is  reasonably  worth ;  but  it  has  been  held  that 
a  subsequent  promise  to  give  a  specific  sum  may  be  as  bind- 
ing as  if  it  had  been  made  in  the  first  instance.^  The  prom- 
ise does  not,  however,  constitute  the  contract ;  it  operates  by 
reducing  that  to  certainty  which  the  parties  have  left  vague 
and  undetermined.  In  Lampleigh  r.  Brathwait,^  the  declara- 
tion averred  that  whereas  the  defendant  had  previously  slain 
one  Patrick  Mahune,  and  after  the  said  felony  done,  instantly 
required  the  plaintiff  to  labor  and  do  his  endeavor  to  obtain  a 
pardon  from  the  king,  whereupon  the  plaintiff,  in  pursuance 
of  the  request,  did  by  all  means  he  could,  during  many  days 
labor  and  do  his  endeavor  to  obtain  the  king's  pardon  for  the 
said  felony,  to  wit,  in  riding  and  journeying  at  his  own  charges 
from  London  to  Boston  where  the  king  then  was,  and  to 
London  back,  and  so  to  and  from  New  Market,  to  obtain  the 
pardon  of  the  defendant;  and  afterwards  the  defendant  in 
consideration  of  the  premises  promised  the  plaintiff  .£100, 
which  he  had  not  paid.  A  verdict  was  found  for  the  plaintiff, 
when  it  was  moved  in  arrest  of  judgment  that  the  considera- 
tion was  passed,  and  that  it  did  not  appear  that  the  plaintiff 

1  RiggB  V.  Bullingham,  Croke  Eliz.  715;  Bosden  v.  Thiime,  Yelv.  40. 
s  Hobart,  105. 
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had  obtained  the  pardon,  or  that  his  efforts  were  in  any  way 
beneficial  to  the  defendant.  But  the  court  held  that  although 
a  voluntary  courtesy  will  not  uphold  an  assumpsit,  the  case  is 
different  where  the  act  is  done  at  the  request  of  the  party  who 
makes  the  promise ;  for  then  the  promise  though  subsequent 
relates  back  to  the  request.  And  they  were  equally  clear  that 
inasmuch  as  the  plaintiff  was  neither  required,  nor  promised 
to  obtain  the  pardon,  but  only  to  do  his  endeavor  to  that  end, 
he  had  fulfilled  the  agreement,  and  was  entitled  to  the  compen- 
sation which  he  asked. 

Two  things  appear  from  this  decision ;  one,  that  where  the 
consideration  moves  from  the  plaintiff,  and  is  a  detriment  or 
loss  to  him,  it  will  be  sufficient  although  no  benefit  accrues 
to  the  defendant ;  the  other,  that  when  an  act  is  induced  by  a 
request  and  the  compensation  is  left  uncertain,  the  deficiency 
may  be  supplied  by  a  subsequent  promise.^  It  has  accordingly 
been  held  in  various  instances  that  a  promise  to  pay  a  sum 
certain  in  consideration  of  an  antecedent  marriage  contracted 
at  the  defendant's  request,  will  relate  back  to  the  request,  and 
impose  an  obligation  which  may  be  enforced  by  an  action  of 
assumpsit.^  Here  from  the  uncertain  value  of  the  considera- 
tion no  recovery  could  be  had  without  the  promise,  because  a 
man  obviously  cannot  maintain  a  quantum  meruit  for  marry- 
ing his  wife,  there  being  under  these  circumstances  no  exact 
measure  of  the  damages.^  In  Moorhouse  v.  Colvin,*  a  promise 
to  a  man  before  marriage  to  "  notice  his  wife  "  in  the  will  of 
the  promisor,  but  "  to  what  amount  I  cannot  say,"  was  accord- 
ingly held  void  for  uncertainty,  but  might  no  doubt  have  been 
rendered  binding  by  a  subsequent  undertaking  to  pay  a  sum 
certain. 

The  case  of  Lampleigh  v.  Brathwait  may  be  thought  to  err 
by  treating  an  inference  of  fact  as  one  of  law.  It  is  obvious 
that  when  the  parties  have  not  fixed  the  price,  a  subsequent 

1  Elderton  v,  Emmens,  4  C.  B.  479 ;  Townsend  r.  Hunt,  Croke  Car. 
408;  Riggs  v.  BuUingham,  Crok^  Eliz.  715;  Sidenham  and  Worlington's 
Case,  2  Leonard,  224. 

«  Hunt  V.  Bate,  Dyer,  272  b;  Marsh  ».  Kavenford,  Croke  Eliz.  59. 

»  Waters  ».  Howard,  8  Gill,  262.  *  9  Eng.  L.  &  E.  136. 
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promise  on  the  part  of  the  defendant  is  prima  facie  evidence 
of  what  the  service  is  reasonably  worth.  Viewed  in  this  as- 
pect, the  promise  would  not  be  conclusive,  and  the  defendant 
might  still  show  the  real  Value  of  the  service.  The  true  ex- 
planation of  the  case  seems  to  be  that  when  the  price  is  not 
fixed,  and  it  cannot  be  known  what  compensation  a  jury 
would  award,  the  parties  are  entitled  to  liquidate  the  damages 
by  agreement.  If  the  defendant,  under  these  circimistances, 
promises  to  pay  a  sum  certain,  which  is  agreed  to  by  the  plain- 
tiff, a  new  contract  will  arise  binding  on  both.  It  is  the 
assent  of  the  plaintiff  which  gives  validity  to  the  promise, 
and  if  he  is  free  to  claim  ipore,  the  defendant  will  not  be 
bound  to  pay  this  much.^ 

It  has  been  said,  in  some  instances,  that  an  act  done  in 
pursuance  of  a  request,  which  does  not  imply  a  promise,  may 
acquire  the  force  of  a  contract  through  a  subsequent  promise.* 
In  Bosden  v.  Thinne,  the  plaintiff,  who  had  become  a  surely 
for  a  third  person  at  the  defendant's  request,  was  obliged  to 
pay  the  debt,  and  a  promise  to  compensate  him  was  held 
binding  although  not  given  till  after  payment.  A  like  de- 
cision was  made  in  Sidenham  and  Worlington's  Case;^  and 
it  appears  to  have  been  held  in  divers  instances  that  a 
marriage  contracted  at  the  defendant's  request  is  a  valuable 
consideration  for  a  subsequent  promise  to  pay  a  definite 
amount.'* 

These  decisions  may  perhaps  be  supported  on  the  ground  that 
the  subsequent  undertaking  shows  that  the  request  was  in  the 
nature  of  a  promise ;  but  if  so  the  inference  is  one  of  fact,  and 
not  necessarily  conclusive.  It  is  universally  conceded  that  a 
recommendation  of  a  friend  or  correspondent  as  solvent  and 
deserving  to  be  trusted,  or  even  a  request  that  a  sale  or  advance 
may  be  made  to  him,  does  not  imply  a  promise  to  be  answera- 

»  Wimer  v.  Worth,  104  Pa.  820. 

«  Kaye  v.  Dutton,  7  M.  &  G.  807;  Hunt  v.  Bate,  Dyer,  272  b.;  Bosden 
V,  Thinne,  Yelv.  40;  Paul  v,  Stackhouse,  2  Wr.  302,  304. 

•  2  Leonard,  224. 

*  Sidenham  and  Worlington's  Case,  2  Leonard,  224;  Hunt  v.  Bate, 
Dyer,  272  b. 
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ble  for  the  debt,  because  the  natural  inference  is  that  the  vendor 
is  to  get  his  mouey  from  the  buyer.^  But  a  subsequent  promise 
to  be  answerable  for  or  assume  the  debt  may,  agreeably  to 
some  authorities,  be  enforced  by  suit.^  In  the  cases  where  the 
question  has  actually  arisen,  the  request  was,  however,  such 
as  to  imply  a  promise  which  the  subsequent  express  promise 
reduced  to  certainty,  or  else  there  was  some  act  done,  or 
promise  made  on  behalf  of  the  defendant  which  he  subse- 
quently ratified.  Thus,  in  Paul  v.  Stackhouse,^  the  loan  was 
made  on  the  faith  of  the  borrower's  assurance  that  the  de- 
fendant would  give  his  note  as  security,  and  when  the  latter 
subsequently  executed  the  instrument,  the  contract  became 
his  own.  An  act  done  at  the  request  of  another  will  not  be  a 
consideration,  unless  the  intention  was  to  charge  him,  or  his 
credit  was  the  inducement  to  the  act.  A  letter  stating  that  a 
charitable  institution  was  in  need  of  funds,  and  asking  the 
person  to  whom  it  was  addressed  to  give  the  requisite  amount, 
obviously  would  not  be  a  sufficient  foundation  for  a  subse- 
quent undertaking  to  refund  the  sum  so  paid.  And  this  is 
equally  true  of  a  request  that  goods  shall  be  sold  to  a 
third  person,  unless  it  is  so  worded  as  to  be  in  effect  a  guar- 
anty of  the  debt."*  When  the  relation  between  the  parties  is 
one  of  charity  or  beneficence,  it  cannot  be  made  legally  obli- 
gatory by  the  most  express  promise.^  A  subsequent  engage- 
ment may,  however,  be  convincing  as  an  admission,  where  it 
would  fail  as  a  contract ;  and  when  it  is  doubtful  whether  the 
defendant  intervened  as  a  friend  or  neighbor,  or  as  a  guaran- 
tor, his  promise  to  pay  the  debt  may  properly  be  allowed  to 
turn  the  scale.^ 

A  subsequent  promise  may,  therefore,  have  a  twofold  opera- 
tion ;  first,  as  tending  to  show  that  the  parties  were  mutually 

1  Bushnell  v.  Bishop  Hill  Colony,  28  HI.  204;  Russell  o.  Clark,  7 
Cranch,  69;  Barker  v,  Halifax,  Croke  Eliz.  741. 

«  Bosden  r.  Thinne,  Yelv.  40;  Paul  v.  Stackhouse,  2  Wr.  302. 
»  2  Wr.  302. 

*  Barker  r.  Halifax,  Croke  Eliz.  741;  Russell  v.  Clark,  7  Cranch,  09. 
»  Hamor  v.  Moore,  8  Ohio  St.  239. 

•  Bosden  v.  Thinne,  Yely.  40. 
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bound,  and  so  understood  it  from  the  outset  ;^  and  next,  when 
this  is  proved  or  conceded,  by  reducing  the  agreement  to  order 
and  certainty,  and  affording  a  measure  of  the  damages.  But 
an  act  done  voluntarily,  without  a  request,  or  in  response  to  a 
request  which,  like  an  application  for  fharity,  does  not  operate 
as  a  promise,  is  not  a  consideration,  even  when  it  results  in  a 
benefit  to  the  defendant,  or  relieves  him  from  a  burden  which 
he  might  otherwise  have  to  bear. 

The  doctrine  that  a  promise  may  relate  back  to  a  request, 
and  impose  an  obligation  which  might  not  otherwise  exist,  was 
recognized  in  Paul  v.  Stackhouse.^  There  Paul  told  Sprogle 
that  if  Stackhouse  would  lend  hhn  (Sprogle)  $300,  he  (Paul) 
would  be  security  for  that  amount.  This  assurance  was 
communicated  to  Stackhouse,  who  made  the  loan  and  took 
Sprogle's  note,  which  was  subsequently  signed  by  Paul.  A 
suit  was  brought  on  the  note  against  Paul,  which  went  to 
judgment,  and  he  took  the  case  to  the  court  above.  It  was 
contended  on  his  behalf  that  the  only  consideration  was  the 
pre-existing  debt  of  a  third  person,  which  could  not  sustain  a 
promise  even  when  put  in  the  form  of  a  promissory  note. 
Woodward,  J.,  said :  "  Taking  the  evidence  contained  in  the 
first  and  second  specifications  of  error,  it  may,  without  undue 
license,  be  treated  as  Paul's  request  to  Miss  Stackhouse  to 
lend  Sprogle  the  money  in  question.  He  promised  Sprogle  he 
would  go  his  security,  and  this  was  an  authority  to  the  latter 
to  say  so  to  the  creditor.  Sprogle  communicated  it  to  Miss 
Stackhouse,  and  she  let  Sprogle  have  the  money  on  the  faith 
of  Paul's  promise  thus  sent  to  her.  What  was  this  but  saying, 
*  Let  Sprogle  have  the  money,  and  I  will  be  his  security  for  the 
repayment  ? '  The  money  was  loaned  and  a  note  taken  at  a 
year,  signed  only  by  Sprogle.  Three  days  after  the  year  was 
up  Paul  signed  it.  There  was  his  contract  fully  completed, 
but  completed,  it  is  said,  on  a  consideration  that  was  past  and 
executed.  It  is  true,  as  a  general  rule,  that  the  consideration 
which  binds  a  surety  must  be  executory,  but  where  the  thing 

»  Gale  V,  Golsbury,  Dyer,  272  b.  (in  notcfl) ;  Hatch  ».  Purcell,  1  Foster, 
544;  Wilson  v.  Edmonds,  4  id.  617. 
«  2  Wr.  302. 
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was  done  at  the  instance  or  request  of  the  surely,  a  past  con- 
sideration binds  him.  Pitman,  in  his  excellent  little  treatise 
on  Principal  and  Surety,^  states  the  rule  in  regard  to  past 
considerations  by  the  instance  of  the  old  case  of  Hunt  v. 
Bate.^  A's  servant  was  arrested  in  London  for  a  trespass, 
and  J.  S.,  who  was  well  acquainted  with  the  master,  bailed 
the  servant,  and  afterward  A,  for  his  friendship,  promised  to 
save  him  harmless ;  J.  S.  was  compelled  to  pay  the  condemna- 
tion money,  and  it  was  held  that  an  action  did  not  lie  upon 
A's  promise,  because  the  bailing  which  was  the  consideration 
was  past  and  executed  before.  *A  consideration,  therefore,' 
says  the  writer, '  which  is  executed  is  not  sufficient  to  support 
a  subsequent  promise,  unless  indeed  the  act  was  done  at  the 
request  of  the  party  promising,  for  then  the  promise  is  not  a 
naked  one,  but  couples  itself  with  the  precedent  request,  and 
is,  therefore,  founded  on  a  good  consideration.'  Some  of  the 
cases  which  he  cites  in  support  of  the  latter  branch  of  the  rule 
do  not  sustain  the  proposition,  but  others  do.  It  was  said  by 
Mr.  Justice  Wilmot,  in  1765,  in  Pillans  v.  Van  Mierop,^  that  it 
was  well  settled  that  where  the  act  is  done  at  the  request 
of  the  person  promising,  it  will  be  a  sufficient  foundation  to 
graft  the  promise  upon." 

This  judgment  may  be  sustained  on  either  of  two  grounds ; 
one,  that  Paul's  declaration  to  Sprogle  was  a  virtual  request 
to  Stackhouse  to  lend  the  money  on  his  (Paul's)  credit,  which 
took  effect  as  a  promise  of  repayment  when  Stackhouse  made 
the  advance ;  the  other,  that  when  the  borrower,  Sprogle,  de- 
clared that  Paul  would  be  his  surety,  and  Paul  ratified  the 
undertaking  by  executing  the  promissory  note,  it  became  as 
much  his  as  if  it  had  been  made  by  him  in  the  first  instance.  All 
that  the  judgment  can  fairly  be  regarded  as  establishing  is,  that 
when  it  is  doubtful  whether  a  request  was  so  made  and  under- 
stood as  to  operate  as  a  promise,  a  subsequent  express  promise 
may  be  conclusive  that  the  relation  was  one  of  contract  and 
binding  as  such  on  the  promisor.  It  was  also  said  in  this  in- 
stance, that  an  agreement  by  a  married  woman  to  be  answer- 
able for  work  done  for  a  third  person  operates  as  a  request, 

1  Law  Library,  vol.  xl,  p.  57.  «  Dyer,  272  b.  •  3  Burr.  1071. 
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which,  though  not  imposing  an  obligation  at  the  time,  may 
become  obligatory  through  an  undertaking  to  that  effect  after 
the  death  of  the  husband. 

A  promise  to  pay  for  materials  which  had  been  furnished 
for  the  erection  of  a  building  on  the  defendant's  land,  although 
without  a  request  from  him,  was  nevertheless  held  valid  in 
Landis  t?.'Royer,^  on  the  authority  of  Cunningham  v,  Garvin.^ 
Sharswood,  J.,  said:  "The  jury  were  instructed  that  if  the 
lumber  was  originally  furnished  on  the  credit  of  the  defend- 
ant's building,  his  subsequent  promise  to  pay  would  be  on  a 
sufficient  consideration.  This  ruling,  we  think,  is  fully  sus- 
tained by  the  decision  of  this  court  in  Cunningham  v.  Garvin. 
It  was  there  held  that  a  past  consideration  flowing  from  a 
benefit  conferred,  would  support  an  express  promise ;  in  other 
words,  that  a  benefit  derived  from  the  unsolicited  services  of 
another  creates  a  moral  obligation  to  compensate  that  other, 
and  though  not  enough  without  a  previous  request  to  give  rise 
to  an  implied,  is  sufficient  to  sustain  an  express  assumption. 
A  considerable  part  of  the  value  of  the  defendant's  house  was 
derived  from  materials  furnished  by  the  plaintiff  on  the  credit 
of  it,  and  with  the  expectation  of  being  paid  for  them.  Unless 
there  was  some  other  equitable  consideration,  which  is  not 
presented,  to  vary  the  case  in  the  points  put  to  the  judge, 
surely  there  can  be  no  question  that  it  would  have  been  im- 
moral and  unjust  for  the  defendants  to  enjoy  the  plaintiff's 
property  without  pajring  him  for  it." 

In  Cornell  v,  Vanartsdalen,'  repairs  made  by  a  tenant  with  the 

knowledge  and  consent  of  the  landlord,  were  in  like  manner 

said  to  create  a  moral  obligation  to  reimburse  the  tenant, 

which  would  uphold  a  subsequent  express  promise  to  that 

effect.    These  decisions  seem  to  be  vestiges  of  the  doctrine 

that  a  moral  obligation  may  become  legally  binding  through 

an  express  promise,  which,  though  generally  received  at  one 

period  in  England  and  in  the  United  States,  is  now  as  generally 

repudiated.* 

The  rule  that  a  past  transaction  will  not  sustain  any  promise 

1  0  P.  F.  S.  06.  «  10  Barr,  866.  »  4  Barr,  364. 

«  Boscorla  v.  Thomas,  8  Q.  B.  284;  Paul  v.  StaokhoiiBe,  2  Wr.  802. 
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which  the  law  would  not  imply,  cannot  be  evaded  by  the  intro- 
duction of  a  nominal  consideration,  or  of  a  consideration  which 
is  inadequate  to  the  promise.^  In  Shepard  v.  Rhodes,  a  declar- 
ation averring  that  the  plaintiff  had  released  the  defendant, 
and  agreed  to  look  solely  to  the  assignee  to  whom  the  defend- 
ant had  conveyed  his  property  for  the  benefit  of  his  creditors, 
and  that  the  defendant  subsequently  in  consideration  there- 
of and  of  one  dollar,  promised  to  pay  the  debt,  was  accordingly 
held  bad  on  demurrer  as  not  disclosing  a  sufficient  considera- 
tion ;  and  the  same  view  was  taken  in  Schnell  v.  Nell,  of  a 
promise  by  a  husband  to  pay  a  legacy  left  by  his  wife,  in  con- 
sideration of  one  cent,  of  natural  love  and  affection,  and  of  the 
services  she  had  rendered  to  him  during  her  life. 

An  enumeration  of  the  instances  in  which  a  subsequent 
express  promise  may  be  obligatory,  would  be  incomplete  with- 
out adding  that  if  a  man  who  is  under  an  equitable  obligation 
promises  to  fulfil  it,  the  contract  may  in  some  instances  be 
enforced  by  suit.^  Accordingly,  if  the  principal  debtor  prom- 
ises the  surety  to  discharge  the  debt  when  due,  the  latter  may 
sue  at  once  if  the  promise  is  not  fulfilled,  instead  of  waiting  as 
he  otherwise  would  have  been  compelled  to  do  until  he  had 
satisfied  the  obligation  out  of  his  own  funds,  and  then  bring- 
ing an  action  for  money  paid,  laid  out  and  expended.*  In 
like  manner  an  assignee  of  a  chose  in  action  who  receives  a 
promise  of  payment  from  the  debtor,  may  enforce  it  by  a  suit 
in  his  own  name,  because  the  promise  operates  as  a  ratifica- 
tion of  the  equitable  duty  resulting  from  the  assignment.* 
Equitable  in  this  sense  is  not  synonymous  with  just  or  equal, 
and  denotes  the  existence  of  some  right  or  obligation  which  a 
chancellor  would  enforce  by  a  decree. 


1  Shepard  v.  Rhodes,  7  R.  I.  470;  Schnell  v,  NeU,  17  Ind.  29. 

«  Geer  v.  Archer,  2  Barb.  420;  Stewart  v.  Eden,  2  Caines,  150;  Hod- 
son  V.  ditcher,  8  Jones  (N.  C),  485;  La  Touche  v.  La  Touche,  3  H.  &  C. 
576. 

*  Keller  v.  Rhoads,  8  Wr.  518;  Stewart  v,  Eden,  2  Caines,  150;  Swift 
V.  Crocker,  21  Pick.  241;  Haseltine  v.  Guild,  11  N.  H.  390. 

*  Crocker  v.  Whitney,  10  Mass.  816;  Cromelien  o.  Manger,  5  Harris, 
169;  Tieman  v.  Jackson,  5  Peters,  580. 
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The  doctrine  above  stated  may  seem  singularly  at  variance 
with  the  forms  of  pleading  in  common  use,  which  set  forth  the 
consideration  as  antecedent  to  the  promise.  But  the  seeming 
anomaly  is  due  to  another  well-established  principle,  that  when 
a  contract  of  any  kind  results  in  a  definite  pecuniary  obligation, 
the  law  will  imply  a  promise  to  fulfil  it.  An  anonymous  case 
in  Godbolt's  Reports,^  is  said  to  have  determined  as  early  as 
the  24th  Elizabeth,  that  when  the  declaration  avers  that  the 
defendant  being  indebted  promised  to  pay,  that  is  a  consider- 
ation and  will  uphold  the  promise.  Instead  of  declaring  spe- 
cially on  the  contract,  the  pleader  accordingly  sets  forth  so 
much  of  the  transaction  as  is  necessary  to  show  the  existence 
of  the  debt  or  duty  on  which  the  suit  is  founded,  and  then 
avers  a  promise  of  payment  or  performance  which,  though  not 
made  in  fact,  results  by  a  necessary  implication  from  the 
premises.  This  method  of  pleading  was  long  regarded  by  the 
sticklers  for  precedent  as  an  innovation;  and  Lord  Holt  is 
said  to  have  remarked  that  he  was  a  bold  man  who  first 
ventured  on  it,  but  as  it  was  at  once  briefer  and  less  tech- 
nical, it  grew  into  favor  and  became  established  under  the 
name  of  the  conmion  counts.^ 

The  law  is  often  censured  for  prolixity,  but  these  forms 
compress  as  much  into  a  brief  compass  as  is  easily  possible  to 
human  ingenuity.  A  contract  may  be  long  and  intricate  to 
build  a  house  in  a  way  minutely  described  in  the  accompany- 
ing specifications,  but  if  these  have  been  complied  with,  and 
the  time  for  payment  has  arrived,  the  whole  may  be  summed 
up  in  a  brief  recital  that  the  defendant  was  indebted  to  the 
plaintifiF  for  work  done  and  materials  furnished  by  the  latter 
at  hia  request,  and  being  so  indebted  promised  to  pay  on  re- 
quest, but  hath  not  fulfilled  his  promise  to  the  damage  of  the 
plaintiff.  This  obviates  the  necessity  for  spreading  the  contract 
at  length  upon  the  record,  with  a  careful  and  elaborate  aver- 
ment of  the  performance  of  every  stipulation  or  proviso  which 

1  p.  13. 

*  Field  17.  Dale,  1  RoUe  Abr.  11,  pi.  8;  Hodge  r.  Vavisor,  1  Rolle  R.  418; 
Oliverson  v.  Wood,  8  Lev.  866;  Hayes  v.  Warren,  2  Strange,  083;  2 
6m.  L.  C.  8  Am.  ed.  883. 
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is  from  any  cause  a  condition  precedent  to  the  right  of  action. 
In  like  manner  a  recital  that  the  defendant  was  indebted  to 
the  plaintiff  for  goods  sold  and  delivered  at  his  request,  and 
promised  payment,  took  the  place  of  the  more  formal  count 
upon  mutual  promises,  or  upon  a  promise  to  pay  if  the  plaintiff 
would  sell  and  deliver,  which  was  in  use  at  an  earlier  period. 

The  advantages  of  this  method  of  pleading  caused  it  to  be 
employed  in  cases  where  it  might  at  first  sight  seem  to  be  in- 
applicable. In  declaring  on  a  promissory  note,  for  instance, 
we  do  not  count  upon  the  promise  which  was  actually  made, 
but  upon  another  which  really  has  no  existence.  The  decla- 
ration avers  that  the  defendant  executed  a  written  promise  to 
pay  the  plaintiff  a  sum  certain ;  that  by  force  thereof  and  of 
the  statute  in  such  case  made  and  provided  he  became  liable 
to  pay  so  much,  and  being  liable  promised  to  make  the  pay- 
ment. Here  the  concluding  averment  would  appear  to  an  un- 
learned eye  a  superfluous  repetition  of  what  has  been  already 
alleged.  If,  however,  we  now  suppose  the  statute  of  limitations 
to  be  pleaded  as  a  defence,  the  convenience  of  this  mode  of 
declaring  will  become  apparent.  Had  the  plaintiff  declared 
exclusively  on  the  instrument  or,  in  other  words,  on  the  ex- 
press written  promise  made  originally  by  the  defendant,  the 
new  promise  or  acknowledgment  which  it  is  now  necessary  to 
rely  on  could  not  have  been  replied  or  given  in  evidence,  with- 
out a  variance  or  departure  that  would  have  been  fatal  to  the 
right  of  action.  But  inasmuch  as  the  declaration  proceeds 
upon  an  implied  promise  which  is  not  tied  down  to  circum- 
stances of  time  or  place,  it  is  enough  if  the  defendant  was  lia- 
ble to  pay  the  note  from  any  cause  when  the  writ  issued. 
The  allegation  that  the  defendant  did  not  promise  within  six 
years  in  manner  and  form  as  the  plaintiff  has  averred,  may 
consequently  be  met  by  an  averment  that  he  did,  and  the  issue 
sustained  by  any  proof  that  will  show  an  implied  promise 
within  that  time.  And  as  an  unqualified  acknowledgment  of 
the  debt  satisfies  this  condition,  it  may  be  given  in  evidence 
without  a  variance  from  the  declaration.^ 

1  Haymaker  r.  Haymaker,  4  Ohio  St.  272;  Leaper  v,  Talton,  16  East, 
420;  Griffith  v.  Boxbrough,  2  M.  &  W.  734;  Stericker  v.  Barker,  9  id.  321. 
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The  nile  applies  even  when  the  promise  is  conditioned  to 
pay  when  able,  or  if  the  debtor  cannot  find  a  receipt ;  it  being 
well  settled  that  a  conditional  promise  which  has  become 
absolute  through  the  fulfilment  of  the  condition,  may  be  given 
in  evidence  under  a  declaration  alle^ng  an  unconditional 
implied  promise  to  discharge  the  liability  incurred  by  the 
defendant.^ 

To  maintain  an  issue  joined  on  a  plea  of  non  assumpsit  infra 
sex  annoB^  the  plaintiff  must  nevertheless  prove  an  acknowl- 
edgment conformable  to  the  promise  set  forth  in  the  declara- 
tion, to  wit:  either  an  unconditional  acknowledgment  from 
which  a  promise  to  pay  will  be  inferred,  or  a  conditional  ac- 
knowledgment which,  having  become  absolute  through  the  ful- 
filment of  the  condition,  may  be  given  in  evidence  without  a 
variance  from  the  declaration.^  In  Irving  v.  Veitch,^  it  was 
accordingly  held  tliat  a  conditional  promise  might  be  given  in 
evidence  under  an  issue  joined  on  a  plea  of  the  statute  to  a 
suit  on  a  promissory  note,  notwithstanding  the  objection  that 
it  was  inconsistent  with  the  demand  set  forth  in  the  declara- 
tion, and  that  there  could  be  no  recovery  under  such  circum- 
stances without  a  special  count.  The  same  point  was  decided 
in  Humphreys  v.  Jones.* 

A  more  difficult  question  is  presented  where  a  demand  is 
barred  by  the  statute  of  limitations  or  a  discharge  in  bank- 
ruptcy, and  a  new  promise  given  differing  from  that  which 
the  law  would  have  implied  before  the  bar  attached.  Such  a 
case  may  arise  where  the  defendant  promises  to  pay  the  debt 
in  goods,  or  to  satisfy  a  contract  for  the  delivery  of  goods  by 
the  payment  of  money.  It  has  been  held  under  these  circum- 
stances that  a  recovery  cannot  be  had  either  on  the  promise 
or  the  original  cause  of  action.  The  promise  does  not  operate 
to  revive  the  debt,  because  it  purports  to  create  a  new  and 
different  liability,  and  is  invalid  as  a  contract  for  want  of  a 
consideration.    If  the  plaintiff  declares  on  the  agreement  as 

1  Hill  V.  Kendall,  25  Yt.  528;  Guy  o.  Tams,  6  Gill,  82;  Stone  v.  Rogers, 
2  M.  &  W.  443;  Hart  t;.  Prendergast,  14  id.  741,  746. 

•  Hart  V.  Prendergast,  14  M.  &  W.  741. 

•  8  M.  &  W.  90.  *  14  M.  &  W.  1. 

17 


Digitized  by  VjOOQIC 


258 


THE  LAW  OF  CONTRACTS. 


originally  made,  he  will  fail  at  the  trial  from  the  variance  be- 
tween the  pleadings  and  the  proof,  and  a  declaration  on  the 
new  promise  will  be  bad  even  after  verdict,  imless  it  sets 
forth  some  new  and  adequate  consideration.^  In  Reeves  v. 
Hearne,^  the  plaintiff  relied  on  a  promise  to  make  and  deliver 
clothing  in  payment  of  a  debt  barred  by  the  statute  of  limita- 
tions. Parke,  B.,  said  the  case  was  substantially  the  same  as 
if  the  promise  had  been  made  before  the  bar  of  the  statute 
attached,  when  it  would  simply  have  been  an  accord  without 
satisfaction,  and  as  such,  invalid.  The  question  arose  in  Earle 
v.  Oliver,^  on  a  demurrer  to  a  declaration  averring  a  promise 
by  the  defendant  before  his  discharge  in  bankruptcy,  that  if 
the  plaintiff  should  be  compelled  to  pay  the  sum  of  £250,  for 
which  he  was  answerable  under  a  guaranty  which  he  had  exe- 
cuted for  defendant's  benefit,  the  defendant  would  repay  the 
amount  with  interest  if  he  had  the  means.  Parke,  B.,  said 
that  two  objections  had  been  urged  for  the  defence :  first,  that 
a  debt  or  liability  in  a  course  of  being  barred  by  a  certificate, 
cannot  be  a  consideration  for  a  promise  which  a  debt  or  lia- 
bility not  barred  by  a  certificate  would  not  support ;  and  that 
agreeably  to  the  course  of  the  modern  decisions,  beginning 
with  the  case  of  Hopkins  v.  Logan,*  and  ending  with  Boscorla 
V.  Thomas,^  a  debt  was  not  a  consideration  for  any  promise 
which  the  law  would  not  imply  from  it ;  and  that  a  promise 
to  pay  when  the  party  was  able  could  not  be  so  implied; 
second,  that  a  promise  to  pay  interest  could  not  be  supported 
by  such  a  consideration,  and  was  as  objectionable  as  if  the 
promise  had  been  to  do  any  collateral  thing.  The  court  was 
of  opinion  that  these  objections  ought  not  to  prevail.  Lord 
Mansfield  had,  no  doubt,  deviated  from  the  strict  rule  of  the 
common  law,  in  Hawkes  v,  Saunders,^  and  Atkins  v.  Hill ;  ^ 
but  the  point  actually  presented  in  those  instances  was  that 
where  the  consideration  is  beneficial  and  would  give  rise  to  an 
implied  promise,  if  the  defendant  were  not  protected  from  lia- 

1  Beeves  v.  Hearne,  1  M.  &  W.  823;  Earle  v,  Oliver,  2  Ex.  71;  Short 
V.  McCarthy,  3  B.  &  Aid.  626;  Titus  i;.  Ash,  4  Foster,  319. 

«  1  M.  &  W.  823.  •  2  Ex.  71.  *  6  M.  &  W.  241. 

*  3  Q.  B.  234.  •  Cowper,  290.  ^  Cowper,  284. 
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bility  by  some  provision  of  the  statute  or  common  law  meant 
for  his  advantage,  he  might  renounce  the  benefit  of  that  law, 
and  if  he  promised  to  pay  the  debt,  which  was  only  what  an 
honest  man  ought  to  do,  the  law  would  compel  performance. 
There  was  a  very  able  note  to  the  case  of  Wennall  v.  Adney,^ 
explaining  this  at  length.  The  instances  given  to  illustrate 
the  principle  were,  among  others,  the  case  of  a  debt  barred 
by  a  certificate  or  by  the  statute  of  limitations ;  and  the  rule 
laid  down  in  these  instances  had  been  so  constantly  followed, 
that  it  must  be  considered  as  the  established  law.  A  debt  so 
barred  was  unquestionably  a  sufficient  consideration  for  a 
promise  to  pay  it  whether  absolute  or  unqualified,  qualified  or 
conditional.  Promises  to  pay  such  a  debt  simply,  or  by  in- 
stalments, or  whenever  the  party  had  the  means,  were  all 
equally  supported  by  the  past  consideration,  and  when  the 
debt  had  become  payable  instanter^  might  be  given  in  evidence 
under  the  ordinary  declaration  in  indebitatus  assumpsit. 

So  where  the  debt  was  not  already  barred  by  the  statute,  a 
promise  to  pay  the  creditor  would  make  it  a  new  debt,  and  a 
promise  to  an  executor  to  pay  a  debt  due  to  the  testator  cre- 
ated a  new  debt  to  him.  But  it  did  not  follow  that,  though 
the  promise  revived  the  debt  in  such  cases,  such  a  debt  would 
be  a  sufficient  consideration  for  a  promise  to  do  a  collateral 
thing,  as  to  supply  goods  or  perform  work  and  labor,  and  the 
cases  were  decisive  that  such  a  promise  was  but  an  accord 
unexecuted,  and  that  no  action  would  lie  for  not  executing 
it.*  The  result  was,  that  as  a  conditional  promise  to  pay  the 
debt  supported  by  the  original  consideration  would  have  been 
valid,  so  a  conditional  promise  which  when  absolute  would 
only  be  a  renewal  of  the  original  liability,  and  to  the  same  ex- 
tent, might  be  equally  good  and  rest  on  the  same  basis.  The 
remaining  objection  related  to  the  promise  to  pay  interest, 
which,  in  the  opinion  of  the  court,  was  supported  by  the  same 
consideration  as  the  undertaking  for  the  payment  of  the  prin- 
cipal. The  promise  was  to  pay  the  debt  conditionally,  and  if 
the  debt  was  not  paid  that  the  defendant  would  pay  interest 
as  a  compensation  for  the  delay. 

I  8  Bob.  &  P.  247, 252.  <  Baeres  v.  Heftrne,  1  M.  &  W.  828. 
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I  may,  in  this  connection,  advert  to  one  of  the  common 
counts  which  is  constantly  employed  and  of  great  practical 
importance.  The  pleader  avers  ttiat  the  defendant  was  in- 
debted to  the  plaintiff  upon  an  account  stated  between  them, 
and  being  so  indebted  promised  to  pay.  It  is  said  in  Addison 
on  Contracts,^  that  the  promise  is  implied  in  respect  of  the 
statement  of  the  account ;  but  it  is  more  accurate  to  say  that 
it  is  implied  from  the  existence  of  the  debt,  which  again  is 
presumed  from  the  express  and  deliberate  acknowledgment 
made  by  the  accountant.  It  is  probable  that  tliis  method  of 
pleading  was  originally  applied  where  a  settlement  was  had  be- 
tween merchants,  and  a  balance  struck  which  might  be  the  re- 
sult of  long  and  complicated  dealings  on  either  side.  It  is  now, 
however,  well  settled  that  any  express  or  unqualified  admission 
that  a  sum  certain  is  due  to  the  plaintiff,  whether  oral  or  in 
writing,  is  an  account  stated  in  the  sense  in  which  the  term 
is  used  in  pleading.^  If,  for  instance,  the  defendant  gives  an 
I  0  U,  or  on  the  presentation  of  a  bill  admits  that  it  is  due,  a 
recovery  may  be  had  without  further  proof,  as  on  an  account 
stated.®  Such  evidence  is,  however,  merely  prima  facie^  resting 
on  the  natural  presumption  that  the  defendant  would  not  have 
made  an  admission  contrary  to  his  interest  unless  it  was  true, 
and  may,  as  in  the  analogous  case  of  a  promissory  note,  be  re- 
butted by  proof  that  no  consideration  moved  at  any  time  from 
the  plaintiff,  and  that  nothing  is  in  point  of  fact  due  to  him.* 

When  the  suit  is  on  implied  promise,  non  assumpsit  not  only 
puts  the  promise  at  issue  but  the  consideration  from  which  it 
is  deduced.  When,  for  instance,  the  declaration  avers  that 
the  defendant  was  indebted  to  the  plaintiff  for  goods  sold  and 
delivered,  and  being  so  indebted  promised  to  pay,  a  denial  of 
the  promise  is  in  effect  a  denial  that  the  goods  were  sold, 
because  if  such  a  sale  was  made  the  price  is  due  and  the  prom- 

1  p.  88. 

«  Buck  t).  Hurst,  L.  R.  1 C.  P.  297;  Purdon  v.  Purdon,  10  M.  &  W.  562; 
Porter  v.  Cooper,  1  C.  M.  &  R.  386,  894;  Perry  ».  Slade,  8  Q.  B.  115. 

•  Fesenmayer  v.  Adcock,  16  M.  &  W.  460 ;  Payne  v.  Jenkins,  4  C.  & 
P.  324. 

«  Lemere  o.  Elliott,  6  H.  &  N.  656. 
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ise  to  pay  it  follows  as  a  legal  inference.  This  remark  does 
not,  however,  apply  when  the  declaration  is  on  an  express 
promise  in  consideration  of  some  act  done  or  promise  made  on 
the  other  side,  and  the  effect  of  non  assumpsit  in  putting  all 
the  averments  of  such  a  count  at  issue,  can  only  be  ascribed 
to  a  practice  which  convenience  introduced  and  custom  has 
now  made  inveterate. 
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CHAPTER  Xni. 

MORAL    OBLIGATION.  . 

Moral  Obligatiozi  as  the  Consideration  for  an  express  Promise.  —  Distinction 
between  Legal  Consideration  barred  by  Statute,  etc.,  and  Moral  Obligation. — 
Bole  in  Fennsylyania. 

It  was  held  at  one  period  that  if  one  who  was  bound  in 
morals  clothed  the  obligation  with  an  express  promise,  the 
contract  was  valid  and  might  be  enforced  by  suit.^  The  doc- 
trine seems  to  have  originated  with  Lord  Mansfield,  who  in- 
clined to  the  rule  of  the  civil  law  that  a  promise  deliberately 
made  should  be  obligatory,  unless  it  is  unlawful  or  immoral. 
"  K,"  said  he,  in  Hawkes  v.  Saunders,  "  a  party  is  under  a 
moral  obligation  which  no  court  of  law  or  equity  can  enforce, 
the  honesty  and  rectitude  of  the  thing  are  the  consideration." 
This  dictum,  which  was  not  necessary  to  the  determination  of 
the  case  in  hand,  where  the  antecedent  obligation  might  have 
been  enforced  by  a  bill  in  equity,  passed  into  the  current  of 
decision  and  was  generally  accepted  as  law.^ 

It  was  declared  in  like  manner  in  Hemphill  v.  McClimans,^ 
that  an  existing  moral  duty  not  enforceable  by  law  is  a  sufficient 
consideration  for  an  express  promise ;  and  in  Cunningham  v. 
Garvin,  Bell,  J.,  said  that  a  benefit  derived  from  the  unso- 
licited services  of  another,  creates  a  moral  obligation  of 
sufficient  potency  to  sustain  an  express  promise  to  make 

1  Hawkes  v.  Saunders,  Cowp.  290;  Atkins  o.  Ban  well,  2  East,  505; 
Cooper  V.  Martin,  4  East,  76;  Wing  v.  Mill,  1  B.  &  Aid.  104 ;  Lee  v.  Mug- 
geridge,  5  Taunt.  36;  Doty  v.  Wilson,  14  Johns.  878;  Willing  v.  Peters, 
12  S.  &  R.  177. 

«  Trumbull  v,  Tilton,  1  Foster,  128;  Cunningham  v,  Garvin,  10  Barr, 
866,  868;  Greeves  r.  McAllister,  2  Binn.  591;  Montgomery  v.  Lampton,  8 
Met.  (Ky.)  519;  Stewart  v,  Eden,  2  Caines,  150;  Doty  v.  Wilson,  14 
Johns.  878;  Bently  r.  Morse,  id.  468;  Glass  v.  Beach,  5  Yt.  172. 

•  12  Harris,  867. 
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compensation.  So  in  Greeves  v.  McAlliBter,^  the  plaintiff  and 
defendant  were  bail  for  the  same  person,  although  in  different 
suits,  and  the  court  held  that  the  act  of  the  former  in  pursu- 
ing and  arresting  the  principal  debtor  who  had  made  his 
escape,  was  a  suflScient  consideration  for  a  promise  by  the  lat- 
ter to  bear  half  the  expense,  although  it  appeared  from  the 
evidence  that  the  plaintiff  had  acted  for  himself  in  making  the 
arrest  without  communicating  his  intention  to  the  defendant. 

This  doctrine  was  applied  under  a  great  variety  of  circum- 
stances on  both  sides  of  the  Atlantic. 

A  father  was  under  a  moral  obligation  to  maintain  his  child, 
and  ought  to  compensate  those  who  fulfilled  the  duty  in  his 
default.*  The  sheriff  incurred  a  liability  through  the  escape 
of  the  defendant  in  an  execution ;  it  was  the  duty  of  the  lat- 
ter to  indemnify  the  sheriff.*  A  debtor  who  received  a  re- 
lease in  full  in  consideration  of  a  partial  payment,  was  morally 
bound  to  pay  the  residue  when  able.*  A  married  woman  to 
whom  money  was  advanced  to  meet  a  pressing  need,  ought  to 
refund  it  after  the  death  of  her  husband,  if  she  had  the  means.^ 
And  if  the  parties  who  were  under  obligations  of  this  or  a 
like  kind  chose  to  ratify  them  by  an  express  promise,  it  would 
be  legally  binding,  and  might  be  made  the  foundation  of  a 
recovery  in  damages. 

The  question  arose  in  Lee  v.  Muggeridge,*  on  a  promise  by 
a  widow  to  repay  money  which  had  been  advanced  at  her  re- 
quest to  her  deceased  husband  during  his  life.  It  was  con- 
tended on  behaK  of  the  defendant  that  as  the  contract  was 
void  when  originally  made  it  could  not  be  a  consideration. 
Mansfield,  C.  J.,  however,  said  that  where  a  person  is  bound 
morally  and  conscientiously  to  pay  a  debt,  a  subsequent  prom- 
ise will  give  a  right  of  action.    There  could  be  no  stronger 

1  2  Binn.  591. 

«  Atkins  V.  Banwell,  2  East,  605;  CJooper  p.  Martin,  4  id.  76. 

•  Doty  V.  Wilson,  14  Johns.  378. 

*  Willing  V.  Peters,  12  S.  &  R.  177;  TrambnU  v.  Tilton,  1  Foster,  128. 

*  Lee  9.  Mnggeridge,  5  Taunt  36;  Yanoe  o.  Wells,  8  Ala.  399;  Hemp- 
lull  V.  McClimans,  12  Harris,  867. 

•  6  Taunt.  36. 
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moral  obligation  than  that  set  forth  on  the  record.  The  case 
was  not  legally  distinguishable  from  that  of  Barnes  v.  Hedley^ 
where  it  had  been  held  that  a  promise  to  repay  the  amount 
originally  advanced  under  a  contract  void  for  usury,  was  bind- 
ing on  the  debtor  and  might  be  enforced  by  suit.  The  rule 
for  a  new  trial  was  accordingly  discharged. 

The  merit  of  correcting  the  fallacy  belongs  to  the  writer 
of  the  learned  note  to  Wennall  v.  Adney.^  It  was  there  shown 
that  the  cases  where  a  past  consideration  had  been  upheld  on 
the  ground  of  moral  obligation,  really  hung  on  a  very  different 
principle.  They  were  all  cases  of  a  precedent  consideration, 
which  would  have  gived  rise  to  an  implied  promise  but  for 
the  intervention  of  some  positive  rule  of  law  which  might  be 
waived  by  the  party  for  whose  benefit  it  was  introduced.  An 
express  promise  might  revive  a  good  or  valuable  consideration, 
which  had  been  barred  by  a  statute  or  the  lapse  of  time,  but 
it  would  not  give  validity  to  a  moral  obligation  when  there 
was  no  consideration  from  which  an  obligation  could  legally 
arise.  This  view  was  adopted  in  Mills  v.  Wyman.*  It  ap- 
peared at  the  trial  that  the  defendant's  son  was  ill  and  in  dis- 
tress away  from  home,  and  had  been  relieved  by  the  plaintiff, 
who  procured  a  nurse  and  physician  and  supplied  his  wants 
until  he  died,  and  a  letter  from  the  defendant  promising  to 
repay  the  expense  which  had  been  incurred  was  declared  to 
be  a  nudum  pactum. 

It  was  held  in  like  manner  in  Hatchell  v.  Odom,^  that  if  a 
duty  is  sufficiently  clear  and  definite  to  be  a  subject  of  legal 
cognizance,  it  will  be  enforced  through  the  fiction  of  an  implied 
promise ;  if  it  is  not,  an  express  promise  will  not  bring  it  within 
the  reach  of  the  law.  This  was  the  only  practical  criterion ; 
because  there  are  a  multitude  of  moral  obligations  which  must 
be  left  to  the  interior  forum,  as  being  too  refined  and  delicate 
to  be  investigated  judicially,  or  made  the  ground  of  a  recovery 
in  damages.  Gaston,  J.,  said  that  the  declaration  contained 
two  counts.  The  verdict  was  a  general  one,  and  so  was  the 
judgment ;  if,  therefore,  either  count  was  bad  the  judgment 

J  2  Taunt.  184.  «  8  Bos.  &  P.  247,  249.  «  8  Hck.  207. 

*  2  Dev.  &  Bat.  302. 
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must  be  reversed.  The  first  count  alleged  that  the  defendant 
had  sold  the  plaintiff  a  certain  slave  as  sound  which  was  un- 
sound and  of  no  value ;  that  the  unsoundness  afterward  came 
to  the  plaintiffs  knowledge ;  and  that  thereupon  in  consideration 
of  the  premises  and  that  the  plaintiff  would  return  the  slave 
to  the  defendant,  the  latter  undertook  to  cure  the  slave  or  pay 
back  the  price ;  and  that  the  slave  was  accordingly  returned, 
but  that  he  was  not  cured  or  the  price  repaid.  The  point 
mainly  relied  on  for  the  plaintiff  was  that  the  defendant  was 
morally  bound  to  reimburse  the  plaintiff,  and  that  this  obli- 
gation constituted  a  sufficient  consideration  to  make  the  prom- 
ise binding  in  law.  It  was  not  contended  that  he  was  under 
a  legal  obligation  to  make  reimbursement,  because,  the  sale 
having  been  without  warranty  and  without  fraud,  the  vendee 
was  bound  to  bear  the  loss  arising  from  the  defects  of  a  thing 
which  he  had  made  his  own.  But  it  was  insisted  that  no  man 
could  keep  with  a  safe  conscience  the  price  of  an  article  sold 
as  valuable  and  afterward  found  to  be  worthless ;  and  that  al- 
though the  performance  of  the  duty  to  make  restitution  could 
not  be  compelled  while  the  obligation  rested  only  in  conscience, 
yet  the  law  would  gladly  seize  on  a  promise  to  perform  it  and 
uphold  It  as  binding.  It  was  always  gratifying  in  the  admin- 
istration of  the  law  to  enforce  the  precepts  of  natural  justice, 
but  the  law  could  not  successfully  compel  the  performance  of 
all  the  moral  duties  even  by  those  who  had  expressly  assumed 
to  fulfil  them. 

There  were  many  duties  to  our  fellow-men  which  an  enlight- 
ened conscience  recognized,  that  were  either  too  refined  to  be 
discerned,  too  indefinite  to  be  prescribed,  or  too  imperfect  to 
be  enforced  by  human  institutions,  or  which  were  regulated 
by  a  standard  of  morals  too  high  to  be  applied  as  an  ordinary 
instrument  for  measuring  legal  obligation.  Those  duties 
which  were  plain,  definite  and  positive,  and  which  could  be 
practically  enforced  in  the  business  of  life,  were  recognized  as 
legal  obligations,  and  an  undertaking  to  perform  them  was 
raised  through  the  fiction  of  an  implied  promise. 

There  was  however  a  class  of  cases  where,  although  the 
obligation  might  be  plain  and  perfect,  and  ordinarily  a  proper 
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subject  of  legal  cognizance,  yet  its  performance  could  not  be 
compelled  because  of  some  rule  of  public  policy,  and  where 
therefore  the  law  would  not  imply  a  promise.  If,  however,  in 
these  cases  a  promise  was  made  after  the  interdict  had  been 
removed,  and  when  holding  it  valid  would  not  conflict  with 
the  rule,  there  was  no  longer  a  reason  why  the  promise  should 
not  be  enforced.  There  was  a  clear  moral  obligation  to  re- 
turn money  which  has  been  borrowed,  and  the  law  in  general 
required  that  the  duty  should  be  performed.  From  principles 
of  public  policy,  however,  it  would  not  enforce  such  an  obliga- 
tion against  9k  feme  covert  or  an  infant,  because  it  denied  to  the 
one  the  legal  capacity  to  contract  and  allowed  it  to  the  other 
only  to  a  very  limited  extent.  But  if  after  ^^fem^  covert  be- 
came a  widow,  and  the  infant  attained  full  age,  they  distinctly 
and  unequivocally  promised  to  pay  what  they  would  have  been 
bound  to  pay  but  for  the  protecting  and  disabling  rule  of  law, 
the  promise  would  be  as  binding  as  it  would  have  been  had 
there  been  no  such  rule.  So  if  a  certificated  bankrupt  pirom- 
ised  to  pay  his  former  creditor,  or  a  debtor  assumed  to  pay  a 
debt  which  had  been  barred  by  the  statute  of  limitations,  the 
law  would  enforce  the  promise  because  the  original  obligation 
had  been  reassumed  at  a  time  when  no  legal  rule  stood  in  the 
way.  But  a  promise  however  express  must  be  regarded  as  a 
nude  pact  if  founded  solely  on  a  consideration  which  the  law 
held  insufficient  to  create  a  legal  obligation,  and  from  which 
no  implied  promise  could  be  inferred  as  it  regarded  any  one. 

If  the  supposed  moral  obligation  of  the  defendant  to  remu- 
nerate the  plaintiff  for  the  loss  arising  from  the  sale  was  dis- 
missed as  not  constituting  a  sufficient  consideration,  there  was 
no  other  consideration  that  could  support  the  promise.  No 
benefit  could  accrue  to  the  defendant  from  being  permitted  to 
incur  the  expense  and  trouble  of  endeavoring  to  cure  the  slave, 
nor  had  any  loss  been  occasioned  to  the  plaintiff.  It  was  not 
averred  that  the  slave  had  been  injured,  but  only  that  he  had 
not  been  cured.  Whatever,  therefore,  might  be  the  obligation 
of  the  promise  in  foro  conscienttcBj  in  law  it  was  without  con- 
sideration and  void. 

The  question  arose  not  long  afterwards  in  England  in  the 
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case  of  Eastwood  v.  Kenjon,^  where  a  declaration  alleging  the 
expenditure  of  money  by  a  guardian  improving  the  real  estate 
of  his  infant  ward ;  a  ratification  by  her  on  coming  of  age ;  her 
subsequent  marriage  to  the  defendant  whereby  he  was  bene- 
fited to  the  full  extent  of  the  amount  so  laid  out;  and  a 
promise  of  repayment  on  his  part,  —  was  held  bad  after  ver- 
dict as  not  disclosing  a  consideration.  The  doctrine  of  Lee  v. 
Moggeridge^  that  a  moral  obligation  will  support  a  promise, 
was  condemned  by  Lord  Denman  as  having  no  place  in  Eng- 
lish law ;  and  he  pointedly  observed  that  if  it  were  true  every 
promise  would  be  legally  binding,  because  every  promise  car- 
ries with  it  a  moral  obligation. 

It  is  generally  held  in  accordance  with  these  decisions  that 
to  render  a  subsequent  undertaking  valid,  some  act  must  have 
been  done  or  service  rendered  on  the  faith  of  an  express  or 
implied  request,  and  that  when  this  element  is  wanting  it  will 
not  be  enough  to  show  that  the  defendant  was  morally  bound 
to  remunerate  the  plaintiff  and  ratified  the  obligation  by  an 
express  promise.^  Hence  a  promise  by  a  child  to  maintain  an 
aged  parent,  or  by  a  parent  to  compensate  the  care  and  ser- 
vices that  have  been  bestowed  on  a  sick  or  helpless  child,  can- 
not be  enforced  on  the  ground  of  morals  where  there  is  no 
l^al  liability  aside  from  the  promise.*  So  if  a  vendor  who 
has  sold  without  warranty  is  morally  bound  to  indemnify  the 
purchaser  for  a  defect  which  frustrates  the  object  for  which 
he  bought,  the  duty  is  not  one  which  the  law  will  enforce, 
even  when  fortified  by  an  express  promise.^    And  although 

Ml  A.  &  E.  438.  a  5  Taunt.  86. 

•  Hamor  v,  Moore,  8  Ohio  St.  239 ;  Updike  v,  Titus,  2  Beas.  151 ;  Night- 
ingale V.  Barney,  4  Greene  (la.),  106;  Paul  v.  Stackhouse,  2  Wr.  302; 
Geer  r.  Archer,  2  Barb.  420,  424;  Dearborn  v.  Bowman,  3  Met.  155; 
Wiggins  V.  Keizer,  6  Ind.  252;  Eakin  v.  Fenton,  15  id.  59;  Ingraham  o. 
Gilhert,  20  Barb.  151;  Thome  o.  Deas,  4  Johns.  84;  Watkins  o.  Hal- 
stead,  2  Sandf.  811;  Cook  v.  Bradley,  7  Conn.  57;  Loomis  v.  Newhall,  15 
Pick.  1.59;  Dodge  o.  Adams,  19  id.  429;  Bates  v.  Watson,  1  Sneed,  376; 
Holt  V.  Bobinson,  21  Ala.  106. 

•  Mills  1'.  Wyman,  3  Pick.  207;  Cook  ».  Bradley,  7  Conn.  57. 

•  Boecorla  r.  Thomas,  3  Q.  B.  234;  Gear  o.  Archer,  2  Barb.  420;  Wil- 
liams V.  Hathaway,  19  Pick.  387. 
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the  breach  of  a  promise  to  repay  a  benefactor  who  stands  in 
need  may  be  justly  condemned  as  a  mark  of  ingratitude  and 
bad  faith,  it  cannot  be  made  the  foundation  of  a  recovery  in 
assumpsit.^ 

It  was  held  at  one  period  that  an  insolvent  debtor  who  has 
been  discharged  or  released  in  consideration  of  a  partial  pay- 
ment, is  under  a  moral  obligation  that  will  uphold  a  subse- 
quent promise  to  pay  the  residue.^  But  these  cases  are  now 
overruled  by  others  which  establish  that  when  a  debt  is  extin- 
guished by  a  release,  or  through  an  accord  and  satisfaction,  it 
ceases  to  exist  for  all  purposes  and  cannot  be  made  the  basis 
of  a  contract.*  The  rule  applies  even  when  the  satisfaction  is 
nominal  or  illusory,  by  the  arrest  of  the  debtor  under  a  capias 
ad  satisfaciendum  from  which  he  is  discharged,*  or  the  note  of 
a  third  person  which  is  not  paid.^  It  was  indeed  said  in  Trum- 
bull V.  Tilton,  that  whether  the  bar  arises  under  a  certificate 
in  bankruptcy  or  a  release,  it  is  equally  within  the  control  of 
the  debtor  and  may  be  waived  by  him,  but  there  is  an  obvious 
distinction  between  the  extinguishment  of  a  debt  voluntarily 
and  by  the  act  of  the  law.* 

The  result  will  be  the  same  whether  the  consideration  relied 
on  to  sustain  the  promise  is  an  obligation  to  indemnify  the 
plaintiff  for  a  wrong,  or  to  make  compensation  for  a  benefit 
conferred  or  service  rendered.  In  Beaumont  v.  Reeve,^  the 
declaration  averred  that  the  defendant  had  seduced  the  plain- 
tiff and  induced  her  to  cohabit  with  him,  whereby  she  was 
injured  in  her  character  and  deprived  of  the  means  of  gaining 
an  honest  livelihood ;  that  they  agreed  to  discontinue  the  im- 
moral connection  and  live  asunder ;  and  that  the  defendant  as 

1  Hamor  v.  Moore,  8  Ohio  St.  239. 

«  Willing  V.  Peters,  12  S.  &  R.  177;  Trumbull  v.  Tilton,  1  Foster,  128. 

*  Snevily  v.  Reed,  9  Watts,  896;  Valentine  v.  Foster,  1  Met.  620; 
Stafford  v.  Bacon,  1  Hill,  532;  Shepard  v,  Rhodes,  7  R.  I.  470;  Warren 
V.  Whitney,  24  Me.  561 ;  Montgomery  v.  Lampton,  3  Met.  (Ky.)  519 ; 
Wright  V.  Clark,  34  Miss.  116. 

*  Wright  V.  Clark,  34  Miss.  116.  »  Snevily  v.  Reed,  9  Watts,  896. 

*  Shepard  v.  Rhodes,  7  R.  L  470;  Montgomery  t;.  Lampton,  8  Met. 
(Ky.)  519. 

'  8  Q.  B.  483. 
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a  compensation  for  the  injury  and  in  consideration  of  the 
premises  undertook  to  pay  the  plaintiff  a  certain  sum  annu- 
ally towards  her  maintenance,  which  he  had  not  done.  The 
circumstances  might  be  thought  to  appeal  strongly  to  the  dis- 
cretion of  the  court,  but  it  was  held  that  they  did  not  consti- 
tute an  exception  to  the  general  rule. 

The  argument  may  be  summed  up  in  the  language  of  Lord 
Denman  in  Beaumont  v.  Reeve :  ^  ^'  The  moral  consideration 
which  alone  appears  cannot  support  assumpsit.  That  princi- 
ple has  been  lately  acted  upon  by  this  court  in  Eastwood  v. 
Kenyon,^  where  we  adopted  the  doctrine  laid  down  in  the  note 
to  Wennall  v.  Adney.'  The  result  is  that  an  express  promise 
cannot  be  supported  by  a  consideration  from  which  the  law 
could  not  imply  a  promise,  except  where  the  express  promise 
does  away  with  a  legal  suspension  or  bar  of  a  right  of  action 
which,  but  for  such  suspension  or  bar,  would  be  valid.  This 
result  we  arrived  at  after  much  deliberation,  and  we  now  adhere 
to  it." 

If  there  were  no  other  reason  for  acquiescing  in  this  con« 
elusion  it  would  be  enough  that  there  are  no  certain  means  of 
ascertaining  which  among  the  multitude  of  moral  obligations 
will  uphold  an  express  promise.  Men  owe  much  to  their  kins- 
men, their  friends,  and  their  neighbors  that  cannot  be  with- 
held without  a  violation  of  the  moral  law ;  and  it  would  be 
equaUy  difficult  to  maintain  that  this  is  a  sufficient  considera- 
tion for  an  assumpsit  in  every  such  instance,  and  to  distin- 
guish the  cases  where  an  action  will  lie  from  those  which 
should  be  left  to  the  decision  of  the  individual  conscience.* 

The  doctrine  that  a  moral  obligation  may  uphold  a  promise 
was  assigned  in  Pennsylvania  as  the  ratio  decidendi  as  far 
down  as  Hemphill  v.  McClimans,^  and,  judging  from  the  lan- 
guage in  the  somewhat  recent  case  of  Landis  v.  Royer,^  has 
not  been  definitively  abandoned.  It  was  nevertheless  gravely 
questioned  in  Paul  v.  Stackhouse,^  and  declared  to  be  inappli- 

1  8  Q.  B.  483.  s  11  A.  &  E.  488.  •  8  Bos.  &  P.  247. 

«  FarnlLam  v.  O'Brien,  22  Me.  475;  Hatchell  o.  Odom,  2  Dev.  &  Bat. 
802,806. 

*  12  Harris,  867.  •  9  P.  F.  S.  96.  »  2  Wr.  802. 
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cable  where,  as  in  the  case  of  a  surety,  the  consideration  does 
not  move  to  or  benefit  the  promisor.  Woodward,  C.  J.,  said, 
in  delivering  judgment:  "The  contract  of  suretyship  rests 
necessarily  upon  a  consideration  that  is  valuable.  The  con- 
sideration may  be  in  the  form  of  an  inconvenience  to  the 
party  promised  or  of  an  advantage  to  be  gained  by  either  the 
principal  debtor  or  the  surety,  and  it  may  be  ever  so  slight ; 
but  in  the  one  form  or  the  other,  a  consideration  which  the 
law  denominates  valuable  must  be  proved,  or  a  surety  cannot 
be  made  legally  liable.  What  is  called  a  moral  obligation  is 
insuflBcient  to  support  the  promise  of  a  surety.  It  is  often 
said  in  the  books,  as  was  laid  down  by  Gibbs,  J.,  in  Lee  v. 
Muggeridge,^  that,  wherever  there  is  moral  obligation  to  pay  a 
debt  or  perform  a  duty,  a  promise  to  perform  that  duty  or  pay 
that  debt  will  be  supported  by  the  previous  moral  obligation ; 
but  it  is  believed  that  in  all  cases  which  may  be  cited  in  sup- 
port of  the  rule  there  was  an  original  consideration  beneficial 
to  the  party  promising,  and  which  might  have  been  enforced 
on  an  implied  promise,  had  it  not  been  for  some  statute  pro- 
vision or  some  positive  rule  of  law  which,  with  a  view  to  the 
general  good,  exempted  the  party  from  legal  liability  in  the 
particular  instance."  ^  In  the  case  before  the  court  the  money 
was  loaned  to  Sprogle  at  the  instance  and  request  of  Paul, 
which  was  a  sufficient  consideration  for  his  subsequent  prom- 
ise. Such  was  the  true  ground  for  the  judgment  in  Hemphill 
V.  McClimans,^  where  the  defendant  was  held  answerable  on  a 
promise  made  after  the  death  of  her  husband  for  work  done 
at  her  request  during  his  life  for  their  son.  A  majority  of 
the  court,  however,  insisted  on  resting  her  legal  liability  on 
her  moral  obligation,  and  thus  made  the  case  a  mischievous 
precedent.  There  was  no  doubt  a  moral  obligation  to  pay 
for  labor  which  she  had  induced  others  to  expend  for  the 
benefit  of  her  son,  but  like  most  other  moral  obligations  it 

1  5  Taunt.  36. 

>  See  the  cases  cited  in  notes  to  Edwards  o.  Davis,  16  Johns.  281,  284. 
See  also  Mills  v.  Wyman,  3  Pick.  207,  Smith  v.  Ware,  13  Johns.  257, 
and  C.  J.  Gibson's  observations  in  Kennedy  o.  Ware,  1  Barr,  445. 

•  12  Harris,  367. 
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was  enforceable  in  foro  conacientue  rather  than  in  a  court 
of  law. 

The  theory  that  a  man  may  be  legally  bound  by  a  promise 
to  fulfil  a  moral  obligation  was  reiterated  in  Landis  v.  Royer,* 
and  a  man  who  supplies  a  contractor  with  the  materials  for  a 
house  which  he  has  agreed  to  build,  with  a  lien  on  the  prem- 
ises conferred  by  statute  for  the  price,  was  said  to  have  a 
claim  in  morals  on  the  owner  of  the  land,  which  will  support 
a  subsequent  promise  on  his  part  to  pay  the  amount  due. 

It  is,  neyertheless,  generally  conceded  that  the  promise  must 
be  founded  on  a  moral  obligation  which  is  so  clear  and  une- 
quivocal as  to  leave  no  room  for  doubt,  and  which  the  law 
would  enforce  if  the  circumstances  did  not  constitute  an  excep- 
tion to  the  general  rule.  However  honorable  the  sentiment 
which  prompts  a  woman  to  assume  the  burden  of  her  deceased 
husband's  debts,  or  a  father  to  discharge  the  liabilities  con- 
tracted by  his  son,  there  is  nothing  in  either  case  that  will  up- 
hold a  promise,  and  it  is  immaterial  that  the  demand  is  for 
necessaries  furnished  at  the  request  of  the  wife  and  for  family 
use,  because  the  law  will  presume  that  she  was  acting  for  her 
husband,  and  that  the  debt  was  his,  unless  it  be  shown  that  the 
services  were  rendered,  or  the  goods  supplied  specifically  on 
the  credit  of  her  separate  estate.^ 

Applying  this  test  to  the  relations  growing  out  of  a  con- 
tract for  the  erection  of  a  house,  it  will  appear  that  the  owner 
fulfils  his  entire  duty  by  paying  the  contractor,  and  is  under 
no  moral  or  legal  obligation  to  the  person  whom  the  builder 
employs,  that  can  sustain  a  promise,  save  where,  as  seems  to 
have  been  the  case  in  Boyer  v.  Landis,  the  builder  has  not 
been  paid,  and  the  owner  is  equitably  bound  to  appropriate 
the  amount  due  him  to  the  material-men  and  the  mechanics 
who  suffer  through  his  default. 

»  9  P.  P.  S.  95. 

*  Ehle  V.  Judson,  25  Wend.  97;  Gonlding  v.  Davidson,  26  N.  Y.  004, 
610,  615;  Littlefield  v.  Shed,  2  B.  &  Ad.  811;  Meyer  v.  Haworth,  8  A. 
&£.  467;  LaTooehet;.  La  Touohe,  8  H.  &  C.  576. 
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CHAPTER  XIV. 

RATIFICATION   AND  WAIVER. 

Ratification  by  subseqaeDt  Promise.— May  be  implied  by  Silence.  — What  Acts 
may  be  Ratified.  —  Ratification  of  an  Agent's  Tort.  —  Ratification  of  nnau- 
thorized  Payment  —  Ratification  of  Forgery.  —  Wairer  of  Defence  by  snb- 
sequent  Promise.  —  Waiver  of  Statute  of  Limitations. — Waiver  of  Discharge 
in  Bankruptcy.  —  Waiver  of  Coverture  as  a  Defence.  —  Waiver  where  Con- 
tract la  Illegal  or  Fraudulent. 

We  have  seen  that  a  promise  will  not  impose  an  obligation 
where  none  exists,  or  render  that  a  debt  which  was  not  such 
originally.  There  are,  nevertheless,  two  grounds  on  which  a 
contract  which  failed  in  the  first  instance,  or  became  invalid 
subsequently,  may  be  confirmed  by  a  promise.  One  of  these 
is  waiver,  the  other  ratification.  Ratification  is  an  adoption 
of  a  contract  made  on  our  behalf  by  some  one  whom  we  did 
not  authorize,  which  relates  back  to  the  execution  of  the  con- 
tract and  renders  it  obligatory  from  the  outset.  Waiver  is  a 
renunciation  of  some  rule  which  invalidates  the  contract,  but 
which,  having  been  introduced  for  the  benefit  of  the  con- 
tracting party,  may  be  dispensed  with  at  his  pleasure.  It 
is  a  familiar  maxim  that  a  ratification  relates  back  and  is 
equivalent  to  a  command. 

An  act  done  or  contract  made  officiously  by  a  self-consti- 
tuted agent  is  consequently  as  valid  when  ratified  by  the  prin- 
cipal as  if  he  had  authorized  it  in  the  first  instance.^ 

So  the  right  of  an  agent  to  indemnity  is  the  same  whether 
he  was  employed  beforehand  or  his  acts  adopted  afterwards.* 

The  chief  requisite  to  a  ratification  is  that  the  party  for 
whom  the  act  is  done  or  contract  made,  shall  deliberately 

1  Tooker  v.  Sloan,  30  N.  J.  £q.  894;  Waterson  v.  Rodgers,  21  Kan.  529. 
«  Doty  V,  Wilaon,  14  Johns.  37S;  Ingraham  ».  Gilbert,  20  Barb.  161; 
Kenan  v.  HoUoway,  16  Ala.  588. 
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adopt  it  as  one  for  which  he  is  willing  to  be  answerable, 
with  a  knowledge  of  the  circumstances ;  and  any  unequivo- 
cal manifestation  of  such  a  purpose  will  be  as  effectual  as  an 
express  promise  or  formal  declaration. 

One  who  recognizes  an  unauthorized  subscription  for  stock 
as  valid  by  an  express  declaration  to  that  effect,  or  by  an 
equally  expressive  silence,  is  as  much  bound  as  if  he  had 
assented  at  the  time.^  In  like  manner  an  insurance  effected 
without  authority  may,  when  ratified,  render  the  insured  liable 
for  the  premium  and  the  insurers  for  the  loss,^  although  the 
ratification  does  not  take  place  imtil  after  the  goods  or  vessel 
liave  perished,^  and  the  institution  of  the  suit  is  the  only  evi- 
dence of  the  intention  of  the  plaintiff  to  enforce  the  contract 
made  on  his  behalf.^  So  a  promise  to  reimburse  another  for 
money  paid  to  discharge  a  debt  due  by  the  promisor  is  legally 
equivalent  to  a  prior  ^quest.^ 

In  Doty  V.  Wilson  the  court  held  that  where  the  sheriff  had 
been  compelled  to  pay  a  debt  in  consequence  of  the  escape  of 
the  debtor  from  custody  under  an  execution,  the  act  was  done 
on  behalf  of  the  latter,  and  he  was  bound  by  a  subsequent 
promise  of  repayme;it  "  When  a  man,"  said  Thompson,  C.  J., 
'*  pays  money  for  me  without  my  request,  and  I  afterwards  agree 
to  his  act,  this  is  equivalent  to  a  previous  request."  The  bene- 
fit to  the  defendant  coupled  with  his  express  promise  amounts 
to  a  previous  request,  and  renders  the  payment  one  made  on 
his  behalf,  and  for  which  he  is  willing  to  be  answerable. 

In  Smith  v.  Plummer,^  a  contract  made  for  the  benefit  of  the 
defendants  was  held  in  like  manner  to  have  been  ratified  by 
their  giving  it  in  evidence  as  a  defence  to  a  suit  brought  con- 
trary to  its  terms. 

In  Hassinger  v.  Solms,^  an  agent  who  had  taken  up  a  note 
mdorsed  by  his  principal  contrary  to  the  express  orders  of  the 

1  Fhila.  W.  &  B.  R.  R.  Co.'  v.  CoweU,  4  Casey,  829. 

•  Luoena  v,  Craufurd,  1  Taant  825;  Stirling  o.  Yanghan,  11  East, 
619;  Flemming  v.  Ins.  Co.,  4  Whart.  69. 

•  Hagedom  v.  Oliverson,  2  M.  &  S.  486. 

«  Flemming  v.  Ins.  Co.,  4  Whart.  69;  2  Am.  Leading  Cases,  844. 

•  Doty  V.  Wilson,  14  Johns.  878.  •  5  Whart.  89. 
T  5  &  &  R.  4,  8. 

18 
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latter,  by  giving  a  new  note  in  his  own  name  was  held  entitled 
to  enforce  a  subsequent  promise  of  indemnity,  which  was  said 
to  operate  as  a  ratification  of  the  act  of  the  agent.  And  while 
the  unauthorized  payment  of  a  debt  will  not  place  the  debtor 
under  an  obligation  to  the  person  by  whom  the  payment  was 
made,  he  cannot  set  it  up  as  a  defence  to  a  suit  brought  by  the 
creditor  without  incurring  a  liability  for  money  laid  out  and 
expended  for  his  use.^ 

The  ratification  need  not  be  express,  but  may  be  implied 
from  facts  or  circumstances,  or  even  from  the  failure  of  the 
person  for  whose  benefit  the  act  was  done  to  dissent,  when  duly 
notified.^  Silence,  it  is  said,  may  give  consent,  and  a  man  who 
does  not  speak  when  the  occasion  requires  it  will  not  be  allowed 
to  object  subsequently.^  This  is  universally  conceded  when 
the  defect  consists  in  an  excess  and  not  in  an  entire  want  of 
power,*  and  may  be  equally  true  when  a  stranger  intervenes 
from  motives  of  friendship  or  benevolence.  The  question  arose 
in  Phila.  W.  &  B.  R.  R.  Co.  v.  Cowell,  under  the  following  cir- 
cumstances :  The  plaintiff,  who  resided  in  England,  brought 
suit  in  Philadelphia  against  the  railroad  company  for  the 
dividends  accruing  on  his  stock,  and  the  defence  was  that 
they  had  been  applied  in  payment  of  other  stock  which  had 
been  subscribed  for  by  Mr.  Charles  H.  Fisher  in  the  plain- 
tiff's name.  It  appeared  that  Mr.  Fisher  was  not  the  plaintiff's 
agent,  and  had  no  business  connection  with  him,  but  made 
the  subscription  in  the  belief  that  it  would  be  equally  beneficial 
to  him  and  to  the  railroad  company.  Mr.  Fisher  wrote  imme- 
diately to  inform  the  plaintiff  of  what  had  been  done,  but 
received  no  reply,  and  the  plaintiff  finally  after  the  lapse  of 
seven  years  claimed  the  dividends  on  the  stock  which  he  origi- 
nally held.  It  was  contended  on  his  behalf  that  inasmuch  as 
Mr.  Fisher's  intervention  was  gratuitous,  he  might  stand  alQof 

1  Accarias  ii.  No.  690,  p.  692;  Carter  t;.  Black,  4  Dev.  &  Bat.  425; 
Jones  t7.  Broadhurst,  9  C.  B.  173;  Belshaw  t?.  Bush,  11  id.  191;  James  o. 
Isaacs,  12  C.  B.  791 ;  2  Leading  Cases  in  Equity,  3  Am.  ed.  231. 

>  Breed  v.  The  Bank,  4  Col.  481 ;  Brigham  v.  Peters,  1  Gray,  139,  141. 

•  Phila.  W.  &  B.  R.  R.  Co.  v.  Cowell,  4  Casey,  329. 

^  Kentucky  Bank  v.  Combs,  7  Barr,  543 ;  Brigham  v.  Peters,  1  Gray, 
139. 
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and  allow  the  act  to  pass  in  silence.  The  court,  however,  was 
of  opinion  that  although  this  might  vary  the  aspect  of  the  case, 
and  weaken  the  inference  to  be  drawn  from  the  plaintiff's 
silence,  it  was  still  evidence  from  which  the  jury  might  infer 
that  he  had  ratified  the  subscription.  "  The  prior  relations  of 
the  parties,"  said  Woodward,  J.,  in  delivering  judgment, "  may 
lend  an  importance  to  the  fact  of  silence,  but  it  is  a  mistake  to 
make  the  competency  of  the  fact  depend  on  those  relations.  I 
am  aware  that  Livermore  *  cites  with  approbation  the  opinion 
of  civil-law  writers  that  when  a  volunteer  has  officiously  inter- 
fered in  the  affairs  of  another  person,  and  made  a  contract  for 
him  without  any  color  of  authority,  such  other  person  is  not 
bound  to  answer  a  letter  from  the  intermeddler  informing  him  of 
the  contract  made  in  his  name,  nor  is  his  silence  to  be  construed 
into  ratification.  But  it  is  to  be  remembered  that  such  writers 
are  not  laying  down  a  rule  of  evidence  to  govern  trial  by  jury, 
but  are  declaring  rather  the  effect  upon  the  judicial  mind  of 
the  party's  silence.  It  is  one  thing  to  say  that  the  law  will 
not  imply  a  ratification  from  silence,  and  a  very  different  thing 
to  say  that  silence  is  not  a  circumstance  from  which  with 
others  a  jury  might  imply  it." 

A  body  corporate  may  equally  with  an  individual  be  bound 
by  acquiescence  in  the  acts  of  an  unauthorized  agent ;  and  iti 
has  been  held  in  Pennsylvania  that  such  a  ratification  may  be 
presumed  from  the  failure  of  the  directors  of  a  bank  to  object 
to  a  contract  made  by  one  of  their  members,  and  on  which 
the  plaintiff  has  acted,  although  while  the  directors  were  per- 
sonally cognizant  of  what  occurred,  they  had  no  notice  of  it 
while  sitting  as  a  board.^ 

In  the  case  last  cited  Williams,  J.,  observed :  "  The  law  is 
well  settled  that  a  principal  who  neglects  promptly  to  disavow 
an  act  of  his  agent  by  which  the  latter  has  transcended  his 
authority,  makes  the  act  his  own,*  and  the  maxim  which 
makes  ratification  equivalent  to  a  precedent  authority  is  as 

*  1  Livermore  on  Agency,  50. 

*  Bank  of  Pennsylyania  o.  Reed,  1  W.  &  8.  101;  Kelsey  v.  The  Bank, 
19  P.  F.  S.  426. 

s  Bredin  v.  Dabany,  14  S.  &  B.  27,  80. 
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much  predicable  of  ratification  by  a  corporation  as  it  is  of 
ratification  by  any  other  principal ;  and  it  is  equally  to  be  pre- 
sumed from  the  absence  of  dissent.^  It  was  accordingly  held 
in  The  Bank  of  Pennsylvania  v.  Reed,^  that  though  the  au- 
thority of  a  cashier  does  not  extend  so  far  as  to  justify  him  in 
altering  the  nature  of  the  debts  due  the  bank,  or  in  changing 
the  relation  of  the  bank  from  that  of  a  creditor  to  that  of  an 
agent  of  its  debtor,  yet  a  subsequent  acquiescence  of  the  bank 
in  such  an  exercise  of  power  would  be  conclusive  upon  it.  In 
delivering  flie  opinion  of  the  court  Rogers,  J.,  said :  '  It  is 
a  very  clear  and  salutary  rule  in  relation  to  agencies,  that 
when  the  principal  with  a  knowledge  of  all  the  facts  adopts 
or  acquiesces  in  the  acts  done  under  an  assumed  agency,  he 
cannot  be  heard  afterwards  to  impeach  them  under  the  pre- 
tence that  they  were  done  without  authority,  or  even  con- 
trary to  instructions :  omnis  ratihabitio  mandato  cequiparatur. 
When  the  principal  has  been  informed  of  what  has  been  done, 
he  must  dissent  and  give  notice  of  it  in  a  reascmable  time ;  and 
if  he  does  not,  his  assent  and  ratification  will  be  presumed.' 
If,  then,  the  directors  of  the  bank  were  informed  that  the 
cashier  had  offered  the  reward,  it  was  their  duty  promptly  to 
disavow  the  act  if  they  did  not  intend  that  the  bank  should  be 
bound  by  it.  If  they  had  notice  of  the  offer,  and  did  not  dis- 
sent from  it,  their  assent  and  ratification  must  be  presumed. 
Nor  was  it  necessary,  in  order  to  bind  the  bank  by  their  acqui- 
escence, that  notice  should  have  been  given  to  the  directors 
when  sitting  in  their  official  capacity  as  a  board.  If  they 
were  personally  cognisant  of  the  offer  made  by  the  cashier,  it 
was  their  duty  to  call  a  meeting  of  the  board,  and  disavow  the 
act,  if  they  were  unwilling  that  the  bank  should  be  bound  by 
it.  It  would  be  unjust  to  permit  the  plaintiff  to  spend  his 
time  and  money  for  the  detection  of  the  thief  on  the  faith  of 
the  promised  reward,  and  then  to  repudiate  the  offer  as  unau- 
thorized when  he  had  succeeded  in  apprehending  the  thief 
and  restoring  to  the  bank  the  stolen  securities  found  on  his 
person." 

To  make  a  ratification  effectual  it  must  be  of  some  act  done 
1  Gordon  i;.  Preston,  1  Watts,  885.  «  1  W.  &  S.  101. 
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or  engt^ment  made  for  or  on  behalf  of  the  person  whom  it 
is  alleged  to  bind.^  A  plaintiff  in  an  execution  will  not  there- 
fore render  himself  answerable  for  a  levy  on  the  goods  of  a 
third  person  by  accepting  the  proceeds  with  a  knowledge  of  the 
mistake,  because  the  sheriff  does  not  act  on  his  behalf,  but  as 
a  public  agent.' 

It  follows  that  an  act  done  by  another  in  his  own  behalf 
does  not  admit  of  ratification,  unless  it  was  ordered  or  re- 
quested by  some  one  professing  to  represent  the  person  whom 
it  is  sought  to  bind.  A  ratification  will  not  supply  the  want 
of  a  request  unless  the  plaintiff  claims  as  an  agent,  and  not  as 
a  contractor.  Hence  a  carpenter  who  makes  repairs  under  a 
contract  with  the  tenant,  cannot  rely  on  a  subsequent  promise 
by  the  landlord,  as  a  ground  for  charging  him ;  and  so  of  the 
unauthorized  erection  of  a  building  on  another's  land.  For 
like  reasons  a  payment  by  a  third  person  under  a  mistaken 
impression  that  the  debt  is  his,  cannot  be  ratified  or  set  up  as 
a  defence  by  the  debtor .^ 

In  Cummings  v.  Klapp,  the  court  said :  ^'  The  rule  that  a 
ratification  is  equivalent  to  a  command  is  exclusively  applica- 
ble to  acts  done  in  the  principal's  name,  otherwise  an  act  con- 
fessedly tortious  might  be  ratified  by  obtaining  the  sanction 
of  him  who  has  the  right."  This  view  does  not  conflict  with 
what  would  seem  to  be  the  prevailing  opinion,  that  one  who 
distrains  avowedly  as  the  agent  or  bailiff  of  another  may  jus- 
tify under  a  subsequent  command  or  ratification,  although  he 
had  no  such  authority  when  the  distress  was  made.^ 

^  See  Watson  9.  Swann,  11  C.  B.  n.  s.  756;  Boron  o.  Denman,  2  Ex. 
167;  Wilson  v.  Tummon,  6  Scott,  894,  6  M.  &  G.  236;  De  Bolle  v.  The 
Ids.  Co.,  4  Whart.  68;  Whitehead  v.  Peck,  1  Kelly,  140;  James  v.  Isaacs, 
12  C.  B.  791;  Pittsburg  &  S.  R.  R.  Co.  v.  Gazzam,  8  Casey,  340;  Ehle  v. 
Jadson,  25  Wend.  97;  Cummiugs  0.  Klapp,  5  W.  &  S.  511;  1  Sm. 
L.  C.  8  Am.  ed.  683. 

*  Wilson  V.  Tummon,  6  M.  &  G.  236. 

*  Merryman  v.  The  State,  5  Har.  &  Johns.  428;  Lucas  v.  Wilkinson, 
1  H.  &  N.  420;  Kemp  t;.  Ball,  10  Ex.  307;  Accarias,  ii.  No.  690,  p. 
602. 

^  Lamb  v.  Mills,  4  Mod.  377;  TreviUian  p.  Pine,  11  Mod.  112;  Boron  v. 
Denman,  2  Ex.  167,  18a 
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The  question  was  considered  in  an  anonymous  case  in 
Godbolt's  Reports,  109,  which  reads  as  follows :  "  In  trespass 
the  defendant  did  justify  as  bailiff  unto  another.  The  plaintiff 
replied  that  he  took  the  cattle  of  his  own  wrong  without  that 
he  was  bailiff.  Anderson,  J. :  '  If  one  have  cause  to  distrain 
my  goods,  and  a  stranger  of  his  own  wrong  without  any  war- 
rant or  authority  given  him  by  the  other,  take  my  goods  not 
as  bailiff  or  servant  to  the  other,  and  I  bring  an  action  of 
trespass  against  him,  can  he  excuse  himself  by  saying  that  he 
did  it  as  my  bailiff  or  servant  ?  Can  he  so  father  his  misde- 
meanors upon  another  ?  He  cannot ;  for  once  he  was  a  tres- 
passer and  his  intent  was  manifest.  But  if  one  distrain  as 
bailiff,  although  in  truth  he  is  not  bailiff,  if  after  he  in  whose 
right  he  doth  it  doth  assent,  he  shall  not  be  punished  as  a 
trespasser ;  for  that  assent  shall  have  a  relation  unto  the  time 
of  the  distress  taken,  and  so  is  the  book  of  7  Henry  IV.' '' 

It  might  be  inferred  from  the  language  used  in  this  instance, 
that  an  act  is  not  susceptible  of  ratification  unless  it  is  done 
professedly  for  and  on  behalf  of  the  person  by  whom  it  is 
adopted  or  confirmed.  Such  a  rule  must,  however,  be  taken 
with  some  qualifications.^  The  distinction  seems  to  be  be- 
tween acts  done  adversely  and  contracts. 

A  ratification  cannot  operate  retroactively  to  defeat  or  vary 
an  existing  right  or  remedy,  nor  will  it  be  allowed  to  make  an 
act  which  was  tortious  when  done,  lawful.^  Hence,  a  wrong- 
ful act  will  not  cease  to  be  such  on  being  adopted  by  a  third 
person,  although  he  is  one  by  whom  it  might  rightfully  have 
been  performed,  unless  the  doer  was  not  only  acting  in  his  be- 
half but  so  declared  at  the  time.  There  is  no  such  reason  why 
a  contract  should  not  be  ratified  by  an  undisclosed  principal, 
because  the  effect  is  to  bind  him  without  discharging  the 
agent.  There  can  be  no  doubt  under  the  authorities  that  if 
one  buys  or  sells  for  me  I  may  enforce  the  contract,  although 
made  by  him  in  his  own  name,  and  without  disclosing  that  he  is 
an  agent ;  and  the  principle  is  the  same  whether  I  authorize 

1  See  Watson  v.  Swano,  11  C.  B.  n.  s.  756. 

>  Baron  v.  Denman,  2  Ex.  167;  Bird  v.  Brown,  4  id.  786;  1  Sm.  L.  C 
7  Am.  ed.  292. 
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him  in  the  first  instance  or  ratify  what  he  does  subsequently.^ 
The  material  question  is  not.  Was  the  agent  known  to  be  such  ? 
but,  Did  he  intend  that  the  principal  should  be  bound  by  and 
entitled  to  the  benefit  of  the  contract  ?^ 

The  line  was  clearly  drawn  as  follows  in  Bird  v.  Brown:* — 

The  doctrine,  amnis  ratihabitio  retrotrahitur  et  mandato 
(Bguiparaturj  is  one  intelligible  in  principle,  and  easy  in  its 
application  when  applied  to  cases  of  contract.  If  A.  B.,  unau- 
thorized by  me,  makes  a  contract  on  my  behalf  with  J.  S., 
which  I  afterward  recognize  and  adopt,  there  is  no  difficulty 
in  dealing  with  it  as  having  been  originally  made  by  my  au- 
thority. J.  S.  entered  into  the  contract  on  the  understanding 
that  he  was  dealing  with  me,  and  when  I  afterwards  agreed  to 
admit  that  such  was  the  case,  J.  S.  is  precisely  in  the  condi- 
tion in  which  he  meant  to  be ;  or,  if  he  did  not  believe  A.  B. 
to  be  acting  for  me,  his  condition  is  not  altered  by  my  adop- 
tion of  the  agency,  for  he  inay  sue  A.  B.  as  principal,  at  his 
option,  and  has  the  same  equities  against  me,  if  I  sue,  which 
he  would  have  had  against  A.  B. 

In  cases  of  tort,  there  is  more  difficulty.  If  A.  B.,  profess- 
ing to  act  by  my  authority,  does  that  which  prima  facie  amounts 
to  a  trespass,  and  I  afterward  assent  to  and  adopt  his  act, 
there  he  is  treated  as  having  from  the  beginning  acted  by  my 
authority,  and  I  become  a  trespasser,  unless  I  can  justify  the 
act,  which  is  to  be  deemed  as  having  been  done  by  my  pre- 
vious sanction.  So  far  there  is  no  difficulty  in  applying  the 
doctrine  of  ratification  even  in  cases  of  tort.  The  party  rati- 
fying becomes  as  it  were  a  trepasser  by  estoppel,  he  cannot 
complain  that  he  is  deemed  to  have  authorized  that  which  he 
admits  himself  to  have  authorized. 

But  the  authorities  go  much  further,  and  show  that  in  some 
cases  where  an  act  which,  if  unauthorized,  would  amount  to  a 
trespass,  has  been  done  in  the  name  and  on  behalf  of  another 

»  Bird  ».  Brown,  4  Ex.  786,  798. 

«  See  Ford  v.  Williams,  21  How.  287;  George  ».  Claggett,  7  T.  R. 
859;  Ford  v.  WillianiB,  21  How.  287;  Thomson  o.  Davenport,  9  B.  &  C 
78;  Peterson  v.  Ayre,  13  C.  B.  853. 

«  4  Ex.  798. 
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but  without  previous  authority,  the  subsequent  ratification 
may  enable  the  party  on  whose  behalf  the  act  was  done  to 
take  advantage  of  it  and  to  treat  it  as  having  been  done  by 
his  direction.  But  this  doctrine  must  be  taken  with  the  quali- 
fication, that  the  act  of  ratification  must  take  place  at  a  time 
and  under  circumstances  when  the  ratifying  party  might  him- 
self have  lawfully  done  the  act  which  he  ratifies.  Thus,  in 
Lord  Audeley's  case,^  a  fine  with  proclamation  was  levied  of 
certain  land,  and  a  stranger  within  five  years  afterwards,  in 
the  name  of  him  who  had  right,  entered  to  avoid  the  fine. 
After  the  five  years,  and  not  before,  the  party  who  had  the 
right  to  the  land  ratified  and  confirmed  the  act  of  the  stranger. 
This  was  held  to  be  inoperative ;  though  such  ratification 
within  the  five  years  would  probably  have  been  good.  Now, 
the  principle  of  this  case,  which  is  reported  in  many  books, 
and  is  cited  with  approbation  by  Lord  Coke,  in  Margaret  Pod- 
ger's  case,2  appears  to  us  to  govern  the  present.  There  the 
entry,  to  be  good,  must  have  been  made  within  the  five  years ; 
it  was  made  within  that  time,  but  till  ratified  it  was  merely 
the  act  of  a  stranger,  and  so  had  no  operation  against  the  fine. 
By  the  ratification  it  became  the  act  of  the  party  in  whose 
name  it  was  made ;  but  that  was  not  till  after  the  five  years. 
He  could  not  be  deemed  to  have  made  an  entry  till  he  ratified 
the  previous  entry,  and  he  did  not  ratify  until  it  was  too  late 
to  do  so.  In  the  present  case  the  stoppage  could  only  be 
made  during  the  transitus.  During  that  period  the  defend- 
ants without  authority  from  the  consignor,  Illius,  made  the 
stoppage.  After  the  transitus  was  ended,  Illius  ratified  what 
the  defendants  had  done.  From  that  time,  the  stoppage  was 
the  act  of  Illius,  but  it  was  then  too  late  for  him  to  stop. 
The  goods  had  already  become  the  property  of  the  plaintiffs 
free  from  all  right  of  stoppage. 

It  follows  that  since  a  stoppage  in  transitu  must,  as  the 
name  implies,  take  place  while  the  goods  are  on  the  way,  it 
cannot  be  ratified  after  they  have  been  delivered  to  the  con- 
signee or  an  agent  who  receives  them  on  his  behalf,  nor  will  the 

^  Croke  Eliz.  561,  Moore,  457,  Foph.  176,  nom.  Lord  Audeley's  Caae. 
«  9  Rep.  104  a. 
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ratification  invalidate  an  intermediate  indorsement  or  delivery 
of  the  bill  of  lading  to  a  bona  fide  purchaser.^ 

In  like  manner  an  imauthorized  notice  to  quit  cannot  be  rati- 
fied by  the  landlord  subsequently  to  the  period  at  which  the 
notice  would  have  been  valid  if  coming  directly  from  him,^  but 
the  objection  does  not  apply  when  the  purpose  is  to  vindicate  or 
enforce  the  right  of  a  third  person,  who  adopts  that  which  he 
might  equally  well  perform. 

Whatever  doubt  may  exist  on  this  point,  the  authorities 
concur  that  the  contract  must  have  been  in  fact  made  on  be- 
half of  him  who  adopts  or  seeks  to  enforce  it  as  his  own ;  or, 
as  the  rule  was  stated  in  Watson  v.  Swann,^  he  must  be  one 
who  could  have  been  ascertained  at  the  time  as  the  person 
intended  to  be  benefited  by  the  contract.*  It  follows  that  one 
cannot  ratify  or  enforce  a  policy  of  insurance  without  show- 
ing that  it  was  intended  to  cover  and  protect  his  interest  in 
the  property  at  risk.^  The  contract  need  not  be  made  by 
the  agent  as  such.  He  may  contract  as  a  principal,  and  then 
prove  that  he  was  acting  on  behalf  of  another  who  has  since 
ratified  the  contract;  but  one  who  performs  an  act  that  would 
be  tortious  if  done  in  his  own  right  without  naming  his  prin- 
cipal, camiot  escape  liability  by  fathering  the  act  on  a  third 
person  who  has  the  right.  A  man  who  distrains  as  my  bailiff 
need  not  have  authority  from  me  at  the  time,  but  he  must 
profess  to  be  acting  for  me  or  the  distress  will  be  insuscepti- 
ble of  ratification,  and  no  subsequent  adoption  of  the  act  on 
my  part  will  protect  him  from  liability  as  a  trespasser.^ 

The  contract  must  moreover  be  such  that  it  may  inure  to 
the  use  of  the  party  by  whom  it  is  adopted.  A  contract  to 
indemnify  A  cannot  be  ratified  or  enforced  by  B,  although  he 
is  the  only  party  interested,  and  A  was  in  fact  acting  on  B's 
behalf  or  made  the  contract  for  his  benefit.     Hence  an  insur- 

»  Bird  r.  Brown,  4  Ex.  786,  798. 

>  Right  9.  Cathall,  6  East,  491 ;  Doe  v.  Walter,  10  B.  &  C.  626. 

•  C.  B.  N.  8.  756.  *  1  Sm.  L.  C.  684. 

»  De  Belle  v.  The  Ins.  Co.,  4  Whart  68;  Steele  ».  The  Ins.  Co.,  6 
Harris,  296;  2  Am.  Leading  Cases,  845. 

*  Anon.  Godb.  109;  Buron  v.  Denman,  2  Ex.  167.  See  2  Am.  Liead- 
ing  Cases,  846. 
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ance  cannot  avail  for  the  protection  of  one  who  is  not  named 
in  the  policy,  unless  it  contains  the  words  "  for  whom  it  may 
concern,"  although  such  was  the  intention  of  the  person  by 
whom  the  insurance  was  effected.^ 

It  is  obvious  from  what  has  been  said  that  the  question 
whether  an  act  admits  of  ratification  is  one  wliich  may  easily 
give  rise  to  controversy.  Goods  are  furnished  or  money  lent 
to  a  child  or  wife,  and  the  father  or  husband  promises  indem- 
nity or  compensation :  is  such  a  case  within  the  rule  that  rati- 
fication may  supply  the  want  of  a  request  ?  The  answer  should, 
as  it  seems,  depend  on  whether  the  contract  was  made  or  order 
given  in  the  name  of  the  defendant,  or  with  an  assurance  that 
he  would  assume  the  debt  or  be  answerable  for  its  payment. 
If  it  was,  the  ratification  will  relate  back  and  may  be  enforced 
by  suit. 

In  Hassinger  v.  Solms,^  the  plaintiff  had  guaranteed  a  note 
of  a  third  person  at  the  defendant's  request,  and  the  latter  said 
that  if  the  note  was  renewed  the  plaintiff  must  not  look  to  him 
for  reimbursement.  Such  a  renewal  was,  however,  effected 
with  the  plaintiff's  guaranty  and  an  additional  indorser,  but 
without  the  defendant's  knowledge,  and  the  latter  when  told 
what  had  been  done  said  that  it  made  no  matter ;  the  indorser 
was  as  good  as  the  bank,  and  he  would  save  the  plaintiff 
harmless.  The  plaintiff  was  finally  compelled  to  take  up  the 
note,  and  sued  the  defendant  for  money  laid  out  at  his  request 
Tilghman,  C.  J.,  said,  in  delivering  judgment,  that  it  had  been 
contended  that  the  defendant  was  a  mere  stranger  to  the  plain- 
tiff's act  in  effecting  the  renewal,  and  that  it  was  not  done  on 
his  behalf.  This  conclusion  was  not  warranted  by  the  evi- 
dence. The  renewal  of  the  note  with  an  additional  security 
might  be  advantageous  to  the  defendant,  or  might  occasion 
the  loss  of  the  debt.  Whether  beneficial  or  injurious,  it  was 
contrary  to  his  instructions  and  might  have  been  disavowed. 
He  had,  however,  chosen  to  affirm  it  By  a  deliberate  prom- 
ise, and  the  ratification  operated  as  a  request.  It  was  imma- 
terial that  the  renewal  was  effected  in  the  plaintiff's  name  if 
the  act  was  in  truth  done  on  behalf  of  and  for  the  benefit  of 

1  Finney  v.  The  Ins.  Co.,  8  Met.  348.  <  6  S.  &  E.  4. 
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the  defendant.  Gibson,  J.,  dissented  from  the  opinion  of  the 
court,  on  the  ground  that  there  was  no  evidence  that  the 
plaintiff  had  renewed  the  note  as  the  defendant's  agent.  An 
act  done  as  anotlier's  agent  might  be  ratified,  but  the  rule 
did  not  apply  where  the  doer  was  acting  for  himself.  If  the 
verdict  was  allowed  to  stand,  a  jury  might  presume  a  previous 
request  in  every  instance  where  an  act  apparently  beneficial 
became  the  foundation  of  a  subsequent  promise. 

The  conclusion  reached  by  the  majority  seems  to  be  correct. 
Duly  considered  the  question  comes  to  this:  Does  a  surety 
forfeit  the  right  to  indemnity  by  giving  time  without  the 
assent,  or  contrary  to  the  instructions  of  the  principal  ?  and 
there  can  be  little  doubt  as  to  the  reply  unless  the  principal 
is  prejudiced  by  the  delay.  In  Doty  v.  Wilson,^  the  payment 
by  the  sheriff  of  a  debt  for  which  he  had  become  answerable 
through  the  escape  of  the  defendant,  was  in  like  manner  held 
to  be  susceptible  of  ratification  by  the  party  whose  obligation 
was  discharged,  notwithstanding  the  objection  that  the  pay- 
ment was  not  made  in  his  name,  or  designed  to  benefit  him. 
The  court  said  that  the  case  was  clearly  one  where  a  subse- 
quent promise  might  supply  the  want  of  an  authority  or  re- 
quest. This  decision  should,  however,  apparently  be  referred 
to  the  familiar  principle  that  when  a  man  is  compelled  to  as- 
sume a  burden  through  the  default  of  another  for  which  the 
latter  is  primarily  liable,  the  law  will  imply  a  promise  of 
indemnification.  In  this  aspect,  however,  the  express  prom- 
ise was  unnecessary,  and  a  recovery  might  have  been  had 
without  it. 

Ratification  cannot  be  effectual  unless  the  contract  is  so  far 
complete  as  to  bind  the  agent,  or  at  the  least  render  him  an- 
swerable to  the  party  with  whom  he  deals,  should  it  not  be 
adopted  by  the  principal.  A  man  who  effects  an  insurance  on 
my  behalf  without  an  authority  from  me  is  liable  for  the  pre- 
mium, and  the  insurers  are  not  prejudiced  by  my  adoption  of 
the  contract,  which  gives  them  an  additional  remedy  without 
varying  their  position  relatively  to  the  agent ;  ^  but  no  such 
liability  results  from  an  unauthorized  payment  on  a  contract 

>  14  Johns.  878.  *  Bird  o.  Brown,  4  Ex.  798. 
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which  neither  binds  me  nor  the  person  who  assumes  to  be 
my  agent.  He  who  pays  does  not  intend  to  contract,  but  sim- 
ply to  give  effect  to  a  contract  which  he  ignorantly  supposes 
to  exist,  and  as  there  is  no  mutual  obligation  the  insurers  are 
also  f  ree.^  In  the  case  first  cited  a  man  became  extremely  ill 
while  he  was  negotiating  for  an  insurance  on  his  life,  and  a 
friend  paid  the  premium  without  his  knowledge  or  informing 
the  insurers  that  he  was  at  the  point  of  death.  The  court 
held  the  concealment  fraudulent,  and  that  the  policy  could 
not  be  enforced  by  his  executors. 

Miller,  J.,  said  that  down  to  the  time  of  the  payment  there 
had  been  nothing  more  than  negotiations,  and  there  was  no 
meeting  of  the  minds.  The  amount  and  time  of  payment 
were  still  under  consideration.  To  hold  that  when  he  was  in 
extremis  an  hour  or  two  before  he  breathed  his  last,  a  friend 
could  pay  this  small  sum  to  an  agent  of  the  company,  without 
the  agent  or  the  company  having  any  idea  of  the  condition  of 
the  dying  man,  and  thus  secure  an  obligation  to  pay  his  ad- 
ministrator $5000  within  sixty  or  ninety  days,  is  to  aflSrm 
that  one  party  to  a  negotiation  can  delay  his  assent  to  the 
terms  of  the  contract  until  the  changes  of  fortune  enable  him 
to  reap  all  the  benefits,  and  throw  all  the  losses  on  the  other 
side,  and  then,  for  the  first  time,  do  what  was  necessary  on 
his  part  to  make  the  contract  obligatory. 

The  case  of  Whiting  v.  The  Massachusetts  Insurance  Com- 
pany is  not  so  clear.  An  application  for  a  life  insurance  was 
accepted  and  the  policy  delivered  early  in  May,  with  a  request 
that  the  insured  would  send  the  premium.  The  policy  was 
conditioned  not  to  take  effect  "  unless  the  advance  premium 
was  paid  during  the  lifetime  of  the  insured."  The  request  for 
payment  was  renewed  by  letter  on  the  21st  of  May ;  but  the 
insured  had  in  the  mean  time  been  taken  dangerously  ill,  and 
his  sister  made  the  payment  with  his  money  without  inform- 
ing him.  He  died  on  the  27th,  and  his  executors  brought  a 
suit  on  the  policy,  which  was  dismissed  on  the  following 
grounds :    Had  he  made  the  first  annual  payment,  the  second 

1  Piedmont  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  877;  Whiting  o.  Mass. 
Ins.  Co.,  129  Mass.  240. 
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might  have  been  paid  by  a  stranger  on  his  behalf ;  but  as  the 
case  stood  there  was  no  contract,  and  therefore  nothing  that 
was  susceptible  of  ratification.  Moreover,  the  payment  came 
too  late.  A  man  was  not  entitled  to  wait  until  he  was  in  ex- 
tremis before  determining  whether  he  would  take  advantage 
of  an  insurance,  and  what  he  could  not  do  or  authorize  he 
could  not  ratify. 

It  is  not  easy  to  coincide  with  this  result.  The  contract 
was  seemingly  complete  on  the  acceptance  of  the  application 
and  delivery  of  the  policy;  and  if  the  insurers  might  have 
treated  a  failure  to  pay  the  premium  as  a  breach  of  condition, 
they  might  also  waive  the  default  and  recover  the  money 
from  the  insured.  There  was  therefore  seemingly  an  existing 
demand  against  him,  and  a  ground  on  which  a  friend  or  rela- 
tive might  humanely  intervene  to  save  a  forfeiture.  The  cir- 
cumstances repelled  instead  of  warranting  the  idea  that  the 
insured  acted  fraudulently  or  with  a  design  to  play  fast  and 
loose,  and  when  his  sister  paid  the  premium  his  assent  might 
be  presumed  as  to  an  act  done  for  his  benefit,  or  a  ratification 
by  his  executors  take  the  place  of  a  command. 

It  results  from  what  has  been  said  that  a  forgery  does  not 
admit  of  ratification.  One  who  commits  such  a  crime  acts 
not  on  behalf  of,  but  against  the  person  whose  handwriting  he 
counterfeits,  and  does  not  profess  to  represent  or  to  have  been 
authorized  by  him,  but  to  affix  his  very  signature  and  be  in 
fact  himself.^  The  subsequent  adoption  of  such  an  instrument 
cannot,  therefore,  supply  the  authority  which  the  forger  did 
not  profess  to  have.  A  forged  bond  or  note  obviously  wants 
the  essentials  of  a  contract,  because  the  intention  is  not  to 
bring  the  minds  of  the  obligor  and  obligee  together,  but  to 
practise  a  fraud  on  both. 

In  Shisler  v.  Vandike,  Gordon,  J.,  said :  "  The  distinction 
between  the  cases  seems  to  be  this :  when  the  fraud  is  of  such 
a  character  as  to  involve  a  crime,  the  ratification  of  the  act 
from  which  it  springs  is  opposed  to  public  policy,  and  hence 
cannot  be  permitted ;  but  where  the  transaction  is  contrary 

1  McHogh  V.  Schaylkill  Co.,  17  P.  F.  S.  891;  Shialer  v.  Vandike,  11 
Norris,  447. 
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only  to  good  faith  and  fair  dealing,  where  it  affects  individual 
interests  and  nothing  else,  ratification  is  allowable.  It  is,  in- 
deed, conceded  in  PearsoU  v.  Chapin  ^  and  Negley  v.  Lindsay,^ 
that  if  the  original  contract  be  illegal  or  void  for  want  of  con- 
sideration, no  subsequent  ratification  will  help  it.  If,  how- 
ever, the  indorsement  under  consideration  was  ^forged,  it  was 
not  only  void  for  want  of  authority,  but  it  was  also  illegal, 
and  so  comes  under  the  condemnation  of  all  authority."  ' 

A  like  view  was  taken  in  the  case  of  Brook  v.  Hook.*  The 
defendant's  name  was  forged  by  one  Richard  Jones  to  a  joint 
and  several  promissory  note,  purporting  to  be  made  in  favor 
of  the  plaintiff  by  the  defendant  and  Jones.  While  the  note 
was  current  the  defendant  signed  the  following  memoran- 
dum in  order  to  prevent  the  prosecution  of  the  forger,  at 
the  same  time  denying  that  the  signature  to  the  note  was  his, 
or  written  by  his  authority :  "  I  hold  myself  responsible  for 
a  bill  dated  the  7th  of  November,  1869,  for  £20,  bearing  my 
signature  and  Richard  Jones's,  in  favor  of  Mr.  Brook."  The 
majority  of  the  court  were  of  opinion  (Martin,  B.,  dissenting), 
Ihat  there  was  no  ratification.  Kelly,  C.  B.,  said:  "In  all 
Ihe  cases  cited  for  the  plaintiff  the  ratification  was  of  an  act 
pretended  to  have  been  done  for  or  under  the  authority  of 
vhe  party  sought  to  be  charged,  and  such  would  have  been  the 
case  here  if  one  had  pretended  to  have  been  authorized  by  the 
defendant  to  put  his  name  to  the  note,  and  that  he  had  signed 
the  note  for  the  defendant  accordingly,  and  had  thus  induced 
the  plaintiff  to  take  it.  In  that  case,  although  there  had  been 
no  previous  authority,  it  would  have  been  competent  to  the  de- 
fendant to  ratify  the  act,  and  the  maxim  before  mentioned 
would  have  applied.  But  here  Jones  had  forged  the  name  of 
the  defendant  to  the  note,  and  pretended  that  the  signature 
was  the  defendant's  signature ;  and  there  is  no  instance  to  be 
found  in  the  books  of  such  an  act  being  held  to  have  been  rat- 
ified by  a  subsequent  recognition  or  statement.  Again,  in  the 
oases  cited,  the  act  done,  though  unauthorized  at  the  time, 
was  a  civil  act,  and  capable  of  being  made  good  by  a  subee- 

1  8  Wr  P.  «  17  P.  F.  S.  217.  «  11  Norrie,  447. 

*  L.  R.  6  Ex.  89. 
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quent  recognition  or  declaration;  but  no  authority  is  to  be 
found  that  an  act  which  is  itself  a  criminal  offence  is  capable 
of  ratification." 

It  has,  notwithstanding,  been  declared  in  the  United  States 
in  various  instances,  that  the  adoption  or  recognition  of  a 
forged  instrument  may  bind  the  party  whose  signature  was 
simulated,  and  render  the  obligation  as  much  his  as  if  he  had 
authorized  or  executed  it.^  Some  of  these  decisions  may  be 
referred  to  the  ground  of  equitable  estoppel, — that  the  defend- 
ant had  by  recognizing  the  contract  as  valid,  misled  the  plain- 
tiff, and  induced  him  to  relax  his  efforts  for  the  conviction  of 
the  offender  or  the  recovery  of  the  amount  due;^  while  in 
others,  the  plaintiff  had  received  the  proceeds  of  the  forgery, 
or  been  benefited  in  some  other  way.^  Tn  The  Greenfield  Bank 
V.  Crafts,  however,  the  Supreme  Court  of  Massachusetts  went  to 
the  extent  of  holding  that  a  man  who  adopts  a  forged  note  or 
bond,  or  treats  it  as  one  by  which  he  is  willing  to  be  bound, 
cannot  question  it  subsequently,  although  none  of  the  elements 
of  an  equitable  estoppel  are  present,  and  the  plaintiff  would 
have  no  case  but  for  the  doctrine  of  ratification. 

It  seems  that  a  deed  or  contract  may  be  susceptible  of  rati- 
fication although  executed  by  one  who  while  professedly  acting 
on  behalf  of  the  alleged  principal  is  really  practising  a  fraud 
on  him  and  intends  to  convert  the  proceeds  to  his  own  use. 

In  Garrett  v.  Gonter,*  the  court  held,  in  conformity  to  this 
principle,  that  a  mortgage  executed  under  a  forged  power  of 
attorney  during  the  absence  of  the  mortgagor,  might  be  rati- . 
fied  by  her,  although  she  could  not  have  confirmed  the  power 
of  attorney.  "  It  is,"  said  Strong,  J.,  "  hardly  accurate  to 
speak  of  ratifying  a  forged  instrument.  It  may  be  adopted, 
but  adoption  does  not  relate  back  and  validate  prior  acts.  If 
the  letter  of  attorney  was  forged  in  1854  no  act  of  Mrs.  Gonter 

^  Fitspatrick  o.  The  Commissioners,  7  Hamph.  224 ;  Greenfield  Bank 
V.  Crafts,  4  Allen,  447. 

*  Forsyth  v.  Day,  46  Me.  176. 

•  livings  17.  Wiler,  32  111.  887;  Union  Bank  v,  Middlebrook,  33  Conn. 
95. 

«  6  Wright,  148. 
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in  1859,  after  her  return  from  Europe,  could  make  it  efficient 
from  its  date.  But  she  could  confirm  the  mortgage,  for  that 
was  executed  in  her  name  by  a  professed  agent  acting  under 
a  real  or  pretended  authority.  To  ratify  that  required  no  new- 
consideration  from  the  mortgagee.  And  if  the  evidence  satis- 
fied the  jury  that  she  had  ratified  it,  the  plaintiff  was  entitled 
to  recover  even  though  she  had  never  signed  the  power  of  at- 
torney, and  though  that  was  forged.  It  requires  no  formality 
to  ratify  what  one  has  done  in  another's  name  under  a  pro- 
fessed agency  ;  consent  to  the  act,  approval  of  it,  are  all  that 
is  essential."  The  distinction  made  in  this  instance  between 
the  forgery  of  the  power  of  attorney,  and  the  acts  done  under 
it  and  therefore  on  behalf  of  the  alleged  principal,  was  ap- 
proved in  Shisler  v.  Vandike,  but  would  seem  to  be  logical 
rather  than  just.  A  mortgage  executed  under  cover  of  a 
forged  authority  is  itself  a  forgery,  although  the  agent  signed 
as  such,  and  did  not  counterfeit  the  handwriting  of  the  alleged 
principal.  Moreover,  the  whole  is  an  entire  transaction,  and 
no  part  of  it  is  less  essential  than  the  rest  or  more  susceptible 
of  enforcement. 

In  fictione  juris  semper  ezistit  cequitas.  In  other  words, 
legal  fictions  are  introduced  in  furtherance  of  justice  and  not 
to  defeat  her  ends.  The  principal's  confirmation  of  the  act 
may  accordingly  be  deemed  equivalent  to  a  request  for  the 
purpose  of  entitling  him  under  the  contract,  but  will  not  im- 
pose an  additional  burden  on  the  defendant,  or  deprive  him  of 
any  remedy  to  which  he  is  justly  entitled,  without  substituting 
an  equivalent.^  An  unauthorized  entry  for  the  breach  of  a 
condition  in  a  lease,  or  a  notice  to  quit,  is  therefore  insuscep- 
tible of  ratification,  because  the  landlord  might  otherwise  ar- 
bitrarily hold  the  tenant  as  such,  or  treat  him  as  a  trespasser.^ 
It  might  seem  at  first  sight  as  if  the  ratification  of  a  policy  of 
insurance  after  the  loss  was  within  this  principle,  but  it  must 
be  remembered  that  one  who  deals  with  an  agent  without  veri- 
fying his  authority,  trusts  solely  to  his  credit,  and  cannot  com- 
plain because  the  contract  is  enforced  by  a  third  person  who 

1  Pollock  V.  Cohen,  32  Ohio  St.  514. 
<  See  Buron  v.  Denman,  2  Ex.  167,  188. 
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was  not  originally  answerable  for  the  consideration,  and  would 
perhaps  have  declined  to  paj  it  had  the  event  been  adverse. 

The  ratification  of  a  tortious  act  may  charge  the  principal, 
but  will  not  ordinarily  exonerate  the  agent  from  any  liability 
that  may  have  resulted  from  his  wrong.  In  Buron  v.  Denman 
it  was  notwithstanding  held  that  a  ratification  by  the  Crown 
of  an  act  done  by  an  individual,  may  remove  the  liability  from 
his  shoulders  and  transfer  it  to  the  government.  The  plain- 
tiff was  a  Portuguese  slave-trader,  the  defendant  a  captain  in 
the  English  navy,  and  the  alleged  trespass  consisted  in  the 
destruction  of  buildings  on  the  coast  of  Africa  in  which  the 
plaintiff  kept  his  human  merchandise.  The  controversy  lay 
between  an  alien  seeking  redress  in  the  English  courts  and  a 
commander  whose  act  had  been  adopted  by  the  government, 
and  consequently  depended  not  merely  on  the  municipal  law, 
but  on  the  law  of  nations.  The  case  does  not  therefore  justify 
the  inference,  that  the  king's  command  or  ratification  will  ren* 
'  der  an  act  done  contrary  to  the  laws  of  England  rightful,  or 
preclude  redress  for  an  injury  inflicted  on  an  English  subject. 
Such  a  doctrine  would  be  contrary  to  the  fundamental  doctrine 
that,  although  the  king  can  do  no  wrong,  his  ministers  are 
responsible  and  cannot  rely  on  his  authority  as  a  justification. 
Parliament  may  in  its  omnipotence  deprive  one  who  has  suf- 
fered from  a  tortious  act  of  the  right  to  compensation  in 
damages,  because  the  statute,  even  when  worded  retroactively, 
operates  not  on  the  irrevocable  past  but  on  its  consequences ; 
but  such  a  ratification  is  not  possible  to  Congress  unless  the 
act  is  one  which  they  might  have  authorized  consistently  with 
the  Constitution  of  the  United  States.  Such  is  the  rule  as 
between  our  government  and  its  citizens ;  but  if  the  United 
States  were  to  ratify  an  injury  inflicted  on  a  subject  of  a  for- 
eign power,  and  which  if  done  flagrante  bello  would  have  been 
justified  by  the  laws  of  war,  the  doer  would  be  exonerated 
from  responsibility,  and  the  sufferer  remitted  to  his  own  gov- 
ernment, which  might  seek  redress  through  negotiation  or  an 
appeal  to  arms.^ 

1  See  People  p.  McLeod,  25  Wend.  482. 

An  act  of  CongreBB  approved'  March  2, 1857,  provides  <*  That  all  acts, 
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We  have  seen  that  ratification  is  a  confirmation  of  a  con- 
tract by  giving  the  assent  which  was  wanting  in  the  first 
instance,  as  where  one  promises  to  paj  a  bond  or  note 
made  in  his  name  by  an  unauthorized  agent.^  An  under- 
taking to  be  bound  by  or  answerable  under  a  contract 
which,  though  duly  made  or  authorized,  has  failed  in  con- 
proclamations  and  orders  of  the  President  of  the  United  States,  or  acts 
done  by  his  authority  or  approval  after  the  fourth  day  of  March,  Anno 
Domini  eighteen  hundred  and  sixty-one,  and  before  the  first  day  of  July, 
Anno  Domini  eighteen  hundred  and  sixty-six,  respecting  martial  law,  mili- 
tary trials  by  court-martial,  or  military  commissions,  or  the  arrest,  imprison- 
ment, and  trial  of  persons  charged  with  participation  in  the  late  rebellion 
against  the  United  States,  or  as  aidors  or  abettors  thereof,  or  of  any  violation 
of  the  laws  or  usages  of  war,  or  of  affording  aid  and  comfort  to  rebels  against 
the  authority  of  the  United  States,  and  all  proceedings  and  acts  done  or  had 
by  courts-martial,  or  military  commissions,  or  arrests  or  imprisonment  made 
in  the  premises  by  any  person  by  the  authority  of  the  orders  or  proclamations 
of  the  President,  made  as  aforesaid,  or  in  aid  thereof,  are  hereby  approved 
in  all  respects,  legalized,  and  made  valid  to  the  same  extent  and  with 
the  same  effect  as  if  said  orders  and  proclamations  had  been  issued  and 
made,  and  said  arrests,  imprisonments,  proceedings,  and  acts  had  been 
done  under  the  previous  express  authority  and  direction  of  the  Congress 
of  the  United  States,  and  in  pursuance  of  a  law  thereof  previously  enacted 
and  expressly  authorizing  and  directing  the  same  to  be  done.  And  no 
civil  court  of  the  United  States,  or  of  any  State,  or  of  the  District  of 
Columbia,  or  of  any  district  or  territory  of  the  United  States,  shall  have 
or  take  jurisdiction  of,  or  in  any  manner  reverse  any  of  the  proceedings 
had  or  acts  done  as  aforesaid,  nor  shall  any  person  be  held  to  answer  in 
any  of  said  courts  for  any  act  done  or  omitted  to  be  done  in  pursuance  or 
in  aid  of  any  of  said  proclamations  or  orders,  or  by  authority  or  with  the 
approval  of  the  President  within  the  period  aforesaid,  and  respecting  any 
of  the  matters  aforesaid ;  and  all  officers  and  other  persons  in  the  service 
of  the  United  States,  or  who  acted  in  aid  thereof,  acting  in  the  premises 
shall  be  held  prima  facie  to  have  been  authorized  by  the  President."  — 
14  U.  S.  Stat,  at  Large,  432. 

The  doctrine  that  a  ratification  is  equivalent  to  command  has  never 
been  carried  further  than  in  this  instance.  If  the  statute  is  constitutional. 
Congress  is  as  all  powerful  as  Parliament,  and  may  put  the  military 
power  above  the  civil  not  only  where  war  actually  exists,  and  at  places 
occupied  by  the  hostile  or  contending  forces,  but  throughout  the  country, 
and  in  districts  where  the  courts  are  open  and  the  ordinary  course  of  life 
undisturbed. 

^  Day  t7.  McAllister,  15  Gray,  433;  Garrett  v.  Gonter,  6  Wr.  143. 
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sequence  of  the  disability  of  one  or  more  of  the  parties,  or 
through  some  positive  rule  of  law,  rests  on  a  different  princi- 
ple,—  that  every  one  may  forego  a  right  introduced  for  his 
own  benefit,  and  that  can  be  relinquished  without  prejudice  to 
the  community  at  large.^  A  subsequent  promise  may,  accord- 
ingly, operate  as  a  waiver  of  a  defence  that  would  otherwise 
be  valid.  There  must,  nevertheless,  in  every  such  case,  be  a 
foundation  on  which  to  build.  One  cannot  render  a  contract 
without  consideration  valid  by  promising  not  to  take  advan- 
tage of  the  want  of  consideration :  ^  and  so  of  a  contract  which 
is  contrary  to  the  policy  of  the  law.^  When,  however,  a  con- 
sideration moves  from  the  plaintiff  under  circumstances  which 
would  render  the  defendant  liable  but  for  some  positive  rule 
of  law,  he  may  aflSrm  the  contract  by  a  subsequent  promise. 
Accordingly  where  a  statute  gives  a  defence  to  a  contract 
without  extinguishing  the  debt,  the  liability  may  be  revived 
by  a  new  promise.  The  debtor  is  under  these  circumstances 
the  judge  in  his  own  case,  and  if  he  thinks  fit  to  waive  the  pro- 
tection given  by  the  law,  by  an  unqualified  acknowledgment  of 
liability,  he  cannot  change  his  mind  subsequently,  to  the  injury 
of  the  creditor.  The  promise  does  not,  however,  impose  a  new 
obligation,  it  merely  revives  that  arising  out  of  the  original 
contract  between  the  parties.  Such  is  the  well-known  case 
of  a  promise  to  pay  a  debt  barred  by  the  statute  of  limita- 
tion,* or  a  discharge  in  bankruptcy.*  The  promise  may  fall 
short  of  the  original  obligation,  and  be  qualified  where  that 
was  absolute,  but  it  cannot  impose  a  new  or  a  different  liabil- 
ity. A  promise  by  a  bankrupt  to  pay  when  able  is  accord- 
ingly binding  if  he  has  the  means ;  but  a  pecuniary  demand 

»  Yaw  V.  Kerr,  11  Wr.  333.  «  Belknap  v.  Bender,  76  N.  T.  461. 

•  Shisler  v.  Vandike,  11  Norria,  447. 

«  Wennall  v.  Adney,  3  Bos.  &  P.  247;  Kingston  v,  Wharton,  2  S.  &  R. 
208;  Maxim  o.  Morse,  8  Mass.  127;  Yates  v.  Hollingsworth,  5  liar.  &  J. 
216;  Walbridge  r.  Harroon,  18  Yt.  448;  Farmers'  and  Mechanics'  Bank 
V.  Flint,  17  id.  508;  Johnson  v.  Evans,  8  Gill,  155;  Boss  v.  Ross,  20  Ala. 
105;  Phelps  v.  Williamson,  26  Vt.  230;  1  Sm.  L.  C.  8  Am.  ed.  988; 
Tomer  v.  Chrisman,  20  Ohio,  332. 

•  Trueman  v.  Fenton,  Gowp.  644;  Field's  Estate,  2  Baw]e,851;  Bolton 
V.  King,  105  Pa.  78;  1  6m.  L.  C.  8  Am.  ed.  1462. 
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will  not  be  revived  by  a  promise  to  pay  in  goods  or  services.^ 
The  principle  was  accurately  stated  by  Woodward,  C.  J.,  in 
Yaw  V,  Kerr :  *  "  With  us  the  action  is  always  brought  on  the 
original  undertaking,  and  when  the  statute  is  pleaded,  the  new 
promise  is  proved,  not  to  raise  a  cause  of  action,  but  to  show 
that  the  legal  objection  to  the  old  promise  has  been  waived. 
The  plea  of  the  statute  is  addressed  not  to  the  contract  but  to 
the  remedy.  '  I  admit  the  promise  and  contract,'  is  its  language 
in  effect ;  '  but  you  delayed  your  suit  so  long  that  you  cannot 
maintain  it  after  six  years.'  The  reply  in  substance  is,  *  True, 
there  is  such  a  rule  of  law,  but  you  waived  it  by  renewing  your 
promise  within  six  years,  and  therefore  it  cannot  avail  you  to 
defeat  my  action.'  In  this  manner  the  action  is  withdrawn 
from  the  operation  of  the  statute.  But  the  action  on  what  ? 
Obviously  and  always,  the  action  on  the  original  undertaking. 
Thus  we  avoid  all  tanglements  about  the  consideration  of  the 
new  promise.  It  needs  no  consideration,  for  it  is  not  sued 
upon."  The  rule  is  now  established  on  this  basis  in  England, 
and  generally  in  the  United  States.^ 

It  has,  notwithstanding,  been  decided  in  Pennsylvania  that 
the  doctrine  of  waiver  is  inapplicable  to  demands  that  have 
been  barred  by  a  discharge  in  bankruptcy.*  In  the  opinion  of 
the  court  the  original  obligation  is,  under  these  circumstances, 
entirely  gone,  and  all  that  remains  is  a  moral  obligation  to 
satisfy  a  creditor  who  has  not  received  his  due,  which  may 
acquire  legal  force  from  an  express  promise  to  fulfil  it.  The 
suit  must,  consequently,  be  brought  on  the  new  contract,  and 
a  declaration  on  the  former  cause  of  action  will  fail  at  the  trial, 
on  the  ground  of  variance.  For  like  reasons  a  promise  will 
not  revive  an  agreement  under  seal,  or  entitle  it  to  rank  as  a 
specialty,  and  the  suit  must  be  brought  in  assumpsit  and  not 
in  covenant.^ 

A  certificate  in  bankruptcy  would,  nevertheless,  appear  to 
be  as  much  within  the  rule  that  every  one  may  waive  a  privi- 

1  Reeves  v,  Hearne,  1  M.  &  W.  323;  Earle  v.  Oliver,  2  Ex.  71;  1 
Sm.  L.  C.  7  Am.  ed.  962,  998;  Kaye  ».  Button,  7  M.  &  G.  807. 
■  11  Wr.  333.  »  Yaw  v,  Kerr,  11  Wr.  333. 

«  Bolton  V.  King,  105  Pa.  78.  «  Fields'  Estate,  2  Bawle,  351. 
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lege  given  for  his  benefit,  as  the  bar  of  the  statute  of  limita- 
tions.    Both  statutes  confer  legal  exemptions  from  demands 
which  subsist  in  morals,  and  will  if  the  defence  be  not  duly 
interposed,  be  enforced  by  the  courts.    If  the  party  entitled  to 
avail  himself  of  the  exemption  waives  it  expressly  by  a  promise, 
or  tacitly  by  omitting  to  put  it  on  record  by  a  plea,  the  effect  is 
the  same  as  regards  the  matter  in  controversy  as  if  the  certi- 
ficate of  discharge  had  not  been  granted,  or  the  six  years  had 
not  elapsed.    The  statute  operates  not  on  the  right,  but  on  the 
remedy,  or  rather  leaves  the  question  to  the  debtor's  conscience, 
and  if  that  decides  that  the  right  subsists,  and  the  judgment  is 
unequivocally  declared  by  a  promise,  the  right  stands  as  it  did 
in  the  first  instance,  and  the  law  will  give  it  effect.    It  is  imma- 
terial that  the  agreement  originally  made  was  in  writing  and 
under  seal,  or  was  a  promissory  note,  and  the  subsequent  prom- 
ise oral,  because  the  promise  does  not  vary  the  cause  of  action 
and  simply  shuts  out  the  defence.     We  may,  therefore,  believe 
with  the  court  below  in  Field's  Estate,^  that  upon  a  promise 
after  bankruptcy  to  pay  a  bond-debt,  and  where  the  only  con^ 
sideration  for  the  promise  is  the  old  debt,  the  promisee  must 
recover  upon  his  bond,  or  he  cannot  recover  at  all. 

It  has  been  held  on  like  grounds  that  a  contract  for  the  sale 
and  delivery  of  goods,  or  to  do  any  other  specific  act,  cannot 
be  taken  out  of  the  statute  by  an  undertaking  to  that  effect, 
because  the  declaration  in  such  cases  is  necessarily  special  on 
the  promise  originally  made,  and  the  new  promise  cannot  be 
given  in  evidence  without  a  variance.^  Such,  undoubtedly,  is 
the  true  inference  if  the  new  promise  is  viewed  as  a  contract, 
but  not  if  it  should  be  regarded  as  a  waiver  of  the  right  to 
rely  on  the  lapse  of  time  as  a  defence.^ 

There  is  no  substantial  difference  as  regards  principle 
where  the  plaintiff  has  sustained  a  detriment,  or  conferred  a 
benefit  on  the  defendant  at  the  request  of  the  latter,  but  under 
circumstances  which  do  not  give  rise  to  an  implied  promise,  or 

1  2  Rawle,  351,  353.  *  Sater  v,  Sheeler,  10  Harris,  308,  310. 

<  Whitehead  v.  Howard,  2  Brod.  &  Bing.  372;  Boydell  v.  DrommoDd, 
2  Campb.  157;  WetzeU  v.  Bussard,  11  Wheat.  809;  Titoa  v.  Aah,  4 
Foster,  319. 
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more  accurately  where  such  a  promise  does  not  arise  in  con- 
sequence of  some  legal  rule  or  disability ;  ^  and  the  defendant 
may  consequently  bind  himself  by  an  express  promise  after 
the  circumstances  have  undergone  a  change,  or  the  disability 
which  prevented  the  obligation  from  arising  has  ceased.^  A 
promise  by  one  who  has  been  restored  to  reason  to  pay  for 
services  rendered  while  he  was  insane,  is  within  this  prin- 
ciple ;  and  so  is  a  promise  by  a  woman  after  the  death  of  her 
husband,  to  make  compensation  for  work  done,  or  money  lent 
at  her  request  during  coverture.*  For  where  the  law  would 
imply  a  promise  if  the  party  were  able  to  contract,  he  may 
bind  himself  by  an  express  agreement  on  becoming  sui  jurU. 
This  would  seem  to  be  the  true  foundation  of  the  doctrine  and 
not  that  of  the  moral  obligation  on  which  it  is  sometimes 
based.*  A  woman  who  has  regained  her  freedom  of  action  is 
obviously  entitled  to  waive  the  disability  imposed  for  her  pro- 
tection during  coverture,  and  may  be  precluded  from  setting 
aside  a  lease  or  conveyance  made  by  her  husband  by  ratifying 
or  benefiting  by  it  after  his  death.^  The  danger  incident  to 
oral  evidence  does  not  aflFect  the  principle,  and  the  legislature 
may  guard  against  it  by  requiring  the  promise  to  be  in  writing. 
It  is  not  material  in  this  aspect  of  the  question  whether  the 
consideration  moves  to  the  feme  covert^  or  to  some  one  else 
whom  she  desires  to  benefit ;  and  a  woman  may  consequently 
be  bound  by  a  promise  to  pay  a  note  given  as  a  security  for 
money  advanced  to  her  husband.®  In  this  instance,  however, 
the  wife  had  a  separate  estate  which  would  have  been  liable  in 
equity,^  and  she  might,  therefore,  with  more  reason  be  made 
personally  answerable  at  law. 
The  courts  originally  held  that  a  contract  by  a  married 

1  Yaw  V,  Kerr,  11  Wr.  333.  «  Flight  w.  Reed,  1  H.  &  C.  708. 

*  Lee  V.  Muggeridge,  5  Taunt.  36;  Hemphill  v.  McClimans,  12  Harris, 
367;  Brown  v.  Bennett,  25  P.  F.  S.  420;  Trout  v,  McDonald,  2  Norris, 
144;  Wilaon  v.  Burr,  25  Wend.  386;  Gonlding  v,  Davidson,  26  N.  Y.  604. 

*  Paul  V.  Stackhouse,  2  Wr.  302;  Hatchell  r.  Odom,  2  Dev.  &  Bat.  802. 
'  Brown  v.  Bennett,  Cowp.  201 ;  Trueman  v.  Fenton,  id.  544. 

«  Vance  v.  Wells,  8  Ala.  899. 

'  Forrest  i;.  Robinson,  4  Porter,  44;  Sadlar  v.  Houston,  id.  208;  1 
Leading  Cases  in  Equity,  5  Am.  ed.  742. 
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woman  was  merely  void,  and  could  not  be  rendered  obligatory 
by  a  promise  made  after  the  termination  of  the  coverture.^ 
This  view  still  prevails  in  North  Carolina  and  other  states.' 
And  as  the  theory  of  a  moral  consideration  has  been  dis- 
carded, it  seems  doubtful  whether  Lee  t;.  Muggeridge  would 
now  be  followed  in  England.^  The  better  opinion  neverthe- 
less, seems  to  be  that  as  all  the  elements  of  a  valid  contract 
would  be  present,  but  for  the  disability  resulting  from  the  de- 
fendant's coverture,  if  she  chooses  to  cure  the  defect  after  she 
has  become  8ui  juriSy  there  is  no  reason  why  the  obligation 
should  not  be  enforced.*  In  La  Touche  v.  La  Touche,^  a 
promissory  note  given  by  a  married  woman  for  advances 
made  to  her  husband,  was  said  to  be  a  good  consideration  for 
another  note  made  after  his  death,  because  her  separate  estate 
was  bound,  and  the  equitable  liability  upheld  the  promise. 

A  promise  by  a  drawer  or  indorser  to  pay  a  bill  or  note 
from  which  he  has  been  discharged  by  a  failure  to  present  the 
instrument  in  due  season,  or  to  give  notice  of  dishonor,  will 
preclude  the  promisor  from  taking  advantage  of  the  Icushes  of 
the  holder.*^  To  render  such  a  waiver  valid  it  should,  how- 
ever, appear  inferentially  or  by  direct  proof  that  the  defendant 
was  aware  of  the  facts  constituting  the  defence ;  ^  it  being  well 
settled  that  a  waiver  or  ratification  by  one  who  is  ignorant  of 
any  material  fact  or  circumstance  is  nugatory,  and  leaves  the 
parties  precisely  where  they  were  before.® 

Although  a  man  may  waive  a  defence  given  for  his  benefit, 
he  is  not  entitled  to  vary  the  settled  policy  of  the  law,  or  set 
aside  a  rule  which  has  been  established  for  the  protection  of 
the  community  at  large,  and  a  ratification  of  an  illegal  con- 

^  Lloyd  V.  Lee,  1  Strange,  94;  Gonlding  v.  DavidBon,  26  N.  Y.  604. 

*  Jones  r.  Reed,  9  N.  C.  269;  Hazard  v.  Barker,  52  Vt.  429;  Howe  v. 
WUdes,  34  Me.  566. 

*  Eastwood  V,  Eenyon,  11  A.  &  E.  488. 
«  Paul  V.  Stackhouse,  2  Wr.  802,  806. 

«  3  H.  &  C.  576. 

*  Tebbetts  v.  Dowd,  28  Wend.  879;  Long  v.  Crawford,  18  Md.  220; 
Hughes  V,  Bowen,  15  la.  446. 

'  Arnold  v.  Dresser,  8  Allen,  485;  Hughes  9.  Bowen,  15  la.  446. 

*  1  Am.  Leading  Cases,  5  ed.  720. 
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tract  is  tainted  with  the  vice  of  the  original  transaction,  and  is 
invalid.  A  promise  to  pay  a  gaming  debt,  or  for  value  received 
under  a  contract  in  fraud  of  the  revenue,  is  within  this  princi- 
ple, and  so  of  an  attempted  confirmation  of  a  contract  made 
and  carried  into  effect  on  Sunday  contrary  to  a  statute.^ 

Agreeably  to  the  view  taken  in  England  and  generally  in 
the  United  States,  a  usurious  contract  is  in  like  manner  not 
merely  voidable  but  so  entirely  void  that  it  cannot  be  confirmed 
by  the  most  formal  promise  or  an  agreement  under  seal.  This 
is  simply  because  the  parties  are  bound  by  the  legislative  pro- 
hibition, and  have  no  more  right  to  set  it  aside  subsequently 
than  to  disregard  it  at  the  time.  If,  however,  the  debtor  and 
creditor  come  together  and  rescind  the  usurious  agreement, 
the  statute  is  no  longer  applicable,  and  a  promise  to  return 
the  amount  actually  received  may  be  valid.*  This  has  been 
said  to  depend  on  the  moral  obligation  of  the  borrower  to  re- 
imburse the  lender,  but  properly  falls  under  the  rule  that  an 
express  promise  may  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  through  an  implied  promise 
but  for  the  intervention  of  some  positive  rule  of  law.  The 
disability  arising  from  a  prohibitory  statute  may  in  like  manr 
ner  be  repealed,  and  the  contract  then  become  susceptible  of 
confirmation  though  illegal  when  first  made.  In  Flight  v. 
Reed,^  a  bill  of  exchange  given  after  the  repeal  of  the  statutes 
against  usury,  in  renewal  of  a  usurious  note  executed  when 
the  prohibition  was  in  force,  was  accordingly  held  to  be  a  valid 
cause  of  action,  notwithstanding  the  objection  that  as  the  orig- 
inal security  was  void,  it  could  not  be  a  consideration  for  a 
subsequent  promise.  The  court  said :  "  Such  a  consideration 
has  sometimes  been  called  a  moral  consideration,  and  we  think 
unfortunately  so ;  for  the  term  used  as  a  definition  tends  to 
include  too  wide  a  range  of  subjects.  And  there  are  many 
conjunctures  in  which  a  man  may  feel  himself  morally  bound 

1  Haydock  v,  Tracy,  3  W.  &  S.  507;  Foreman  v.  Ahl,  5  P.  F.  S.  825. 

*  Barnes  ».  Hedly,  2  Taunt.  184;  Goulding  v.  Davidson,  26  N.  Y. 
004,  006;  Hammond  v.  Hopping,  13  Wend.  506;  Miller  v.  HaU,  4  Den. 
104 ;  see  Flight  v.  Reed,  1  H.  &  C.  708,  718. 

»  1  H.  &  C.  703. 
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to  pay,  and  to  promise  to  do  so,  which  the  law  would  not  rec- 
ognize as  a  good  consideration.  But  a  loan  of  money  is  a 
rery  different  thing.  The  very  name  of  a  loan  imports  that 
it  was  the  understanding  and  intention  of  both  parties  that 
the  money  should  be  repaid.  And  though  at  the  time  of  the 
advance,  the  law,  for  reasons  of  public  policy,  forbids  any 
liability  and  incapacitates  the  parties  from  making  a  binding 
contract,  there  is  no  reason  why  a  binding  contract  should 
not  be  made  afterwards  if  the  legal  prohibition  be  removed. 
And  the  consideratron,  which  would  have  been  sufficient  to 
support  the  promise  if  the  law  had  not  forbidden  the  promise 
to  be  made  originally,  does  not  cease  to  be  sufficient  when  the 
legal  restriction  is  abrogated.  There  is,  therefore,  it  seems  to 
US,  reasonable  ground  for  this  qualified  proposition,  namely, 
that  a  man  by  express  promise  may  render  himself  liable  to 
pay  back  money  which  he  has  received  as  a  loan,  through  some 
positive  rule  of  law  or  statute  intervened  at  the  time  to  prevent 
the  transaction  from  constituting  a  legal  debt." 

When,  however,  a  prohibitory  law  is  still  in  force  and  in- 
validates the  contract  as  originally  made,  the  defect  cannot 
be  cured  by  a  subsequent  promise  or  ratification.  The  ques- 
tion arose  in  Day  v.  McAllister.^  The  plaintiff  sued  on  a 
promissory  note ;  and  the  defence  was  that  it  was  made  on  the 
Lord's  Day  and  therefore  void.  At  the  trial  in  the  Common 
Pleas,  Bishop,  J.,  declined  to  instruct  the  jury  that,  although 
the  note  was  made  on  the  Lord's  Day,  the  action  might  still 
be  maintained  if  the  defendant  had  by  any  subsequent  prom- 
ise or  act  on  a  week-day  ratified  the  note ;  and  that  if  the  de- 
fendant retained  the  property  for  which  the  note  was  given, 
treated  it  as  his  own,  or  disposed  of  it,  or  of  part  of  it  and  re- 
ceived the  money  therefor,  it  was  evidence  tending  to  show 
such  ratification.  A  verdict  was  returned  for  the  defendant, 
and  the  plaintiff  alleged  exceptions.  Hoar,  J.,  said  the  con- 
tract on  which  the  plaintiff  declares  being  an  illegal  contract, 
expressly  prohibited  by  statute,  will  not  support  an  action.' 

>  15  Gray,  438. 

*  Bftyley  r.  Taber,  6  Mass.  461;  Pattee  v.  Greely,  18  Met.  284;  Mer- 
riam  9.  Steams,  10  Cosh.  267. 
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It  has  no  legal  force  or  obligation.  No  repudiation  by  a  for- 
mal act  was  necessary  to  render  it  inoperative.  It  had  no 
partial  validity  such  as  would  make  it  capable  of  a  subsequent 
completion.  The  statute  which  prohibited  it  was  not  designed 
merely  for  the  protection  of  the  defendant,  giving  him  a  per- 
sonal privilege  which  he  might  waive,  but  rested  on  the 
grounds  of  broad  public  policy. 

The  defendant  could  not  ratify  the  illegal  contract,  because 
its  want  of  validity  did  not  depend  in  any  degree  on  his  choice. 
The  law  annulled  it,  and  there  was  no  subject  of  ratification. 
He  might  make  a  new  one ;  but  any  arrangement  or  agreement 
between  the  parties  on  any  subsequent  day,  whether  direct  and 
express  or  implied  from  tlieir  dealings  with  each  other's  prop- 
ei^ty,  would  be  a  new  and  independent  transaction.  It  was  not 
quite  accurate  to  speak  of  the  ratification  by  a  party  of  some- 
thing which  the  law  forbade,  and  which  was  made  void,  not 
for  want  of  full  consent,  but  in  spite  of  it.^  The  distinction 
was  observed  in  Williams  v.  Paul,*  and  in  the  decision  of  the 
recent  case  of  Stebbins  v.  Peck.^  In  the  latter  case  the  word 
"  ratification "  was  used,  but  it  was  in  connection  with  the 
word  "  adoption,"  and  was  not  intended,  as  the  context 
showed,  to  give  any  countenance  to  the  idea  that  the  contract 
could  be  made  valid,  ab  initio ^  by  any  subsequent  agreement 
between  the  parties. 

A  contract  prohibited  by  statute  may  nevertheless  be  rati- 
fied at  a  time  or  under  circumstances  to  which  the  statute 
does  not  apply ;  or  to  speak  more  accurately,  the  parties  may 
enter  into  a  new  contract  which,  though  relating  to  the  same 
subject  matter,  is  free  from  the  vice  of  the  original  transaction.^ 
Such,  apparently,  is  the  principle  of  the  cases  which  establish 
that  the  parties  to  a  usurious  loan  may  agree  that  the  credi- 
tor shall  relinquish  his  claim  to  the  illegal  interest,  and  the 
debtor  repay  the  principal.  So  an  executory  agreement  made 
on  Sunday  is  void,  and  cannot  be  enforced  by  either  party.  If, 
however,  it  is  subsequently  carried  into  execution  by  the  pay- 

1  Bayley  v.  Taber,  6  Mass.  451;  Pattee  v.  Greely,  18  Met.  284;  Mer- 
riam  v.  Steams,  10  Cush.  267. 

*  6  Bing.  668.  *  8  Gray,  658.  ^  20  American  Joriat,  256. 
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ment  of  the  price  or  the  delivery  of  the  goods,  au  implied  con- 
tract will  arise,  which,  in  the  absence  of  proof,  will  be  presumed 
to  be  in  accordance  with  the  terms  originally  prescribed.^  The 
act  of  the  creditor  in  receiving  part-payment  of  the  debt  be- 
fore maturity,  in  pursuance  of  an  agreement  to  give  time  to 
the  principal,  was  accordingly  held  in  Uhler  v.  Applegate  *  to 
discharge  the  surety,  although  the  agreement  itself  was  in- 
operative and  void  as  having  been  made  on  Sunday. 

The  court  said  that  when  the  plaintiff  took  the  money  sub- 
sequently, a  new  contract  arose  by  which  he  was  bound,  and 
it  seems  to  have  been  held  that  the  original  agreement  might 
be  given  in  evidence  to  show  what  the  understanding  was. 
So  where  the  defendant  entered  on  the  plaintiff's  land,  and 
occupied  it  under  a  lease  made  on  the  Lord's  Day,  such  subse- 
quent entry  and  user  gave  birth  to  a  contract  where  none  ex- 
isted previously,  and  the  plaintiff  was  allowed  to  recover  in 
assumpsit  for  use  and  occupation,  although  he  must  have 
failed  in  a  suit  brought  specifically  on  the  lease.^ 

It  results  from  these  decisions  that  if  goods  are  sold  on 
Sunday,  and  delivered  on  a  succeeding  day,  the  law  will  imply 
a  promise  to  pay  a  reasonable  price,  which  unless  the  con- 
trary is  shown,  will  be  that  originally  named.  The  delivery 
and  acceptance  operate  as  a  new  contract,  which  in  the  absence 
of  proof  will  be  presumed  to  be  like  that  originally  made.  In 
other  words,  an  alleged  sale  of  a  chattel  on  Sunday  will  not 
preclude  the  parties  from  selling  it  again  for  the  same  price 
on  a  week-day;  and  such  an  agreement  may  be  presumed 
from  the  delivery  of  the  chattel,  although  nothing  is  said  at 
the  time.*  In  Foreman  v.  Ahl,*  fifteen  mules  were  sold  on 
Sunday  for  $160  each.  Thirteen  were  delivered  forthwith, 
and  the  remaining  two  on  the  following  day ;  and  the  court 
held  that  the  jury  might  properly  award  compensation  for 
these,  but  not  for  those  which  had  been  handed  over  and 

^  WiUiams  v.  Paal,  6  Bing.  658;  Stebbins  v.  Peck,  8  Gray,  658. 

*  S  Casey,  140. 

•  AdftmB  V.  Gay,  19  Yt.  858;  Dodron  v.  Hazris,  10  Ala.  560;  Uhler  v. 
Applegate,  2  Casey,  140. 

«  Stebbins  v.  Peck,  8  Gray,  558.  •  5  P.  F.  S.  825. 
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accepted  on  the  Lord's  Day,  contrary  to  law.  Woodward, 
C.  J.,  said :  "  The  better  view  is  that,  though  the  contract  was 
entire  in  the  first  instance,  the  parties  severed  it  in  the  per- 
formance, and  made  it  not  the  purchase  of  fifteen  mules  in 
Bolido  as  one  round  and  complete  transaction,  but  the  purchase 
of  fifteen  mules  per  capita  at  $160  per  mule.  In  this  view  it 
is  clear  that  while  the  plaintiff  cannot  steer  clear  of  the  Sunday 
law  as  to  thirteen  of  the  mules,  he  may  as  to  the  two  delivered 
on  Monday ;  for  as  to  them,  though  the  bargain  was  begun 
on  Sunday,  it  was  not  consummated  until  Monday." 

It  has  been  already  stated  that  when  a  contract  made  on 
Sunday  is  carried  into  effect  on  an  ensuing  week-day,  the  pre- 
sumption is  that  the  minds  of  the  parties  remain  unchanged ; 
and  the  original  agreement  will  consequently  be  evidence  of 
the  final  intent,  which,  though  not  conclusive,  should  not  be 
disregarded  without  sufficient  cause.  If,  for  instance,  a  horse 
is  sold  with  warranty  on  Sunday  and  delivered  the  next  day, 
the  jury  may  and  ought  to  hold  the  vendor  answerable  if  the 
animal  proves  to  be  unsound.  Such  is  virtually  the  doctrine 
of  Uhler  v.  Applegate,  already  cited,  and  it  is  the  only  one 
consistent  with  the  ends  of  justice.  It  was,  notwithstanding, 
held,  in  Bradley  v.  Rea,^  that  although  where  goods  which 
have  been  sold  on  Sunday  are  delivered  and  accepted  by  the 
purchaser  on  Monday,  the  vendor  may  maintain  an  action  to 
recover  the  value  of  the  goods  upon  an  implied  assumpsit,  the 
price  fixed  by  the  contract  will  not  be  binding  on  either  party, 
nor  will  the  vendor  be  bound  by  a  warranty  given  at  the  time 
of  the  sale.  Hoar,  J.,  said :  "  The  instruction  was  that  though 
the  pigs  were  selected  and  marked  on  Sunday,  and  the  price  to 
be  paid  for  them  fixed  on  Sunday,  yet  if  the  pigs  were  to  be 
weighed  and  delivered  on  Monday,  the  contract  of  sale  would 
be  valid.  This  was  right  if  it  conveyed  the  idea  that  the 
contract  made  by  the  delivery  on  Monday  would  not  be  void. 
But  if  the  jury  understood  it  to  mean  that  the  whole  contract, 
including  the  agreement  made  on  Sunday,  would  become  valid 
and  operative  in  law  by  reason  of  the  weighing  and  delivery 

1  Foreman  t;.  Ahl,  5  P.  F.  S.  826;  ChoBtnut  v,  Harbaugh,  28  id.  478; 
Shuman  p.  Shuman,  8  Casey,  90. 
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on  Monday,  tiiey  would  be  led  to  a  wrong  result.  The  recent 
caAes  of  Day  v.  McAllister,^  and  Ladd  v.  Rogers,^  are  decisions 
upon  the  point.  In  those  cases  it  was  held  that  a  contract 
which  is  illegal  because  made  on  Sunday  is  wholly  nugatory 
and  void,  and  incapable  of  ratification ;  and  that  the  rights  of 
the  parties  depend  exclusively  on  their  agreement  on  the  day 
when  it  is  lawful  for  them  to  perform  secular  business.  If 
all  that  took  place  on  Monday,  therefore,  was  the  weighing 
and  delivering  of  the  pigs  by  the  plaintiff  and  the  acceptance 
of  them  by  the  defendants,  the  price  fixed  on  Sunday  would 
not  be  binding  on  either  party,  nor  could  the  defendants  avail 
themselves  of  any  warranty  which  was  made  on  Sunday.  The 
plaintiff  could  only  recover  upon  an  implied  assumpsit  for  a 
quantum  valebat*^ 

Contracts  vitiated  by  fraud  were  held  at  one  period  by  the 
Supreme  Court  of  Pennsylvania  to  be  merely  void,  and  as  such 
insusceptible  of  confirmation  by  a  subsequent  promise.®  But 
these  decisions  are  clearly  against  the  weight  of  authority, 
which  establishes  that  the  right  to  avoid  a  contract  on  the 
ground  of  fraud  is  a  privilege  conferred  for  the  protection  of 
the  injured  party,  and  may  be  waived  by  him  if  he  finds  it 
preferable  to  afiirm  the  transaction  and  seek  a  remedy  in 
damages  for  the  deceit.*  When,  for  instance,  the  vendor  wil- 
fully misleads  the  purchaser  as  to  the  quality  of  the  goods, 
the  latter  may  either  rescind  the  sale,  or  retain  the  goods  and 
claim  a  deduction  from  the  price  corresponding  to  the  injury 
inflicted  by  the  fraud  ;^  but  he  must  elect  which  of  these 
courses  he  will  adopt  and  cannot  recede  from  his  choice  when 
once  made.®    The  contract  must,  however,  be  dealt  with  as  a 

1  15  Gray,  433.  «  11  Allen,  209. 

*  Duncan  v.  McCullough/4  S.  &  R.  483;  Chamberlain  v,  McClurg, 
8  W.  &  S.  31 ;  Jackson  v.  Summerville,  1  Harris,  369. 

*  Selway  v.  Fogg,  5  M.  &  W.  83. 

*  Adler  v,  Fenton,  24  How.  407;  Downer  v.  Smith,  82  Yt.  1;  Stevens 
V.  Hyde,  32  Barb.  171 ;  Barton  r.  Simmons,  14  Ind.  49. 

*  Croft  V.  Wilbar,  7  Allen,  248;  Addison  on  Contracts,  229,  7th  ed.; 
Baasett  v.  Brown,  105  Mass.  351;  Allaire  v.  Whitney,  1  Hill,  484;  4  Den. 
154;  Leamuig  i;.  Wise,  23  P.  F.  S.  173. 
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whole,  and  if  any  part  of  the  consideration  is  accepted  with  a 
knowledge  of  the  fraud,  it  will  be  no  longer  possible  to  reject 
the  residue.*  "  The  plaintiff,"  said  Crompton,  J.,  in  Clarke  v. 
Dickson,  '^  must  rescind  the  contract  in  toto  or  not  at  all ;  he 
cannot  both  keep  the  shares  and  recover  the  whole  price. 
That  is  founded  on  the  plainest  principles  of  justice.  K  he 
cannot  return  the  article  he  must  keep  it,  and  sue  for  his  real 
damage  in  an  action  for  deceit."  This  just  and  reasonable 
doctrine  is  now  recognized  in  Pennsjlvania,^  where  the  recent 
decisions  may  be  considered  as  virtually  overruling  Duncan 
V.  McCullough  and  Chamberlain  v.  McClurg,  notwithstand- 
ing the  distinctions  taken  by  Sharswood,  J.,  in  Negley  v. 
Lindsay. 

No  new  consideration  is  requisite  for  such  a  confirmation 
other  than  the  right  to  hold  the  opposite  party  to  the  contract, 
which  would  be  lost  if  it  were  rescinded ;  but  it  will  not  pre- 
clude the  right  to  damages  or  compensation  for  the  injury 
occasioned  by  the  fraud,  which  cannot  be  extinguished  with- 
out a  release,  or  an  accord  and  satisfaction.^ 

The  question  has  ordinarily  arisen  out  of  the  buyer's  reten- 
tion of  the  goods,  or  his  election  to  deal  with  them  as  his  own, 
with  a  knowledge  that  the  sale  was  fraudulent  on  the  part  of 
the  vendor ;  but  the  rule  is  stated  in  Addison  on  Contracts,* 
as  applicable  alike  to  executed  and  executory  agreements,  and 
whether  the  ratification  is  by  acts  or  words.  It  is  well  settled 
in  accordance  with  this  principle  that  he  who  sues  for  dama- 
ges for  the  fraud,  or  who  knowingly  accepts  or  retains  any 
benefit  under  it,^  or  who  uses  the  property  as  his  own  after 
the  fraud  has  been  discovered,  thereby  affirms  the  validity  of 
the  contract,  and  cannot  subsequently  exercise  the  right  of 

»  Clarke  r.  Dickson,  12  Bl.  &  E.  148. 

■  Peareoll  v,  Chapin,  8  Wr.  9;  Negley  v.  Lindsay,  17  P.  F.  S.  217; 
Learning  r.  Wise,  23  id.  173;  Shisler  v.  Vandike,  11  Norris,  447. 

*  1  Leading  Cases  in  Equity,  4  Am.  ed.  832;  Heastings  v.  McGee,  16 
P.  F.  S.  384;  Whitney  v.  Allaire,  4  Den.  554. 

*  pp.  230-298. 

^  Share  v.  Anderson,  7  S.  &  R.  63;  Wilson  v.  Bigger,  7  W.  &  S. 
125. 
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rescission.^  A  recognition  or  admission  of  the  validity  of  the 
contract  in  the  course  of  conversation  with  a  third  person, 
will  not,  hovever,  operate  as  a  confirmation,  which  can  only 
arise  from  some  act  done  under  the  contract,  or  a  communi- 
cation made  to  the  opposite  party  or  some  one  acting  in  his 
behalf. 

1  HeastiDgs  v.  McGee,  16  P.  F.  S.  884;  Peaisoll  v.  Chapin,  8  Wr.  9. 
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CHAPTER  XV. 

UNILATERAL  CONTRACTS. 

Promises  in  consideration  of  Performance.  —  Time  of  Performance.  —  May  be 
retracted  before  Performance.  —  Unless  under  Seal  —  Gnarantj  of  Adyances 
at  the  Option  of  the  Promisee. 

What  is  a  sufficient  consideration  for  a  promise  depends  on 
the  terms  prescribed  by  the  promisor,  and  may  be  as  various 
as  the  human  mind,  but  it  must  in  general  be  some  act  done 
or  refrained  from,  or  some  engagement  made  at  his  request, 
and  beneficial  to  him  or  detrimental  to  the  promisee.  When 
the  request  is  that  the  promisee  shall  do  a  particular  thing, 
performance  is  the  one  thing  needful  for  the  completion  of  the 
contract.^  When,  on  the  other  hand,  the  promisor  requires 
that  the  promisee  shall  enter  into  a  mutual  engagement,  the 
condition  must  be  fulfilled  and  performance  will  not  suffice 
without  a  promise  to  perform. 

Parol  agreements  may  consequently  be  ranged  under  the 
two  heads  of  promises  in  consideration  of  promises,  and  prom- 
ises in  consideration  of  performance.^  In  contracts  of  the  lat- 
ter description  compliance  is  the  sufficient  and  indispensable 
evidence  of  the  promisee's  assent,  and  a  recovery  may  be  had 
on  proof  that  the  act  was  done  in  the  way  prescribed,  without 
showing  that  the  plaintiff  declared  his  intention  to  accept  or 
act  under  the  promise.^    This  results  from  the  obvious  truth 

»  Cottage  Street  Church  v,  Kendall,  121  Mass.  528;  Train  v.  Gold,  5 
Rck.  380;  Powers  v.  Bumcratz,  12  Ohio  St.  273;  White  v.  Baxter,  71 
N.  Y.  254 ;  Langdell,  Summary  of  the  Law  of  Contracts,  §  12. 

«  Clark  V,  Russel,  3  Watts,  213,  217 ;  Lampleigh  v.  Brathwait, 
Hobart,  105. 

«  Weaver  v.  Wood,  9  Barr,  220;  Brogden  v.  The  R.  R.  Co.,  2  App. 
Cases,  666,  691. 
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that  one  who  enters  into  an  engagement  is  entitled  to  prescribe 
tiie  terms  on  which  he  is  willing  to  be  bound,  and  if  these  are 
complied  with  cannot  justly  ask  for  more.    ^^  There  is/'  said 
Manle,  J.,  in  The  Fishmongers'  Company  v.  Robertson,*  "  a 
large  class  of  cases  mentioned  by  Pothier,  where  A  promises 
to  do  something  if  another  party,  B,  will  do  something  also. 
This  contract  is  not  binding  on  B,  but  if  he  does  the  act  it  be- 
comes binding  on  A."    "  So,"  Patteson,  J.,  observed  in  Morton 
V.  Burn,^  '^  if  I  say  that  if  you  will  furnish  goods  to  a  third 
person  I  will  guaranty  the  payment,  you  are  not  bound  to 
furnish  them,  but  if  you  do  furnish  them  in  pursuance  of  the 
contract  you  may  sue  me  on  the  guaranty."    It  is  established, 
in  accordance  with  these  principles,  that  one  who  promises  to 
reward  another  for  doing  an  act  or  rendering  a  service,  cannot 
withhold  the  stipulated  compensation  on  the  ground  that  the 
promisee  did  not  give  the  reciprocal  promise,  which  was  not 
asked  for,  and  remained  free  to  do  as  he  thought  proper.' 
This  is  entirely  consistent  with  the  rule  that  both  parties  must 
be  bound  or  neither,  because  such  a  promise  is  in  the  nature 
of  a  continuing  ofiFer,  and  may  be  recalled  at  any  time  before 
the  person  to  whom  it  is  made,  does,  renders,  or  refrains.    In 
Patton's  Executors  v.  Hassinger,^  a  man  of  full  age  became  ill 
while  working  for  the  plaintiff,  and  was  nursed  and  taken  care 
of  by  him.    His  father  on  learning  what  had  occurred  declared, 
although  not  in  the  plaintiff's  presence,  that  whoever  took 
care  of  his  son  should  be  well  paid.    These  words  were  re- 
lated to  the  plaintiff,  who  continued  to  provide  for  the  son  till 
he  died,  and  subsequently  called  on  the  father  for  compenssr 
tion,  when  the  latter  admitted  his  liability  and  said  he  would 
pay  as  soon  as  he  had  the  means.    A  suit  having  been  brought 
against  the  father,  it  was  held  that  as  the  plaintiff  had  ren- 
dered the  stipulated  service  he  was  entitled  to  recover,  al- 
though he  had  not  announced  his  intention  to  the  defendant, 

1  5  M.  &  G.  181, 171.  «  7  A.  &  E.  19. 

•  Patton  V.  Hassinger,  19  P.  F.  S.  811;  Loring  v.  Boston,  7  Met.  400; 
Powers  o.  Fowler,  4  £.  &  B.  611;  Oldershaw  v.  King,  2  H.  &  N.  517; 
WadBworth  v.  Allen,  8  Gat  174;  Goward  v.  Waters,  98  Mass.  606. 

«  10  P.  F.  &  811. 
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or  declared  his  willingness  to  accept  and  act  under  the  prom- 
ise. Thompson,  C.  J.,  observed  that  compliance  with  a  prop- 
osition is  the  most  significant  proof  of  acceptance,  and  that 
as  the  promise  was  not  to  pay  the  son's  debt,  but  an  independ- 
ent undertaking,  it  did  not  come  within  the  statute  of  frauds, 
or  require  to  be  in  writing. 

The  rule  was  accurately  stated  in  Lent  v.  Padelford,*  where 
Jackson,  J.,  said  that  one  of  the  reasons  in  arrest  of  judgment 
was  that  no  suJQBcient  consideration  was  set  forth  in  the  dec- 
laration. The  declaration  stated  that  in  consideration  that 
the  plaintiff  would  delay  the  service  of  an  execution  against  a 
third  person,  the  defendant  promised,  and  it  was  then  averred 
that  the  plaintiff  did  delay  the  service  accordingly.  This 
appeared  to  the  court  sufficient,  and  was  the  usual  mode  of 
declaring  in  such  cases  in  the  books  of  entries.  This  manner 
of  stating  the  consideration  and  the  contract  was  not  confined 
to  cases  of  forbearance.  It  was  not  uncommon  in  actions  for 
goods  sold,  to  declare  that  in  consideration  that  the  plaintiff 
would  sell  and  deliver  to  the  defendant  certain  goods,  the  lat- 
ter promised  to  pay  the  price,  and  then  to  aver  that  he  did 
sell  and  deliver  accordingly.  So,  in  consideration  the  plaintiff 
would  do  any  other  specific  thing,  and  then  aver  the  perform- 
ance without  alleging  that  the  plaintiff  had  promised  to  do  it. 
Under  such  circumstances  mutual  promises  were  not  requisite 
to  give  validity  to  the  contract. 

The  point  was  decided  the  same  way  in  Duval  v.  Trask,^ 
and  again  in  Train  v.  Gold,^  where  a  promise  that  a  third  per- 
son should  indemnify  the  plaintiff  if  he  executed  a  writ  which 
had  been  placed  in  his  hands  as  sheriff,  was  held  to  bind  the 
promisor  on  proof  that  the  levy  had  been  made  and  returned, 
although  the  plaintiff  did  not  signify  his  intention  to  accept 
or  act  under  the  promise,  and  the  only  manifestation  of  his 
assent  was  doing  the  act  required,  and  although  the  whole 
evidence  of  the  contract  lay  in  a  letter  written  by  the  defend- 
ant to  which  no  answer  was  returned  by  the  plaintiff,  so  that 
the  case  was  like  in  principle  to  a  letter  of  credit  or  prospec- 
tive guaranty.    "  If,"  said  Wilde,  J.,  in  delivering  the  opinion 

1  10  Masd.  230.  *  12  Mass.  154.  <  5  Pick.  380. 
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of  the  court :  "  A  promises  B  to  pay  him  a  sum  of  money  if 
he  will  do  a  particular  act,  and  B  does  it,  the  promise  there^ 
upon  becomes  binding,  although  B  at  the  time  of  the  promise 
does  not  engage  to  do  the  act.  In  the  intermediate  time  the 
obligation  is  inert  or  the  promise  suspended,  and  until  the 
performance  of  the  condition  there  is  no  consideration  and 
the  promise  is  nudum  pactum  ;  but  on  the  performance  of  the 
condition  by  the  promisee  it  is  clothed  with  a  valid  considera- 
tion which  relates  back  to  the  promise,  and  it  then  becomes 
obligatory.  So  if  a  reward  be  offered  for  the  apprehension  of 
a  culprit  or  for  the  doing  of  any  other  lawful  act,  the  promise 
when  made  is  nudum  pactum  ;  but  when  any  one  relying  upon 
the  promised  reward  performs  the  condition,  this  is  a  good  con* 
sideration  for  the  previous  promise  and  it  thereupon  becomes 
binding  on  the  promisor."  In  Morse  v.  Bellows,^  the  defend- 
ant was  in  like  manner  held  liable  on  a  promise  to  repay  the 
plaintiff  the  amount  which  he  might  expend  in  the  purchase 
of  certain  bonds,  although  the  latter  had  made  the  purchase 
in  question  without  giving  notice  of  his  assent  to  the  contract 
or  of  his  intention  to  act  in  accordance  with  its  terms.  And 
in  Barnes  v.-  Ferine,^  the  court  said  that  a  promise  in  consid- 
eration of  the  future  performance  of  an  act  indicated  by  the 
promisor  becomes  binding  as  soon  as  the  act  is  done,  although 
the  promisee  may  not  have  bound  himself  to  do  it. 

The  same  ground  was  taken  in  Kennaway  v.  Treleavan.' 
The  action  was  brought  on  the  following  instrument:  "I 
hereby  guarantee  to  you,  Messrs.  Kennaway  &  Co.,  the  sum 
of  £250,  in  case  that  Mr.  Paddon  should  default  in  his  capac- 
ity of  agent  and  traveller  to  you."  Baron  Parke  observed,  it 
had  been  said  and  truly,  that  there  was  no  binding  contract 
on  the  plaintiffs,  and  that  notwithstanding  the  guaranty  they 
were  not  bound  to  employ  Paddon.  There  were,  however, 
many  contracts  not  binding  on  both  sides  at  the  time  when 
made,  and  where  the  whole  duty  rested  with  one  of  the  con- 
tracting parties.  A  guaranty  fell  under  that  class,  when  a 
person  said :  ^^  In  case  you  choose  to  employ  this  man  as  your 
agent  for  a  week,  I  will  be  responsible  for  all  such  sums  as  he 

1  7  N.  H.  649.  *  9  Barb.  202.  *  6  M.  &  W.  498. 
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shall  receive  during  that  time  and  neglect  to  pay  over  to  you." 
The  party  indemnified  was  not  bound  to  employ  the  person 
designated,  but  if  he  did  employ  him,  the  guaranty  took  effect 
and  became  binding  on  the  pai*ty  who  gave  it.  It  was,  there- 
fore, no  objection  in  the  case  before  the  court  to  say  that  the 
plaintiffs  were  not  obliged  to  take  Paddon  into  their  service, 
but  having  done  so  the  guaranty  attached  and  the  defendants 
became  responsible  for  the  default. 

In  like  manner  one  who  mails  a  written  order  for  goods 
may  be  bound  to  accept  and  pay  for  them,  although  he  receives 
no  reply,  and  the  first  intimation  that  the  vendor  intends  to 
comply  with  the  request  is  the  arrival  of  the  goods.  The  ques- 
tion depends  on  the  wording  of  the  order,  and  if  that  is  a 
positive  direction  to  send  the  goods,  it  will  be  enough  for  the 
person  to  whom  it  is  addressed  to  do  as  he  is  bid,  without 
entering  into  an  engagement  to  that  effect.^  Such  an  inter- 
pretation should  not,  however,  be  adopted  unless  the  meaning 
is  clear,  and  the  natural  inference  is^at  the  writer  expects  a 
reply.  In  the  case  last  cited.  Cooper  wrote  to  Altimus  in- 
quring  if  he  had  staves  to  sell,  and  Altimus  answered :  ^  If 
you  would  let  me  know  how  much  you  would  give,  I  could 
get  four  thousand  at  $50  per  thousand."  Cooper  replied  on 
the  18th  of  October :  "  If  ttiey  are  rift  staves  and  good,  I  will 
give  you  $35  per  thousand  delivered  at  the  station."  Altimus 
sent  the  staves  without  answering,  but  they  were  rejected  by 
Cooper  on  the  ground  that  his  letter  of  the  18th  was  an  ofiFer 
which  should  have  been  accepted  in  order  to  complete  the 
contract.  The  court  held  that  the  letter  was  an  order  which 
did  not  call  for  a  reply,  and  became  obligatory  on  him  when 
the  staves  were  tendered  in  accordance  with  its  terms.  The 
judgment  is  obviously  sound ;  but  the  case  may  also  be  resolved 
into  an  ofiFer  on  the  plaintifiPs  part  to  procure  staves  for  the 
defendant  at  such  prices  as  he  should  think  fit  to  indicate, 
and  an  acceptance  of  it  by  the  plaintiff  with  a  statement  of 
the  sum  which  he  was  willing  to  give. 

To  make  a  promise  in  consideration  of  performance  valid, 
the  act  must  be  done  before  the  expiration  of  the  period  named 
1  Cooper  V.  AlUmus,  12  P.  F.  S.  486. 
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bj  the  promisor,  or  where  no  time  is  prescribed,  within  a  rear 
sonable  time.^  In  the  case  first  cited  the  defendant  wrote  on 
the  8th  of  October  requesting  an  allotment  of  fifty  shares  in 
a  joint  stock  company.  The  allotment  was  not  made  until  the 
23d  of  November,  and  the  court  gave  judgment  for  the  de- 
fendant on  the  ground  that  there  had  been  an  unreasonable 
delay.  So  in  Loring  v,  Boston,  the  arrest  of  a  criminal  three 
years  and  eight  months  after  a  reward  had  been  offered  for 
his  apprehension,  was  held  to  be  too  late  to  satisfy  the  require- 
ments of  the  promise. 

The  act  which  contributes  the  consideration  and  completes 
the  contract  need  not  however  be  done  in  the  promisor's  life- 
time, unless  there  is  an  express  or  implied  condition  to  that 
effect,  and  the  executors  of  one  who  has  agreed  with  another 
to  be  answerable  for  the  amount  that  may  become  due  to  him 
by  a  third  person  on  the  balance  of  accounts,  may  be  compelled 
to  pay  for  goods  sold  to  the  principal  debtor  after  the  guaran- 
tor's death,  but  before  it  was  communicated  or  became  known 
to  the  creditor.* 

It  has  been  already  stated  that  a  promise  is  not  obligatory 
at  common  law  unless  the  promisee  has  varied  his  position  in 
consequence  of  the  inducement  held  out  by  the  promisor. 
Until  some  act  is  done  or  engagement  made  on  the  faith  of 
the  promise  it  is  nudum  pactum,  and  may  be  recalled  at 
pleasure.  Or  to  state  the  rule  more  accurately,  a  promise  in 
consideration  of  performance  operates  as  a  request,  and  if  the 
person  to  whom  it  is  addressed  proceeds  after  notice  has  been 
given  to  him  to  desist,  he  is  not  entitled  to  compensation. 

The  observation  of  Chief  Justice  Gibson,  in  Weaver  v. 
Wood,'  that  when  the  consideration  is  executory  the  promise 
may  be  retracted  at  any  time  before  performance,  is  entirely 
just  where  the  promisee  has  neither  done  nor  agreed  to  do 
what  the  promisor  desired.  If,  for  instance,  I  promise  another 
1100  if  he  will  cut  down  a  tree  at  any  time  in  the  course  of 
the  coming  year,  without  asking  for  or  receiving  a  reciprocal 

^  Ramagate  Hotel  Co.  v.  Montefiore,  L.  R.  1  Ex.  100;  Loring  v.  Bos- 
ton, 7  Met  409. 
*  Bradbury  v.  Morgan,  1  H.  &  C.  249.  *  9  Barr,  220. 
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engagement,  I  may  countermand  my  request  at  any  time  before 
the  work  is  actually  begun,  and  if  he  insists  on  proceeding  it 
will  be  at  his  peril.  In  like  manner  a  promise  to  be  answera- 
ble for  such  money  as  may  be  advanced  to  a  third  person 
within  a  certain  period  may  be  recalled  even  when  the  engage- 
ment is  that  the  guaranty  shall  endure  until  the  time  expires. 
In  Oflforii  v.  Davies,^  the  defendants  jointly  and  severally 
guaranteed  for  the  space  of  twelve  calendar  months  the  due 
payment  of  all  such  bills  of  exchange  as  the  plaintiff  might 
discount  for  the  benefit  of  a  third  person  whom  the  defend- 
ants desired  to  befriend.  The  defence  was  that  after  the 
making  of  the  guaranty,  and  before  the  plaintiff  had  discounted 
such  bills  of  exchange  or  advanced  any  money,  the  defendants 
countermanded  the  guaranty,  and  requested  the  plaintiff  not 
to  give  credit  under  it  to  the  principal.  Earle,  C.  J.,  said,  in 
delivering  judgment,  that  "  the  promise  by  itself  created  no 
obligation,  and  was  in  effect  conditioned  to  be  binding  if  the 
plaintiff  acted  upon  it  either  to  the  benefit  of  the  defendants 
or  to  his  own  detriment.  But  until  the  condition  had  been 
at  least  in  part  fulfilled,  the  defendants  were  entitled  to  re- 
voke the  promise.  In  the  case  of  a  guaranty  in  the  ordinary 
form,  the  right  of  revocation  before  the  credit  had  been  given 
was  not  denied ;  and  this  right  was  not  affected  by  the  prom- 
ise being  expressed  to  be  for  twelve  months,  or  the  fact  that 
some  discounts  had  been  made  before  the  notice  of  revoca- 
tion, and  repaid."  Judgment  was  accordingly  entered  for  the 
defendants. 

The  difference  between  contracts  which  become  valid  on 
assent,  and  those  which  derive  their  obligation  from  the  pas- 
sage of  a  consideration,  is  marked  by  this  decision  with  great 
distinctness.  A  covenant  to  be  answerable  for  such  defaults 
as  may  be  committed  by  a  third  person  during  his  continuance 
in  the  employment  of  the  covenantee,  cannot  be  annulled  by 
the  covenantor  without  the  consent  of  the  other  party  to  the 
obligation.  In  Calvert  v.  Gordon,^  the  bond  sued  on  was  con- 
ditioned for  the  fidelity  of  one  Edwards  as  collecting  clerk  of 
the  plaintiffs  while  he  should  continue  in  their  service.  The 
1  12  C.  B.  N.  8.  748.  «  3  M.  &  R.  124. 
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obligor  died  after  the  execution  of  the  bond,  and  the  defend- 
ant, as  his  executrix,  thereupon  gave  notice  that  she  would 
no  longer  be  responsible  for  the  good  conduct  of  Edwards,  and 
that  if  the  plaintiffs  continued  to  employ  him  they  must  take 
the  risk.  The  only  difference  between  this  case  and  Offord  v. 
Davies  arose  from  the  seal.  The  court  held  that  the  guar- 
antor might  have  stipulated  that  he  should  be  entitled  to  with- 
draw on  notice.  He  had  not  done  so,  and  had,  on  the  contrary, 
coYenanted  to  be  answerable  during  an  indefinite  period.  Such 
engagement  was  obligatory,  and  must  be  observed.  An  appli- 
cation was  subsequently  made  for  relief  in  equity  without 
success.^ 

The  result  of  the  authorities,  therefore,  is  that  inasmuch  as 
a  guaranty  under  seal  is  binding  immediately  upon  delivery 
and  acceptance,  it  cannot  be  recalled  by  the  covenantor,  even 
when  conditioned  for  the  performance  of  some  act  by  the  cove- 
nantee which  constitutes  its  consideration,  or  more  properly 
cause,  and  which  the  latter  may  omit  or  fulfil  at  pleasure.  An 
unsealed  guaranty,  on  the  other  hand,  does  not  become  obli- 
gatory until  a  consideration  moves  from  the  creditor,  and 
a  revocation  will  consequently  be  in  time  down  to  the  last 
moment  before  he  gives  or  agrees  to  give  the  credit  required 
by  the  guarantor. 

The  Roman  was  in  these,  and  some  other  respects,  more 
analogous  to  the  English  law  than  is  the  civil  law  as  adminis- 
tered in  Europe  at  the  present  day.  The  stipulation  became 
obligatory  and  precluded  retraction  as  soon  as  the  question 
met  vdth  a  formal  response,  whether  it  was,  or  was  not,  sub- 
ject to  a  condition.  An  informal  unilateral  promise,  on  the 
other  hand,  was  nudum  pactum^  and  might,  even  when  made 
in  consideration  of  an  act  to  be  done  by  the  promisee,  be 
recalled  before  he  complied,  although  performance  on  his 
part  might  give  rise  to  an  innominate  obligation. 

An  offer  or  pollicitation  was  not  obligatory  until  the  person 

to  whom  it  was  addressed  agreed  to  comply,  and  it  made  no 

difference  that  the  offerer  promised  to  allow  the  offeree  time 

to  make  up  his  mind,  and  not  to  retract  during  the  interval. 

1  Gordon  v.  Calvert^  2  Simons,  253;  4  Bussell,  681. 
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A  Roman  could  not,  therefore,  any  more  than  can  an  English- 
man, bind  himself  informally  to  give  the  refusal  of  a  house  or 
chattel,  or  that  another  should  have  a  day  or  week  to  decide 
whether  he  would  do  an  act  or  render  a  service  with  a  view  to 
remuneration,  because  mutuality  was  essential  to  a  consensual 
contract,  and  the  only  effectual  means  of  making  a  unilateral 
promise  was  a  stipulation,  as  it  now  is  a  covenant.  A  naked 
guaranty  like  that  given  in  Offord  v.  Davies,  and  Bradbury 
V.  Morgan  would  have  been  as  revocable  at  Rome  as  it  is  in 
England  at  the  present  day,  even  if  an  obligation  might  have 
arisen  from  an  advance  made  or  credit  given  while  it  was  still 
standing  and  unrecalled. 

On  the  downfall  of  the  Roman  Empire  the  customary  form, 
which  had  been  so  long  observed  became  obsolete,  and  if  the 
intention  on  one  side  to  promise,  and  on  the  other  to  assent, 
was  clearly  expressed  it  mattered  not  by  what  word3.  The 
promise  might  be  absolute  or  conditional ;  but  the  obligation 
arose  in  either  case  from  the  engagement  made  on  one  side 
and  the  assent  given  on  the  other,  and  not  from  the  perform* 
ance  of  the  terms  prescribed  by  the  promisor,  although  it 
might  fail  if  they  remained  unfulfilled.  While  such  was  the 
result  on  the  continent  of  Europe,  the  Anglo-Norman  jurists 
adhered  to  the  doctrine  of  the  Roman  law, — that  a  naked  pact 
will  not  sustain  an  action.^  If  the  promise  was  made  by  deed, 
the  sealing,  delivery  and  acceptance  of  the  instrument  were 
conclusive  evidence  that  both  minds  had  met  in  a  common 
purpose;  but  a  parol  undertaking  was  invalid.  It  was  at 
length  established  that  a  promise  and  a  consideration,  or  in 
other  words,  an  act  done,  or  liability  incurred  by  one  party  in 
pursuance  of  an  assurance  given  by  the  other,  are  not  only, 
equally  with  delivery  and  acceptance,  or  the  Roman  question 
and.  response,  proofs  of  agreement,  but  impose  an  obligation 
that  cannot  be  violated  consistently  with  good  faith.  The 
civil  and  common  law  thus  diverged,  and  are  now  separated  by 
a  greater  interval  than  divides  either  from  the  Roman  law. 

It  has  been  held  in  some  instances,  and  taken  for  granted  in 
others,  that  although  the  promisee  need  not  bind  himself  to 

1  Ante,  p.  16. 
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do  the  act  which  constitutes  the  consideration  for  the  promise, 
he  must  still  signify  his  assent  or  acceptance  forthwith,  or 
within  a  reasonable  time ;  and  if  this  requisite  is  not  com- 
plied with  cannot  recover  on  proof  that  the  act  was  done.  If 
such  is  the  rule  of  the  civil,  it  does  not  prevail  at  common  law, 
where  the  fulfilment  of  that  which  the  promisor  requests  or 
stipulates  for  has  always  been  deemed  the  best  and  sufficient 
proof  of  assent,  and  notice  need  not  be  given  unless  the  circum- 
stances are  such  that  the  defendant  cannot  inform  himself  by 
inquiry.^  In  Yard  v.  Eland  the  plain tijff  declared  that  foras- 
much as  the  defendant  was  indebted  to  the  plaintifiPs  wife  as 
executrix  of  J.  S.  for  arrears  of  rent  incurred  in  the  lifetime 
of  J.  S.,  the  defendant  assumed  to  the  plaintiff  that  in  consid- 
eration that  the  plaintiff  at  the  special  instance  and  request  of 
the  defendant  would  forbear  to  sue  the  defendant  until  Mich- 
aelmas next  following,  he  would  pay  the  money  to  the  plain- 
tiff, etc.,  and  that  the  plaintiff  assvmptiom  fidem  adhibens  for- 
bore to  sue,  etc.,  mitil  Michaelmas,  etc.,  and  averred  that  his 
wife  was  alive,  and  that  the  defendant  had  not  paid  the  money. 
And  upon  rion  assumpsit  pleaded,  and  a  verdict  rendered  for 
the  plaintiff,  Gould  moved  in  arrest  of  judgment  that  it  was 
not  averred  that  when  the  defendant  desired  a  day  of  payment 
the  plaintiff  consented  to  give  it  to  him ;  but  it  was  only 
said  quod  assumptioni  fidem  adhibens  he  forbore,  so  that  the 
defendant  might  remain  in  fear  all  the  time ;  and  so  the  con- 
sideration failed.  .  But  to  this  it  was  answered  by  the  court 
that  it  was  averred  that  the  plaintiff  forbore,  etc.,  which  was 
sufficient  consent,  and  judgment  was  rendered  for  the  plain- 
tiff. Although  the  point  that  the  defendant  ought  to  have 
declared  his  assent  whether  he  did,  or  did  not,  bind  himself  to 
comply,  was  not  made  by  counsel  or  adjudged  by  the  court,  it 
still  is  one  that  would  hardly  have  passed  sub  silentio  in  this 
and  numerous  other  instances  had  it  been  deemed  tenable. 

The  principle  is  the  same  whether  the  consideration  con- 
sists in  doing  or  refraining,  and  a  request  for  time  followed  by 

^  See  Powers  v.  Bomcratz,  12  Ohio  St.  872;  Douglass  t;.  Howland,  24 
Wend.  35;  Yard  v.  Eland,  1  Lord  Raymond,  368;  2  Am.  Leading  Cases,  5 
ed.  04-106  ;  Langdell,  Summary  of  the  Law  of  Contracts,  §§  2, 4, 6, 12. 
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forbearance  will  uphold  a  promise  by  a  third  person  to  pay  the 
debt,  although  the  creditor  does  not  bind  himself  by  a  promise, 
or  the  guarantor  name  the  period  during  which  the  delay  is 
to  continue,  because  he'  may  be  presumed  to  have  intended  a 
reasonable  time,  and  the  question  whether  it  has  been  accorded 
is  one  of  fact  for  the  jury.*  The  courts  are  slow  to  permit  a 
defendant  to  withhold  compensation  on  the  plea  that  his  lan- 
guage was  too  vague  to  constitute  a  contract,  and  might  have 
been  taken  in  a  different  sense  from  that  in  which  it  was 
understood,  and  acted  upon.^ 

In  Clark  v.  Russel,^  the  question  was  answered  by  one  who 
thoroughly  understood  the  principles  and  practice  of  the  com* 
mon  law.  ^'  It  is  not  essential,"  said  Chief  Justice  Gibson, 
^*  that  the  plaintiff  should  have  bound  himself  to  forbear  or 
stay  proceedings  on  the  original  security  so  as  to  give  an 
action  for  a  breach  of  promise.  Such  an  agreement  would 
undoubtedly  be  a  valid  consideration,  and  might  be  so  laid 
according  to  the  precedents  in  cases  of  mutual  promises  which 
are  reciprocally  the  consideration  of  each  other,  and  which 
must  therefore  be  simultaneous,  concurrent  and  equally  obli- 
gatory ;  but  where  the  consideration  is  not  promise  for  prom- 
ise, less  than  a  positive  engagement  to  do  an  act  which  when 
done  is  to  be  the  meritorious  cause  of  the  promise,  may  be  a 
sujQBcient  consideration  for  it.  A  positive  act  is  more  evincive 
of  the  distinction  than  a  negative  one.  If  I  promise  to  com- 
pensate my  neighbor  if  he  will  do  a  specific  act  of  service  for 
me,  and  he  does  it  in  consequence,  he  may  maintain  an  action, 
though  he  had  not  bound  himself  to  do  it.  The  consideration 
of  such  a  promise  belongs  to  the  class  called  executory,  the 
promise  itself  being  in  its  nature  conditional.  .  .  .  Now  the 
condition  of  forbearance  belongs  to  the  executory  class,  being 
usually  so  stated  in  the  precedents;  and  it  differs  in  no  par- 
ticular from  the  instance  put,  except  that  the  act  is  of  a  neg- 
ative instead  of  an  affirmative  nature ;  and  it  is  this  negative 

1  Downing  v.  Funk,  5  Rawle,  69;  Clark  v.  Russel,  3  Watts,  213;  Yard 
v.  Eland,  1  Lord  Raymond,  368;  2  Am.  Leading  Cases,  5  Am.  ed.  104. 
a  Giles  V.  Ackles,  9  fiarr,  147;  Caldwell  v.  Heitshu,  9  W.  &  S.  51. 
s  3  Watts,  213. 
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nature,  rendering  as  it  does  the  motive  of  the  act  equivocal, 
that  induces  the  mind  to  hesitate.  It  might  be  supposed  from 
an  expression  of  the  judge  who  delivered  the  judgment  in 
Bixler  v.  Beam,^  that  a  positive  engagement  to  forbear  was 
thought  indispensable  in  all  cases ;  but  it  is  intimated  in  the 
succeeding  sentences  that  actual  forbearance  at  the  instance 
of  the  defendant  may  also  be  sufficient,  on  the  principle  that 
a  single  spark  of  benefit  received  on  the  foot  of  the  promise  is 
a  valid  consideration." 

A  different  view  prevails  in  Massachusetts  where  it  has 
been  decided  on  grounds  that  are  bj  no  means  clear,  that  for- 
bearance in  pursuance  of  a  request  is  not  a  consideration  un- 
less the  creditor  binds  himself  to  give  time.^ 

A  guaranty  of  such  advances  as  the  creditor  may  think  fit 
to  make,  is  obviously  within  the  rule  that  a  promise  to  be  an- 
swerable in  consideration  of  an  act  to  be  done  at  a  future  pe- 
riod, may  be  binding  without  other  evidence  of  assent  than 
that  resulting  from  the  doing  of  the  act  by  the  promisee ;  and 
hence  it  is  not  necessary  in  declaring  on  such  an  instrument 
to  aver  that  it  was  accepted,  or  in  other  words,  that  the  guar- 
antor was  informed  that  the  creditor  had  received  and  would 
entertain  his  proposition,  which  is  all  that  such  a  request  calls 
for  until  the  time  arrives  for  granting  or  withholding  what  it 
asks.  If  the  latter  gives  the  credit  or  makes  the  stipulated 
advance,  the  obligation  is  complete,  and  no  further  evidence 
of  assent  is  requisite.^  In  Bradbury  v.  Morgan  a  declaration 
setting  forth  that  the  defendant's  testator  requested  the  plain- 
tiffs to  give  credit  to  a  third  person,  and  promised  to  guaranty 
the  running  balance  of  his  account,  was  accordingly  held  good 
on  demurrer,  although  it  did  not  aver  that  the  plaintiffs  ac- 
cepted the  guaranty  or  signified  their  assent  otherwise  than 
by  a  compliance  with  the  request,  which  did  not  take  place 
until  after  the  guarantor's  death. 

1  8  P.  &  W.  282,  286. 

*  Mecorney  v.  Stanley,  8  Cash.  85;  Manter  v,  GhorchiU,  127  Masd.  81. 
See  Boyd  v.  Freize,  5  Gray,  553. 

•  Johnston  v.  Nicholls,  1  G.  B.  251;  Ghapman  v,  Sutton,  2  id.  084; 
Boyd  V.  Moyle,  id.  648. 
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This  rule  prevails  in  New  York,  Maryland,  Michigan,  Ohio, 
and  Tennessee,  and  is  the  only  one  consistent  with  the  doc* 
trine  of  pleading  and  the  principles  of  the  common  law.^ 

When,  however,  the  offerer  merely  declares  his  willingness 
to  be  bound  if  it  is  agreeable  to  the  creditor,  and  may  induce 
him  to  give  better  terms  to  the  principal  debtor,  there  will 
be  no  contract  unless  he  gives  notice  of  his  assent,^  and  a 
guaranty  is  thereupon  given  in  an  unqualified  form.  A  deda* 
ration  that  a  man  does  not  object  to  make  a  promise  obviously 
is  not  an  agreement,  but  a  mere  expression  of  his  readiness 
to  enter  into  an  engagement.^  In  Mozley  v.  Tinkler,*  the  de- 
fendant wrote  as  follows :  "  Mr.  Prance  informs  me  that  you 
are  about  publishing  an  arithmetic  for  him  and  another  per- 
son, and  I  have  no  objection  to  being  answerable  as  far  as 
£50.  For  my  reference  apply  to  Messrs.  Brook  &  Co.,  of  this 
place."  The  court  said  that  it  was  not  necessary  in  con* 
tracts  of  this  nature  that  both  the  parties  should  be  bound. 
It  was  sufficient  if  the  party  sued  was  shown  to  be  liable.  In 
the  present  instance  it  was,  however,  clear  that  the  defendant 
only  meant  to  be  bound,  in  case  on  inquiry  the  plaintiffs 
should  be  satisfied  in  regard  to  his  solvency.  And  as  this 
was  a  matter  peculiarly  within  the  knowledge  of  the  plaintiffs, 
they  ought  to  have  given  notice  of  it  to  the  defendant  before 
proceeding  under  the  guaranty.  The  same  point  was  de- 
termined in  Morten  v.  Marshall.^  In  Mclver  v.  Richardson,^ 
the  question  arose  on  the  following  letter  written  by  the  de- 
fendants to  the  plaintiff :  — 

"Gentlbhen,  — As  I  understand  Messrs.  David  Anderson  <b  Ck>.,  of 
Quebec,  have  given  you  an  order  for  rigging,  etc.,  which  will  amoont 
to  about  £4,000,  I  can  assure  you  from  what  I  know  of  their  honor 

1  Douglass  V.  Howland,  24  Wend.  35;  Smith  v.  Dann,  6  Hill,  643; 
Union  Bank  v.  Coster,  3  N.  Y.  203,  206;  Caton  o.  Shaw,  2  Harris  &  Gill, 
13;  Powers  v,  Bumcratz,  12  Ohio  St.  273;  Bright  v.  McKnight,  1  Sneed, 
168;  Farmers'  &  Mechanics'  Bank  v,  Kercheval,  2  Mich.  504;  Clark  o. 
Russel,  3  Watts,  213;  Yard  v.  Eland,  1  Lord  Baymond,  368 ;  Bradbury  o. 
Morgan,  1  H.  &  C.  249;  2  Am.  Leading  Cases,  5  ed.  107;  Marshall  v. 
M'Cleary,  42  Md.  374. 

>  Gaunt  V.  Hill,  2  Stark.  9, 18.        *  Symmons  v.  Want,  2  Stark.  870. 

M  C.  M.  &  R.  692.  «  2  H.  &  C.  305.  •  1  M.  &  S.  657. 
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and  probity,  you  will  be  perfectly  safe  in  crediting  them  to  that 
amount;  indeed  I  have  no  objection  to  guarantee  you  against  any 
loss  from  giving  them  this  credit." 

This  paper  was  communicated  by  Anderson  to  the  plain- 
tiffs, who  were  not  satisfied  but  required  an  additional  secur- 
ity, which  was  given,  and  the  rigging  thereupon  sold  and 
delivered.  Anderson  &  Co.  subsequently  made  default,  and 
suit  was  brought  against  the  guarantor.  Lord  EUenborOugh 
said  that  the  question  to  be  determined  was  whether  the  letter 
should  be  viewed  as  a  perfected  and  conclusive  guaranty,  or 
merely  as  a  proposition  tending  to  a  guaranty.  It  was  re- 
garded by  the  court  in  the  latter  aspect.  What  the  language 
of  the  writer  implied  was  that  if  applied  to  he  would  guar- 
anty, but  no  such  application  had  been  made.  On  the  con- 
trary, it  appeared  that  other  security  had  been  demanded  and 
obtained.  It  was  not  until  some  time  afterwards,  and  when 
the  purchaser  had  failed,  that  the  defendants  learned  that 
ttieir  proposition  had  been  communicated  to  the  plaintiffs. 
The  letter  must  therefore  be  regarded  as  a  mere  overture  and 
not  as  a  promise.  If  the  defendant  had  been  notified  that  it 
was  entertained,  and  had  thereupon  signified  his  consent,  it 
would  have  been  converted  into  a  contract.  As  the  matter 
stood  there  was  nothing  by  which  he  could  be  bound. 

The  main  ground  of  the  judgment  seems  to  have  been  that 
it  did  not  su£Sciently  appear  that  the  plaintiffs  gave  the  credit 
on  the  faith  of  the  promise.  It  is  not  enough  that  the  prom- 
isee pursues  the  course  indicated  by  the  promisor,  the  promise 
must  be  the  inducement  to  the  act.^  If  he  is  influenced  by 
motives  which  are  foreign  to  the  promise,  and  it  is  not  a  prox- 
imate or  operative  cause,  the  obligation  does  not  attach.  There 
is,  nevertheless,  a  manifest  distinction  between  a  readiness  to 
contract  and  an  actual  promise.  One  who  says  he  is  willing 
to  be  answerable,  if  it  is  desired,  is  not  answerable  unless  he 
is  notified  and  enters  into  the  engagement.  The  expression 
of  a  purpose  or  design  which  the  party  does  not  pledge  him- 
self to  carry  into  effect  is  not  a  promise.  If  A  writes  to  B 
that  if  it  is  satisfactory  to  him  A  will  guaranty  any  loan 
^  Ante;  Clark  v.  Rosael,  8  Watts,  21S. 
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that  B  may  make  to  C,  and  B  does  not  reply  or  signify  his 
assent  in  some  other  way,  A  cannot  know  whether  B  requires 
security,  nor  whether  he  deems  A's  security  adequate,  nor 
that  he  is  willing  to  have  any  business  relations  with  A. 
Under  these  circumstances  there  are  two  conditions,  —  one 
that  B  shall  communicate  his  willingness,  the  other  that  the 
advance  shall  be  made  ;  and  there  is  no  contract  unless  both 
are  4Fulfilled.  But  this  interpretation  should  not  be  adopted 
unless  the  sense  requires  it,  because  ambiguous  language 
should  always  be  taken  most  strongly  against  the  person  by 
whom  it  is  employed. 

On  the  basis  of  these  decisions  the  Supreme  Court  of  the 
United  States  and  some  of  the  State  courts  have  raised  a 
superstructure  extending  much  beyond  the  foundation.  Every 
promise  however  positive  and  unequivocal,  to  be  answerable 
for  such  sales  or  advances  as  may  be  made  to  a  third  person, 
is  treated  as  an  overture  or  proposal  requiring  acceptance. 
It  is  not  enough  that  the  principal  debtor  obtains  the  credit 
asked  for ;  the  guaranty  must  be  accepted  or  the  intention  to 
act  under  it  communicated  to  the  guarantor,  and  he  must  be 
informed  of  the  extent  and  nature  of  the  advances  within  a 
reasonable  time  after  they  are  made.  Some  decisions  go  still 
further  by  requiring  a  demand  on  the  principal,  and  that  his 
default  shall  be  made  known  to  the  guarantor.  This  curious 
and  elaborate  system  has  generally  been  referred  to  Russell 
V.  Clark.^  The  doctrine  of  Chief  Justice  Marshall  in  that  in- 
stance is  however,  Substantially  the  same  as  that  of  Lord 
EUenborough  in  Mclver  v.  Richardson,  that  the  paper  in  evi- 
dence was  not  a  promise,  but  an  overture  which  unaccepted 
did  not  constitute  a  contract.  The  common  law  was  not  left 
behind  until  Douglass  v.  Reynolds.'  Suit  was  there  brought 
on  a  letter  addressed  by  the  defendants  to  the  plaintiffs  in  the 
following  words :  — 

"  Qbntlehen,  —  Our  friend,  Mr.  Chester  Earing,  to  assist  him  in 
business,  may  require  your  aid  from  time  to  time,  either  by  acceptance 
or  indorsement  of  his  paper,  or  advances  in  cash.  In  order  to  save 
you  from  harm  in  so  doing,  we  do  hereby  bind  ourselves  severally 

1  7  Crancb,  69.  >  7  Peten,  118. 
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and  jointly  to  be  responsible  to  you  at  any  time  for  a  sum  not  exceed- 
ing $8,000,  should  the  said  Chester  Harinig  fail  to  do  so." 

On  the  trial  of  the  case  the  court  was  asked  to  instruct  the 
jury:  "1st.  That  to  entitle  plaintiffs  to  recover,  they  must 
prove  that  notice  was  given  within  a  reasonable  time  of  the 
receipt  of  the  said  letter  of  guaranty  that  the  same  had  been 
accepted.     2d.  That  the  plaintiffs  must  prove  that,  in  a  reason- 
able time  after  the  making  of  the  advances,  acceptances  and 
endorsements  for  the  said  Haring,  on  the  faith  of  the  said  guar- 
anty, they  notified  the  defendants  of  the  amount  and  extent 
thereof.    8d.  That  to  entitle  the  plaintiffs  to  recover  they  must 
also  prove  that  payment  was  demanded  from  the  principal,  and 
that  notice  of  such  demand  and  non-payment  was  given  in  a 
reasonable  time  to  the  defendants."    These  instructions  were 
refused  by  the  court  below,  and  the  question  brought  on  error 
before  the  Supreme  Court  of  the  United  States.    Story,  J.,  held, 
in  delivering  judgment,  that  the  first  proposition  ought  to 
have  been  aflBrmed.    A  party  giving  a  letter  of  guaranty  had  a 
right  to  know  whether  it  was  accepted,  and  whether  the  per- 
son to  whom  it  was  addressed  meant  to  give  credit  on  the  foot- 
ing of  it  or  not.    It  might  regulate  in  a  great  measure  his 
course  of  conduct  and  his  exercise  of  vigilance  in  regard  to 
the  party  in  whose  favor  the  guaranty  was  given.     Especially 
was  it  important  in  the  case  of  a  continuing  guaranty,  since 
it  might  guide  his  judgment  in  recalling  it  or  suspending  it. 
The  second  proposition  was  said  to  be  correct  in  principle  but 
not  applicable  to  the  case  in  hand.     If  the  guaranty  had  been 
limited  to  a  single  transaction  it  would  clearly  have  been  the 
duty  of  the  plaintiffs  to  have  given  notice  of  the  advances,  ac- 
ceptances and  indorsements  made  to  Haring  within  a  reasona- 
ble time  after  they  were  made.    The  case  under  consideration 
was  that  of  a  continuing  guaranty  in  which  the  parties  con- 
templated a  series  of  transactions ;   and   as  the  defendants 
must,  in  receiving  notice  of  the  acceptance,  necessarily  have 
understood  that  there  might  be  successive  advances,  accept- 
ances and  endorsements,  which  would  be  renewed  and  dis- 
charged from  time  to  time,  there  was  no  ground  of  principle 
or  policy  on  which  to  rest  the  doctrine  that  notice  of  each 
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successive  transaction  as  it  arose  should  be  given.  All  that 
could  be  required  was  that  when  all  the  transactions  between 
the  plaintiffs  and  Earing  under  the  guaranty  were  closed,  the 
guarantors  should  have  notice  within  a  reasonable  time,  of 
the  amount  for  which  they  were  responsible.  And  if  the  in- 
struction had  asked  nothing  more  than  this,  it  would  have 
been  directly  within  the  authority  of  Russell  v.  Clark,^  and 
could  not  properly  have  been  withheld  from  the  jury.*  The 
third  proposition  was  said  to  be  clearly  just.  "  By  the  very 
terms  of  this  guaranty,  as  well  as  by  the  general  principles  of 
law,  the  guarantors  were  only  collaterally  liable  upon  the  fail- 
ure of  the  principal  debtor  to  pay  the  debt.  A  demand  upon 
him  and  a  failure  on  his  part  to  perform  his  engagement  were 
indispensable  to  constitute  a  ccmus  fcederis.  The  creditors 
were  not  bound  to  institute  any  legal  proceedings  against 
the  debtor,  but  they  were  required  to  use  reasonable  diligence 
to  make  demand  and  give  notice  of  non-payment."  When, 
however,  the  case  came  again  before  the  court  ^  it  was  held 
that  the  failure  to  make  demand  on  the  principal  and  give 
notice  of  his  default,  was  not  a  defence  unless  it  resulted  in 
injury  to  the  guarantor,  and  would  consequently  be  excused 
by  proof  that  he  was  insolvent  when  the  debt  matured. 

It  has  been  held  in  numerous  instances,  in  accordance  with 
the  doctrine  of  Douglass  v.  Reynolds,  that  a  guaranty  is  not 
binding  unless  the  assent  of  the  person  to  whom  it  is  addressed 
is  communicated  to  the  guarantor,  or  the  circumstances  are  such 
as  to  excuse  the  want  of  notice  by  showing  that  he  knew  the 
intention  of  the  creditor  to  accept  and  act  under  the  guaranty.^ 

^  7  Cranch,  69;  and  Edmondston  v.  Drake,  5  Peters,  624. 

s  Oxiey  v.  Toung,  2  H..B1.  613;  Peel  v.  Tatlock,  1  Bos.  &  P.  419. 

•  See  12  Peters,  497. 

^  Lee  V.  Dick,  10  Peters,  482;  Adams  v.  Jones,  12  id.  207;  Mussey  o. 
Rayner,  22  Pick.  223;  Lawrence  v.  McCalmont,  2  How.  426;  White  v. 
Reed,  15  Conn.  467;  Kay  v.  Allen,  9  Barr,  320;  Lowe  v.  Beckwith,  14  B. 
Mon.  18i;  Oaks  v.  Weller,  1-3  Vt.  106;  16  id.  63;  Lowry  v.  Adams,  22 
id.  160;  Emerson  v.  Graff,  5  Casey,  358;  Kellogg  v.  Stockton,  id.  460; 
King  V.  Batterson,  13  R.  I.  117;  Thompson  v.  Glover,  78  Ky.  193,  Daris 
Se?nng  Machine  Co.  9.  Jones,  61  Ma  409;  Davis  Sewing  Machine  Co.  o. 
Richards,  115  U.  S.  524.    See  Cooke  v.  Ome,  37  HI.  186. 
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Notwithstanding  the  high  authority  of  the  court  by  which 
this  rule  was  first  laid  down,  it  would  seem  to  have  no  foundsr 
tion  in  the  common  law.  All  that  is  requisite  to  the  validity 
of  a  promise  in  consideration  of  performance  is  that  the  tiling 
stipulated  for  shall  be  done,  and  assent  need  not  be  given 
beforehand,  because  the  intention  is  that  the  promisee  shall  be 
free  to  act  as  he  thinks  proper  when  the  time  arrives.  He  is 
not  asked  to  promise,  but  to  perform,  and  until  the  time  of 
performance  comes,  assent  is  a  useless  ceremony,  which  leaves 
the  parties  where  they  were  before.  The  source  of  the  decision 
must,  consequently,  be  sought  in  the  civil  law  where  the  obli- 
gation of  a  promise  depends  on  the  assent  of  the  promisee,  and 
ttie  terms  prescribed  by  the  promisor  are  regarded  not  in 
the  light  of  a  consideration,  but  as  conditions  which  suspend 
and  may  avoid  the  obligation.^  Agreeably  to  this  doctrine, 
an  undertaking  to  repay  such  loans  or  advances  as  may  be 
made  to  a  third  person,  becomes  obligatory  immediately  on 
acceptance,  although  it  cannot  be  enforced  until  the  money  is 
actually  advanced  or  credit  given.  Such  obligations  are  desig- 
nated by  Pothier  as  conditionelles  potestativeSj  and  bind  the 
debtor  while  leaving  the  creditor  at  large ;  but  they  notwith- 
standing follow  the  general  rule  that  assent  must  not  only  be 
given  but  announced,  which  applies  whether  the  engagement 
is  absolute  or  conditional,  gratuitous  or  for  a  stipulated  reward. 
If  I  promise  my  neighbor  $60  if  within  a  year  he  will  cut  down 
a  tree  that  darkens  my  windows,  and  he  accedes,  I  am  bound 
while  he  has  twelve  months  in  which  to  make  up  his  mind, 
and  if  I  prevent  him  from  felling  the  tree,  he  will  be  as  much 
entitled  to  the  money  as  if  he  had  actually  done  the  work. 

It  is,  in  like  manner,  entirely  competent  under  the  same  law 
for  one  who  desires  to  sell  or  purchase,  to  give  a  promise 
that  the  opposite  party  shall  have  time  for  consideration, 
which  will  be  obligatory  immediately  on  receiving  the  assent 
of  the  promisee,  although  he  does  not  enter  into  a  reciprocal 
engagement,  but  will  fail  if  he  does  not  agree  to  the  terms 
proposed  before  the  delay  expires.    The  condition  is  not, 

1  Pothier,  Traits  des  Obligations,  Partie  ii.  ch.  ill.  art.  1,  §§  1,  2,  8. 
Nos.  198-214;  Maynz,  i.  §  88,  u.,  §  205. 
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therefore,  as  in  the  case  of  an  ordinary  offer,  precedent,  bat 
subsequent  to  the  obligation.^ 

A  promise  may,  nevertheless,  be  subject  to  a  condition  pre- 
cedent, which  is  essential  to  the  obligation,  and  must  be  ful- 
filled before  that  can  come  into  being.  The  question  depends 
on  tlie  intention  of  the  parties,  as  gathered  from  their  language 
or  the  nature  of  the  transaction.  K  I  say  that  I  will  give 
$500  for  a  horse,  the  undertaking  depends  necessarily  for  its 
effect  on  the  willingness  of  the  owner  to  part  with  the  animal, 
and  is  not  obligatory  until  he  accepts.  Such  a  promise  is 
known  as  a  pollicitation,  or  offer,  and  operates  both  as  a 
promise  and  a  request ;  a  request  that  the  offeree  will  agree 
to  sell,  and  a  promise  that  if  he  does  the  offerer  will  buy ; 
and  consent,  though  signified  oi^ly  by  an  inclination  of  the 
head,  operates  as  a  reciprocal  engagement  which  completes 
the  contract. 

The  rule  is  stated  in  M'Douall's  Institutes,*  as  cited  in 
Dunlop  V.  Higgins:^  ^'Conditional  obligations  properly  so 
termed  are  presently  binding  and  irrevocable,  and  only  the 
effect  is  suspended ;  but  sometimes  the  obligation  is  only  to  be 
contracted  upon  a  condition  which  affects  the  very  substance 
of  it.  Thus  an  offer  has  an  implied  condition  of  acceptance, 
whereby  alone  the  consent  of  the  other  party  accedes  and 
converts  the  offer  into  a  contract,  so  that  it  is  not  binding 
but  ambulatory  or  revocable  till  it  is  accepted,  and,  therefore, 
either  revocation  by  the  offerer,  or  the  death  of  either  party 
before  acceptance,  voids  it.  The  same  rule  holds  in  mutual 
contracts ;  the  one  party  subscribing  is  not  bound  till  the  other 
subscribe  likewise." 

The  doctrine  that  a  promise  may  become  obligatory  on  per- 
formance, although  the  promisor  is  ignorant  of  the  promisee's 
assent  at  the  time,  and  until  he  is  informed  that  the  work  is 
done,  is  so  far  recognized  by  the  civil  law  as  now  administered 
in  France,  that  the  acceptance  of  a  mandate  may  be  tacit  and 
result  from  its  execution  by  the  mandatary  ;^  and  we  may  infer 

1  Langdell,  Summary  of  the  Law  of  Contract,  §§  2, 4,  6,  12. 
«  Title  4,  p.  9a  •  1  H.  L.  C.  881. 

«  Gode  Napoleon,  Art.  1085. 
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from  the  language  held  by  Pardessus  that  such  is  also  the  rule 
when  a  merchant  executes  an  order  from  his  correspondent 
under  circumstances  which  do  not  admit  of  a  previous  notifi- 
cation or  reply .^ 

On  turning  from  parol  promises  to  contracts  under  seal,  we 
shall  find  that  the  common  law  and  civil  law  agree  that  the 
obligation  of  a  covenant  dates  from  delivery  and  acceptance, 
even  when  it  is  conditioned  for  the  performance  of  some  act 
by  the  covenantee,  and  the  latter  is  free  to  choose  whether  he 
will  or  will  not  comply. 

The  subject  was  carefully  examined  by  Cowen,  J.,  in  Doug- 
lass t;.  Howland,^  and  the  doctrine  that  a  promise  in  consider- 
ation of  performance  cannot  be  enforced  on  proof  that  the  ser- 
vice was  rendered  or  work  done,  unless  it  also  appears  that 
the  promisee  signified  his  assent  or  acceptance,  shown  to  be  at 
variance  with  an  unbroken  line  of  precedents  in  the  English 
books,  and  some  authoritative  decisions  in  our  own.  "  There 
is,"  said  he, "  a  class  of  cases  which  hold  that  under  a  contract 
guaranteeing  a  debt  yet  to  be  made  by  another,  the  guarantor 
is  not  liable  to  a  suit  without  notice  that  the  guaranty  has 
been  accepted  and  acted  upon.  Indeed  they  go  farther;  if 
notice  of  accepting  the  guaranty  be  not  given  within  a  rear 
sonable  time.no  debt  whatever  arises.®  I  will  only  say  that 
these  cases  have  no  foundation  in  English  jurisprudence, 
where  the  adjudications  are  numerous  and  clear  the  other 
way.*  In  Comyns's  Digest^  it  is  said  on  a  promise  to  pay  on 
the  performance  of  an  act  by  the  promisee  to  a  third  person, 
the  promisee  need  not  give  any  notice,  for  the  promisor  takes 
it  on  himself  to  get  notice  at  his  peril ;  and  a  great  many 
cases  are  cited  to  that  effect.®  All  the  cases  requiring  mere 
guarantors  to  be  treated  as  indorsers  rest  on  dicta  of  two  distin- 
guished American  judges  in  cases  of  a  mixed  character,  where 
the  defence,  it  was  agreed,  would  be  complete  independently  of 

^  Pardessus,  Partie  ii.  tit.  iii.  oh.  v.  No.  261 ;  Benjamin  on  Sales,  §  73. 
<  24  Wend.  85.  •  Babcock  v.  Bryant,  12  Pick.  188. 

*  Harris  v.  Ferrand,  Hard.  36,  42.  »  Tit.  Plead.,  C.  76. 

*  And  see  as  to  a  guaranty  of  a  debt  aheady  due  Warrington  o.  For- 
bor,  8  East,  242;  Swinyaid  v.  Bowes,  6  M.  &  8.  82. 
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an  J  such  ground;^  the  counsel  cited  no  English  books,  and 
all  the  learned  court  found  there  was  one  case,  in  which,  as 
they  remarked,  Eyre,  C.  J.,  seemed  to  have  been  of  opinion 
that  in  guaranties  for  good  behavior  notice  of  any  embezzle- 
ment ought  to  be  given  in  a  reasonable  time.^  The  decision 
was  finally  rested  on  the  dictum  of  Chief  Justice  Marshall,  and 
was  very  strong  in  favor  of  the  guarantor.  It  was  on  a  guar- 
anty to  pay  for  goods  deliverable  to  another  on  such  terms  as 
the  creditee  and  the  principal  should  agree  on,  if  the  principal 
did  not  pay ;  and  though  strictly  followed  by  a  sale  and  delivery 
to  the  principal  and  a  default  on  his  part  to  pay,  yet  it  was  held 
that  no  action  would  lie,  —  at  least  till  notice  of  the  circum- 
stances had  been  given  by  the  plaintiff  to  the  surety.  Other 
cases  hold  guaranties  of  this  character  to  almost  the  same 
degree  of  strictness  in  giving  notice  to  guarantors  as  the  law 
merchant  has  introduced  between  indorsees  and  indorsers.^ 
In  Norton  v.  Eastman,  a  like  principle  was  imputed  to  a  de- 
cision of  this  court  in  Stafford  v.  Low.*  The  latter,  however, 
merely  holds  that  a  declaration  made  to  another  of  a  willing- 
ness to  become  a  guarantor  if  required,  would  not  render  the 
declarant  liable  as  a  guarantor  without  a  compliance  with  the 
express  condition,  which  meant  giving  notice ;  in  short,  that 
the  letter  on  which  the  plaintiff  based  his  claim  did  not  amount 
to  a  guaranty.*  Mclver  v.  Richardson®  was  then  cited  as  a  case 
of  similar  character.  Beekman  v.  Hale  ^  puts  both  the  former 
cases  on  that  footing,  and  acts  upon  them,  adding  that  there 
must  be  notice  or-  a  subsequent  consent  to  become  a  guaranty. 
Such  cases  are  exceptions  to  the  general  rule,  that  notice  is  not 
required.  They  are  cases  of  express  condition,  like  Birks  v. 
Trippet,  already  cited  from  Saunders.^    It  is  proper  to  say  that 

1  Marshall,  C.  J.,  in  Bossell  v.  Clark,  7  Cranch,  69,  02;  Story,  J.,  in 
Cremer  v.  Higginson,  1  Mason,  838,  840 ;  BuBsell  v.  Perkins,  id.  368,  871 ; 
Rapelye  v.  Bailey,  3  Conn.  488. 

s  Peel  V  Tatlock,  1  Bos.  &  P.  419. 

*  Greene  v.  Dodge,  2  Ham.  430, 439, 440;  Norton  v.  Eastman,  4  Greenl. 
B.  521.  «  16  Johns.  67. 

«  16  Johns.  69,  70.  •  1  M.  &  S.  557.  v  17  Johns.  134. 

•  1  Wms.  Saond.  82;  and  see  1  Wms.  Sannd.  88,  Note  (2);  Com. 
Dig.  Plead.  Ch.  69. 
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this  place  in  Comyns's  Digest  is  cited  by  Putnam,  J.,  in  Bab- 
cock  V.  Bryant.  But  the  cases  cited  in  Gomyns  are  like  those 
in  the  note  to  1  Saund.  88,  where  the  request  or  notice  is  ex- 
pressly required.  'There,'  says  Serjeant  Williams,  *the  re- 
quest is  parcel  of  the  contract.'  All  the  cases  cited  by  him 
are  of  collateral  matters,  to  be  done  on  request  by  the  very 
words  of  the  contract,  and  even  these  cases  do  not  extend  to 
a  proper  debt  or  duty  of  the  party  promising.  There  though 
he  by  words  make  the  request  or  notice  a  condition,  yet  the 
bringing  of  the  action  is  a  sufficient  notice,  and  such  is  the 
very  first  case  cited  in  the  note.^  I  forbear  to  search  farther 
for  the  English  law  after  the  admission  implied  by  Douglass 
V,  Reynolds.*  The  question  was  there  examined  by  Mr.  Jus- 
tice Story ;  the  only  cases  cited  by  him  are  Oxley  v.  Young,* 
and  Peel  v.  Tatlock,  the  latter  being  also  noticed,  as  mentioned 
before,  by  the  Supreme  Court  of  Connecticut.  In  Oxley  v. 
Young  the  surety  was  holden  liable,  and  I  do  not  find  any 
countenance  given  to  the  idea  that  notice  was  necessary  by 
way  of  condition.  The  defendant  ordered  goods  for  another, 
and  guaranteed  that  he  should  pay  for  them.  They  were 
accordingly  shipped  to  him  by  the  plaintiff,  the  guarantee. 

"  It  is  true  that  notice  of  the  shipment  was  given  to  the  de- 
fendant, and  he  sought  to  raise  a  defence  on  the  subsequent 
neglect  of  the  vendor.  Eyre,  C.  J.,  said  the  right  to  sue  on 
the  guaranty  attached  when  the  order  was  put  in  a  train  for 
execution,  subject  to  its  being  actually  executed,  and  the  right 
could  not  be  divested  even  by  the  wilful  neglect  of  the  vendor. 
As  to  Peel  v.  Tatlock,  it  has  been  impossible  for  me  to  per- 
ceive that  even  an  intimation  was  intended  of  notice  being 
essential.  The  difficulty  felt  by  Eyre,  C.  J.,  seems  to  have 
been  whether  the  creditor  had  not  defrauded  the  guarantor  by 
industrious  concealments.  I  may  then,  I  think,  repeat  with 
great  confidence  that  all  the  cases  requiring  notice  are  Amer- 
ican, and  depart  from  the  rule  of  the  common  law.  Douglass 
V,  Reynolds,  as  Mr.  Justice  Story  observes,  may  be  sus- 
tained by  the  dictum  of  Chief  Justice  Marshall,  and  indeed 

»  Yelv.,  66,  see  Com.  Dig.  Plead.  Ch.  70.  «  7  Peters,  113, 125. 

•  2  H.  Bl.  618. 
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bj  Edmondston  v.  Drake,^  where  the  court,  with  that  learned 
Chief  Justice  at  its  head,  carried  the  dictum  into  a  direct  ad- 
judication. No  English  case  is  claimed  by  Mr.  Justice  Story 
in  any  of  his  decisions  as  sustaining  the  doctrine  in  the  least. 
Chief  Justice  Marshall  does  not  cite  even  one  in  his  opinions. 

"  The  short  answer  which  English  cases,  decided  long  before 
our  Revolution,  furnish  is  that  the  guarantor  by  inquiring  of 
his  principal,  with  whom  he  is  presumed  to  be  on  intimate 
terms,  may  inform  himself  perfectly  whether  the  guaranty 
was  accepted,  the  conditions  fulfilled  and  the  payment  made. 
Where  that  can  be  done  the  cases  all  hold  that  notice  is  not 
necessary  even  as  preliminary  to  the  bringing  of  an  action, 
much  less  to  found  a  right  of  action.  The  only  exception  is 
the  well  known  one  of  collateral  parties  to  bills  of  exchange  or 
promissory  notes."  * 

"  The  law  is  established  on  this  basis  in  New  York,  Mary- 
land, Michigan,  and  some  of  the  other  States.*  In  Powers  v. 
Bumcratz,  Gholson,  J.,  said:  "It  would  be  unjust  to  the  courte 
which  have  held  notice  of  the  acceptance  of  a  guaranty  of  fu- 
ture advances  or  credit  to  be  necessary,  to  suppose  that  they 
mtend  to  deny  as  a  general  proposition  that  if  a  promise  be 
made  by  one  man  to  pay  if  another  will  perform,  a  silent  per- 
formance will  not  give  a  right  to  payment,  or  the  existence  of 
obligations  which  acquire  their  validity  from  future  action 
and  not  from  immediate  assent.^  The  tenor  of  these  decisions 
appears  to  be  that  in  guaranties  of  future  credits  or  advances, 
there  is  to  be  implied  a  condition  that  notice  of  acceptance 
shall  be  given,  or  that  from  the  indefinite  character  of  such 
guaranties  a  rule  of  construction  must  be  applied  (and  that 
without  reference  to  the  language  used),  by  which  they  are 
to  be  held  as  mere  offers  or  propositions  to  guaranty,  and 

1  5  Peters,  624.  •  Philips  v.  Astlin^,  2  Taunt.  206. 

•  Union  Bank  v.  Coster,  3  N.  Y.  203;  City  Bank  v.  Phelpe,  86  id. 
484;  Caton  v.  Shaw,  2  Harris  &  Gill,  13;  Bright  v.  McKnight,  1  Sneed, 
158;  Farmers'  &  Mech.  Bank  v.  Kercheval,  2  Mich.  504;  Crittenden  v. 
Fiske,  48  id.  70;  Powere  v.  Bumcratz,  12  Ohio  St.  273;  Davis  v,  Ellidge, 
40  la.  109;  Case  v,  Howard,  41  id.  479;  Wilcox  v.  Draper,  12  Neb.  138; 
Noble  r.  Koonte,  17  Md.  283;  Kline  v,  Raymond,  70  Ind.  271. 

«  2  Am.  Leading  Cases,  6  ed.  104, 105. 
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therefore  requiring  assent ;  and  the  latter  is  the  ground  now 
generally  assumed.  It  certainly  is  not  supported  by  the  Eng- 
lish decisions  which  have  been  noticed ;  and  the  English  prece- 
dents and  decisions  in  cases  where  the  point  might  have  been 
presented,  and  various  remarks  of  the  English  judges,  go  so  far 
to  sustain  the  statement  that  the  English  authorities  present 
no  trace  of  such  a  doctrine."  ^ 

In  Caton  v.  Shaw,^  the  line  was  in  like  manner  drawn  be- 
tween a  proposition  or  overture  and  a  positive  engagement, 
and  a  guaranty  of  the  latter  kind  held  to  be  binding  without 
notice  of  acceptance.®  So  in  Jackson  v.  Yandes,*  the  court 
said  that  a  proposition  for  a  guaranty  must  like  every  other 
offer  be  accepted,  but  that  an  absolute  promise  to  pay  for  such 
advances  as  another  shall  make  needs  no  acceptance,  and  will 
be  binding  as  soon  as  credit  is  given  on  the  faith  of  the  prom- 
ise ;  and  such  clearly  is  the  rule  of  the  common  law.^  It  is 
proper  to  observe  that  the  question  cannot  arise  when,  as  in 
Douglass  V.  Howland,  the  contract  is  under  seal,  because  de- 
livery is  essential,  and  as  that  implies  acceptance  no  other 
proof  or  notification  of  assent  is  requisite.  Agreeably  how- 
ever to  some  recent  decisions  a  covenant  to  guarantee  or  in- 
demnify against  the  consequences  of  a  future  act  does  not 
become  obligatory  on  delivery,  in  the  absence  of  notice  of 
acceptance,  unless  the  nature  of  the  act  is  such  as  to  confer  a 
benefit  directly  on  the  covenantor.® 

The  subject  was  elaborately  reviewed  in  two  recent  judg- 
ments, which  qualify  and  sustain  the  doctrine  of  Douglass  v. 
Reynolds.^  In  the  case  first  above  cited  the  guaranty  was  as 
follows :  "  For  and  in  consideration  of  one  dollar,  to  us  in 

^  2  Am.  Leading  Cases,  6  ed.  104.  <  2  Harris  &  Gill,  13. 

»  2  Am.  Leading  Cases,  4  ed.  98,  97.  *  7  Blackf.  526. 

*  Morton  u.  Bum,  7  A.  &  E.  19;  Powers  v.  Fowler,  4  E.  &  B.  511; 
Johnston  v.  NichoUs,  1  C.  B.  251;  Chapman  v.  Sutton,  2  id.  634;  Douglass 
V,  Howland,  24  Wend.  35;  Smith  v.  Dann,  6  Hill,  543;  Union  Bank  v. 
Coster,  3  N.  Y.  203. 

«  Davis  V.  Wells,  104  U.  S.  159;  Davis  Sewing  Machine  Co.  v. 
Richards,  115  id.  524. 

7  Davis  r.  Wells,  104  U.  S.  159;  Davis  Sewing  Machine  Co.  v. 
Richards,  115  id.  524. 
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hand  paid  by  Wells,  Fargo,  &  Co.  (the  receipt  of  which  is 
hereby  acknowledged),  we  hereby  guarantee  unto  them,  the 
said  Wells,  Fargo,  &  Co.,  unconditionally,  at  all  times,  any 
indebtedness  of  Gordon  &  Co.,  a  firm  now  doing  business  at 
Salt  Lake  City,  Territory  of  Utah,  to  the  extent  of,  and  not 
exceeding,  the  siun  of  ten  thousand  dollars  ($10,000)  for  any 
over-drafts  now  made,  or  that  may  hereafter  be  made  at  the 
bank  of  said  Wells,  Fargo,  &  Co." 

The  instrument  was  signed  and  sealed  by  the  defendants, 
delivered  to  Gordon  &  Co.,  and  by  them  to  the  plaintiffs,  who 
gave  the  stipulated  credit,  and  finally  sued  for  the  sum  of 
$6,200  due  for  over-drafts.  We  may  infer,  notwithstanding 
the  recital,  that  value  was  not  actually  received  by  the  guar- 
antors in  any  form,  and  that  the  plaintiffs  did  not  give  or 
notify  their  assent  save  by  receiving  the  instrument  and  act- 
ing on  the  assurance  which  it  held  forth.  The  case,  there- 
fore, turned  in  the  opinion  of  the  court  on  an  estoppel  growing 
out  of  the  receipt,  and  that  seemingly  would  have  arisen  inde- 
pendently of  an  admission  which  was  the  thinnest  possible 
pretence.  Davis  v.  Wells  is,  I  believe,  the  first  instance  in 
the  history  of  the  conmion  law  in  which  the  recital  or  exis- 
tence of  a  consideration  has  been  deemed  requisite  to  the 
validity  of  a  bond  or  covenant.^  Sealed  instruments  do  not 
need  such  support,  and  the  delivery  which  is  essential  to  their 
obligation  necessarily  implies  acceptance. 

The  court  held  that  a  consideration  passing  directly  between 
the  parties  to  a  guaranty  implies  the  assent  without  which  a 
promise  is  not  binding  m  law  or  morals.  A  guaranty  of  an 
existing  debt,  and  a  guaranty  of  subsequent  advances  were 
equally  within  this  principle.  Such  also  is  the  case  when  the 
proposal  comes  from  the  guarantor  and  is  accepted  by  the 
creditor,  or  from  the  creditor  and  is  accepted  by  the  guaran- 
tor, and  also  where  the  instrument  is  in  the  form  of  a  bilateral 
contract,  which  binds  the  creditor  to  make  the  contemplated 
advances,  or  creates  by  its  recitals  a  privity  between  him  and 
the  guarantor,  because  in  each  of  these  cases  assent  is  either 
expressed  or  necessarily  implied.  The  instrument  sued  on 
1  LiviDgston  v.  Tremper,  4  Johns.  416. 
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was  not  a  mere  unaccepted  proposal,  but  carried  on  its  face 
conclusive  evidence  that  it  had  been  accepted  by  Wells,  Fargo, 
&  Co.,  and  that  it  was  understood  and  intended  to  be,  on  de- 
livery to  them,  a  complete  and  perfect  obligation  of  guaranty. 
That  evidence  lay  in  the  words  "  for  and  in  consideration  of 
one  dollar  to  us  paid  by  Wells,  Fargo,  &  Co.,  we  hereby  guar- 
antee," etc.  It  mattered  not  that  the  consideration  thus  set 
forth  was  nominal.  The  point  was  made  in  Lawrence  t;. 
McCalmont,^  and  overruled  by  Mr.  Justice  Story,  who  said : 
"  The  guarantor  acknowledged  the  receipt  of  one  dollar,  and 
is  now  estopped  to  deny  it.  A  valuable  consideration,  how- 
ever small  or  nominal,  given  or  stipulated  for  in  good  faith, 
is,  in  the  absence  of  fraud,  sufficient  to  support  an  action  on 
any  parol  contract ;  and  this  is  as  true  of  contracts  of  guar- 
anty as  of  other  contracts."  ^ 

It  did  not  affect  this  conclusion  that  the  present  guaranty 
was  for  future  advances  as  well  as  for  an  existing  debt.  The 
recital  of  a  consideration  showed  a  completed  contract  based 
on  mutual  assent,  and  if  it  was  a  contract  for  one  purpose  it 
was  a  contract  for  all.  If  notice  of  the  advances  made  under 
the  guaranty  would  have  been  requisite,  it  was  waived  by  the 
words  "unconditionally  and  at  all  times,"  which  excluded 
any  conditions  that  might  otherwise  have  been  implied,  and 
rendered  the  undertaking  absolute. 

In  the  Davis  Sewing  Machine  Go.  v.  Richards,'  the  question 
arose  on  an  instrument  so  nearly  analogous  to  that  considered 
in  Davis  v.  Wells,  that  the  result  must  have  been  the  same,  but 
for  a  slight  difference  in  phraseology  which  was  presumably 
intended  to  convey  the  same  idea.  The  words  were  these  : 
**  For  value  received,  we  hereby  guarantee  to  the  Davis  Sewing 
Machine  Company,  of  Watertown,  N.  Y.,  the  full  performance 
of  the  foregoing  contract  on  the  part  of  John  W.  Poler,  and 
the  payment  by  said  John  W.  Poler  of  all  indebtedness,  by 
account,  note,  indorsement  of  notes  (including  renewals  and 
extensions)  or  otherwise,  to  the  said  Davis  Sewing  Machine 
Company,  for  property  sold  to  said  John  W.  Poler,  under 

1  2  How.  426,  452.  >  Datchman  v.  Tooth,  5  Biog.  N.  C.  677. 

•  115  U.  S.  524. 
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this  contract,  to  the  amount  of  three  thousand  ($3,000) 
dollars." 

This  writing  was  on  the  same  paper  with  another,  which 
purported  to  be  an  agreement  by  the  plaintiffs  to  deliver,  and 
by  Poler  to  accept  and  pay  for,  sewing-machines  on  the  terms 
therein  specified.  The  instilments  were  signed  respectively 
by  the  defendants  and  by  Poler,  and  sent  by  Poler  to  the 
plaintiffs,  who  executed  the  contract  without  notifying  the 
defendants,  or  informing  them  that  they  accepted  the  guar- 
anty. The  plaintiffs  subsequently  sold  machines  to  Poler, 
which  he  did  not  pay  for,  and  the  suit  was  brought  for  the 
default. 

There  can  be  little  doubt  as  to  the  true  import  of  the  un- 
dertaking in  this  instance.  It  was  a  promise  by  the  defend- 
ants that  if  the  plaintiffs  would  enter  into  an  agreement  with 
Poler  it  should  be  faithfully  performed  by  him,  and  when  the 
stipulation  was  fulfilled  the  guaranty  became  absolute.  It  was 
not  requisite,  agreeably  to  the  authorities,  to  notify  the  de- 
fendants, because  they  could  obtain  the  necessary  information 
from  the  principal  debtor,  and  as  the  liability  might  even- 
tually fall  on  them,  it  was  their  duty  and  interest  to  keep 
themselves  informed  of  his  proceedings  and  liability  under 
the  contract.^ 

The  defendants  were,  notwithstanding,  held  to  be  entitled  to 
judgment  under  the  rules  stated  in  Davis  v.  Wells,  which  were 
summed  up  as  follows  :  — 

"  A  contract  of  guaranty,  like  every  other  contract,  can  only 
be  made  by  the  mutual  assent  of  the  parties.  If  the  guaranty 
is  signed  by  the  guarantor  at  the  request  of  the  other  party, 
or  if  the  latter's  agreement  to  accept  is  contemporaneous  with 
the  guaranty,  or  if  the  receipt  from  him  of  a  valuable  con- 
sideration however  small  is  acknowledged  in  the  guaranty,  the 
mutual  assent  is  proved,  and  the  delivery  of  the  guaranty  to 
him  or  for  his  use  completes  the  contract.     But  if  the  guar- 

1  Haverleigh  v.  Leighton,  Jenkins'  Centuries,  811;  Powle  v.  Haggar, 
Croke  Jac.  492;  Cutler  o.  Southern,  1  Wins.  Saund.  116;  Vyse  r.  Wake- 
field, 0  M.  &  W.  442,  452;  Douglass  v.  Howland,  24  Wend.  35;  Lent  v. 
Padelford,  10  Mass.  230. 
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anty  is  signed  by  the  guarantor  without  any  previous  request 
of  the  other  party,  and  in  his  absence,  for  no  consideration 
moving  between  them  except  future  advances  to  be  made  to 
the  principal  debtor,  the  guaranty  is  in  legal  efffect  an  offer  or 
proposal  on  the  part  of  the  guarantor  needing  an  acceptance 
by  the  other  party  to  complete  the  contract." 

The  case  at  bar  belonged  to  the  latter  class.  There  was 
no  evidence  of  any  request  from  the  plaintiff  to  the  guaran- 
tors, or  of  any  consideration  moving  from  him  and  received 
and  acknowledged  by  them.  A  general  recital  "  of  value  re- 
ceived," without  stating  from  whom,  was  quite  consistent 
with  a  consideration  received  from  the  principal  debtor  only. 
It  was  not  until  some  days  after  the  signature  and  delivery  of 
the  guaranty  that  the  plaintiffs  entered  into  the  contract  with 
Poler,  and  the  defendants  were  not  informed  of  this,  or  that 
the  guaranty  was  accepted  before  the  demand  made  on  them 
for  payment. 

The  difference  between  the  recital  which  was  the  turning 
point  of  this  decision,  and  that  considered  in  Davis  v.  Wells, 
is  slight,  and  to  an  ordinary  eye  might  appear  trivial.  A 
promise  to  be  answerable  for  value  received  from  Paul,  and  a 
promise  to  be  answerable  to  him  for  value  received,  are  so 
analogous  that  both  should  seemingly  be  interpreted  in  the 
same  way  —  ut  res  magis  valeatj  and  in  obedience  to  the  rule 
that  unilateral  contracts  are  to  be  taken  most  strongly  against 
the  covenantor.^  The  object  in  either  case  is  to  preclude  con- 
troversy by  an  admission  that  all  has  been  done  which  is 
requisite  to  render  the  contract  valid,  and  as  the  writing 
will  naturally  be  so  understood  by  the  person  to  whom  it  is 
delivered,  the  intention  should  not  be  frustrated  by  refined 
distinctions.^ 

It  is  not  easy  to  fix  the  meaning  of  "  acceptance,"  as  em- 
ployed in  the  above  judgments.  As  defined  by  Professor 
Langdell,  and   generally  applied,  it  signifies  the  promise  to 

1  Beeson  v.  Patterson,  12  Casey,  24;  Gates  v.  McKee,  18  N.  Y.  232, 
236;  2  Sm.  L.  C,  notes  to  Roe  v,  Tranmarr,  7  Am.  ed.  470. 

*  Lawrence  v.  McCalmont,  2  How.  426,  450;  Mason  v.  Fritchard,  12 
East,  227;  2  Am.  Leading  Cases,  5  Am.  ed.  139. 
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comply  which  converts  an  offer  into  a  contract.  So  under- 
stood, it  is  not  predicable  of  a  guaranty  or  other  unilateral 
contract.^  On  the  other  hand,  if  by  acceptance  we  are  to 
understand  the  assent  which  is  essential  to  the  obligation  of 
every  promise,  it  cannot  be  more  unequivocally  manifested 
than  by  fulfilling  the  condition  on  which  the  promisor  agrees 
to  be  bound.^  When  it  is  that  there  shall  be  promise  for 
promise,  the  promisee  must  not  only  enter  into  a  reciprocal 
engagement  but  transmit  it  to  the  promisor,  although,  agree- 
ably to  the  recent  decisions,  it  need  not  reach  or  be  received 
by  him.*  When  on  the  other  hand,  what  the  promisor  stipu- 
lates for  is  performance,  the  contract  is  complete  as  soon  as 
the  act  is  done,  whether  it  be  or  be  not  known  or  communi- 
cated to  the  promisor.*  K  the  circumstances  are  such  that 
he  cannot  inform  himself  by  inquiry,  it  may  be  requisite  to 
give  him  notice ;  but  this  is  a  condition  subsequent  that  will 

1  Langdell,  Summary  of  the  Law  of  Contracts,  §  12. 

«  Watson  V.  McLaren,  19  Wend.  567;  26  id.  425;  Russell  v.  Wiggins, 
2  Story,  213;  Hamilton  v.  The  Lycoming  Ins.  Co.,  5  Barr,  339;  Lent  v. 
Padelford,  10  Mass.  230;  Loring  v.  The  City  of  Boston,  7  Met.  409; 
Langdell,  Summary  of  the  Law  of  Contracts,  §§  2,  4,  6.  *-  There  are 
other  important  particulars  in  which  a  bilateral  contract  differs  from  one 
that  is  unilateral  in  respect  to  the  acceptance  of  an  offer ;  while  in  the 
latter  the  acceptance  is  merged  and  lost  sight  of  in  the  performance  of 
the  consideration,  in  the  former  the  giving  of  the  consideration  is  merged 
and  lost  sight  of  in  the  acceptance ;  while  in  the  latter  the  performance 
of  the  consideration  necessarily  implies  an  acceptance  of  the  offer,  in  the 
former  the  acceptance  of  the  offer  necessarily  implies  the  giving  of  the 
consideration.  Therefore  a  mere  offer  in  terms  and  an  acceptance  in 
terms  are  sufficient  to  form  a  bilateral  contract,  but  not  a  unilateral  con- 
tract. So  an  acceptance  in  terms  is  a  sine  qua  non  in  a  bilateral  contract, 
while  in  a  unilateral  contract  an  acceptance  in  terms  may  be,  and  com- 
monly i3,  dispensed  with.  Again,  in  a  unilateral  contract  the  offer  be- 
comes a  contract  in  consequence  of  what  the  offeree  does,  in  a  bilateral 
contract  in  consequence  of  what  he  says.  The  reason  why  an  acceptance 
in  terms  is  necessary,  and  why  it  also  suffices  in  a  bilateral  contract,  is 
that  what  is  called  an  acceptance  is  in  that  connection  also  and  chiefly  a 
counter-promise.''    Langdell,  Summary  of  the  Law  of  Contracts,  §  12. 

s  Household  Ins.  Co.  v.  Grant,  L.  R.  4  Ex.  Diy.  216;  White  o.  Corlies, 
46  N.  Y.  467. 

^  Ante,  p.  315 ;  Langdell,  Summary  of  the  Law  of  Contracts,  §  6. 
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annul  the  contract  if  unfulfilled,  and  not  a  step  that  must  be 
taken  to  call  it  into  being.^  It  is  immaterial,  as  regards  the 
operation  of  the  principle,  whether  the  promisor's  object  is 
to  benefit  another  or  to  benefit  himself,  because  the  obligation 
depends  upon  what  the  promisee  does  or  parts  with  on  the 
faith  of  the  promise,  and  not  on  what  the  promisor  receives. 
When  therefore,  A  writes  that  he  will  be  answerable  for 
such  advances  as  C  may  require  and  B  see  fit  to  make,  and 
sends  the  letter  by  C  or  through  the  mail,  B  need  not  reply, 
because  he  is  left  free  to  choose,  and  all  that  he  can  say  is 
that  he  will  take  the  matter  into  consideration,  which  conveys 
no  information  and  leaves  the  guarantor  as  much  in  the  dark 
as  he  was  previously .^  Such  a  guaranty  is  a  standing  offer 
or  request  which  may  be  retracted  any  time  before  acceptance, 
or  accepted  at  any  time  before  retraction.^ 

The  utmost  therefore  that  can  be  required  of  the  creditor 
is,  that  he  shall  inform  the  guarantor  when  the  advance  is 
made  or  credit  given,  and  an  earlier  notification  will  be 
premature  and  futile.*  This  seems  to  be  imiversally  conceded 
where  the  writing  is  under  seal,  and  cannot  take  effect  with- 
out the  delivery  which  involves  acceptance  ;  and  would  seem 
to  be  true  of  every  instrument  intended  for  the  benefit  or  pro- 
tection of  the  promisee,  and  sent  or  given  to  and  retained  by 
him.^  It  matters  not  that  weeks  and  months  elapse  before 
the  guarantor  learns  that  his  request  has  been  complied  with, 
if  he  intentionally  gave  the  creditor  time  to  consider  whether 
he  would  do  the  act  or  enter  into  the  agreement,  and  is  noti- 
fied as  soon  as  there  is  anything  definite  to  annunciate.^ 
It  was  conceded  in  Davis  v.  Wells,  that  notice  of  acceptance 
need  not  be  given  when  the  consideration  moves  to  the  guar- 

^  Langdell,  Sammary  of  the  Law  of  Contracts,  §§  2,  4,  6. 

*  Langdell,  Summary  of  the  Law  of  Contracts,  §  6. 

•  See  Church  v.  Brown,  21  N.  Y.  316,  325,  329;  Offord  v.  Davies,  12 
C.  B.  N.  8.  748;  Loring  v.  The  City  of  Boston,  7  Met.  409;  Freeman  v. 
The  City  of  Boston.  5  id.  56. 

^  AntCy  p.  313;  Langdell,  Summary  of  the  Law  of  Contracts,  §§  4,  6. 

*  Langdell,  Summary  of  the  Law  of  Contracts,  §  2;  Douglass  v.  How- 
land,  24  Wend.  35. 

•  Boston  &  M.  Bailioad  Co.  v.  Bartletfc,  8  Cosh.  224. 
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antor,  and  Is  of  a  nature  to  afford  the  requisite  information ; 
and  the  case  is  substantially  the  same  where  the  consideration, 
though  moving  to  a  third  person,  is  attended  with  notice. 

"  Though,"  says  Professor  Langdell,  in  his  Summary  of  the 
Law  of  Contracts,^  "the  acceptance  of  an  offer  and  the  perform- 
ance of  the  consideration  are  different  things,  and  though  the 
former  does  not  imply  the  latter,  yet  the  latter  does  necessarily 
imply  the  former ;  and  as  the  want  of  either  is  fatal  to  the 
promise,  the  question  whether  an  offer  has  been  accepted  can 
never  in  strictness  become  material  in  those  cases  in  which 
a  consideration  is  necessary  ;  and  for  all  practical  purposes  it 
may  be  said  that  the  offer  is  accepted  in  such  cases  by  giving 
or  performing  the  consideration." 

This  passage  is  relied  on  in  Davis  v.  Wells  ^  as  sanctioning 
the  position  that  performance  will  not  operate  as  an  acceptance, 
unless  the  consideration  moves  to  the  promisor ;  which  is  not 
what  it  indicates  or  the  author  intends.  No  argument  is  nec- 
essary to  show  that  doing  what  the  promisor  stipulates  for 
or  requires,  is  equally  a  manifestation  of  assent,  whether  the 
act  is  beneficial  to  him  or  to  a  third  person  whom  he  desires 
to  aid.  An  order  to  paint  or  repair  a  house  renders  the 
person  who  gives  it  answerable  for  the  price,  although  he  is 
not  notified  or  informed  until  after  the  work  is  done,  and 
whether  the  house  belongs  to  him  or  another.  There  is  a 
marked  difference  in  this  regard  between  consensual  con- 
tracts, and  contracts  where  all  that  is  needed  is  that  one  party 
shall  agree  to  confer,  and  the  other  be  willing  to  receive.  In 
the  former  case  there  must  be  acceptance,  that  is,  a  counter- 
promise  which  implies  that  the  offeree  is  to  signify  his  con- 
sent by  some  means  calculated  to  inform  the  offerer.  In 
the  former  it  may  be  implied  from  the  delivery  and  retention 
of  an  instrument  made  for  the  benefit  of  the  covenantee,  and 
operating  as  of  security  or  payment.^  It  is  accordingly  estab- 
lished under  the  English  capes  and  well-considered  decisions  in 
the  United  States,  that  in  declaring  on  a  guaranty  or  promise  to 
indemnify,  it  is  enough  to  say  that  the  promise  was  made  and 

»  §  2.  «  104  U.  a  159,  166. 

*  LangdeU,  Summary  of  the  Law  of  Contracts,  §§  2,  12,  18, 14. 


Digitized  by  VjOOQIC 


UNILATERAL  CONTRACTS.  835 

that  the  plaintiff  acted  or  forbore  on  the  faith  of  the  promise, 
without  averring  that  it  was  accepted,  or  that  the  defendant 
was  informed  of  the  intention  of  the  plaintiff  to  comply.^  In 
like  manner,  while  it  was  indispensable  that  the  writing  re- 
quired bj  the  statute  of  frauds  should  disclose  all  the  essen- 
tials to  the  contract,  it  was  enough  if  the  consideration  was 
set  forth  without  averring  the  assent  of  the  promisee,  except 
in  so  far  as  it  was  involved  in  the  consideration ;  and  the  rule 
applied  whether  the  consideration  moved  between  the  parties 
or  to  a  third  person.* 

Agreeably  to  the  view  taken  in  Missouri,  Kentucky,  and 
some  other  States,  ^^  the  reason  for  requiring  an  acceptance  of 
the  offer  of  guaranty,  and  a  notice  expressed  or  implied  of 
such  acceptance,  is  that  the  guarantor  may  have  an  opportu- 
nity of  arranging  his  relation  with  the  party  for  whose  benefit 
the  guaranty  is  given ;  and  the  rule  will  not  be  pressed  beyond 
the  reason."  In  other  words,  acceptance  and  notice  are  requi- 
site not  to  complete  the  contract,  but  to  enable  the  guarantor 
to  protect  himself  and  obtain  an  indemnity  from  the  principal 
debtor.^  This  ground  has  been  discarded  by  the  Supreme 
Court  of  the  United  States,*  but  was  originally  taken  by  Chief 
Justice  Marshall  in  Russell  v.  Clark,  and  subsequently  by 
Story,  and  would  seem  to  be  the  only  one  on  which  Douglass  v. 
Reynolds  can  be  defended.^ 

1  Yard  v.  Eland,  1  Lord  Raymond,  368;  Powers  v.  Fowler,  4  E.  &  B. 
511;  Lent  v.  Fadelford,  10  Mass.  230 ;  Duval  v.  Trask,  12  id.  154;  Train 
V.  Gold,  5  Pick.  880;  2  Am.  Leading  Cases,  33,  95;  Morion  v.  Bum, 
7  A.  &  £.  19;  Powers  v.  Bamcratz,  12  Ohio  St.  275,  290;  Beeson  v.  Pat- 
terson, 12  Casey,  24;  ante,  p.  306. 

<  Wain  V.  Warlters,  5  East,  10;  Powers  v.  Fowler,  4  E.  &  B.  511;  Ken- 
naway  v.  Treleavan,  5  M.  &  W.  498;  City  Bank  v.  Phelps,  86  N.  Y.  484; 
Toang  V.  Brown,  53  Wis.  833. 

•  Thompson  v.  Gbver,  78  Ky.  193,  195;  Central  Savings  Bank  v. 
Shine,  48  Mo.  456;  Montgomery  v.  Kellogg,  43  Mass.  486,  493;  Beebee 
9.  Dudley,  80  N.  H.  249,  253. 

«  See  Davis  v.  Wells,  104  U.  S.  166;  Hie  Loaisville  M.  Co.  v.  Wilson, 
10  How.  461, 475. 

•  AnU,  p.  819. 
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CHAPTER  XVI. 

BILATERAL  CONTBACTTS. 

Promises  in  consideration  of  Promises.  —  Offer.  —  Bid  at  Auction.  ^Tirne  and 
Mode  of  Acceptance  of  Ofler.  —  Contracts  by  Mail.  —  Contracts  by  Telegraph. 
—  Conditional  or  qualified  Acceptance  invalid.  —  Retraction  of  Offer. — 
Death  of  Offerer  or  PzindpaL 

A  CONTRACTING  party  may,  nevertheless,  instead  of  treeing 
to  pay  if  the  opposite  party  will  perform,  and  leaving  the  lat- 
ter free  to  act  as  he  thinks  proper,  require  an  immediate  and 
reciprocal  engagement  and  decline  to  be  bound  if  it  is  not 
given.  Such  contracts  are  well  known  in  pleading  as  con- 
tracts on  mutual  promises,  as  distinguished  from  contracts  in 
consideration  of  performance.  Mutuality  is  essential  in  both 
instances,  because  neither  party  can  be  bound  while  the  other 
is  at  large.^  The  difference  grows  out  of  the  terms  prescribed 
by  the  promisor,  which  are  in  the  one  case  that  the  promisee 
shall  agree,  and  in  the  other  that  he  shall  do  or  refrain ;  and 
as  a  promise  is  not  a  substitute  for  performance  in  the  latter 
case,  so  performance  is  insufficient  in  the  former  without  a 
promise  to  perform.*  If  I  promise  to  give  my  neighbor  $10 
if  he  will  mow  my  lawn,  it  is  enough  if  he  does  the  act  when 
the  time  arrives,  without  binding  himself  by  an  engagement, 
but  if  I  offer  him  a  price  for  his  corn,  he  must  agree  to  sell 
the  com  at  that  price  if  he  means  to  hold  me  to  the  contract, 
and  in  default  of  such  a  promise  on  his  part  I  may  refuse  the 
grain  when  tendered.  Or,  as  the  rule  is  sometimes  stated,  a 
subsequent  voluntary  compliance  will  not  suffice  when  the 

»  JohnBton  v.  Fessler,  7  Watts,  48;  Head  v.  Diggon,  8  M.  &  R.  07; 
Fisher  v.  Seltzer,  11  Harris,  308;  Werden  v.  Woodruff,  88  Mioh.  130; 
Quick  V.  Wheeler,  78  N.  Y.  300. 

*  Langdell,  Summary  of  the  Law  of  Contracts,  $  12. 
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promisor  requires  the  promisee  to  bind  himself  by  an  engage- 
ment from  which  he  cannot  recede.^  But  for  this  rule  there 
would  be  no  certainty  on  the  part  of  buyers  or  sellers,  or  in- 
deed in  any  transaction  where  it  is  essential  that  each  party 
should  know  what  he  may  expect  from  the  other. 

It  follows  that  when  the  promise  is  what  is  commonly 
termed  an  offer,  or  in  other  words,  an  undertaking  to  be  an- 
swerable if  the  person  to  whom  it  is  made  will  enter  into  a 
reciprocal  engagement,  the  contract  is  not  obligatory  unless 
the  promisee  signifies  his  assent  to  the  terms  proposed.  If, 
for  instance,  A  promises  to  pay  the  debt  of  a  third  person  if 
B  will  agree  not  to  proceed  against  the  debtor,  actual  forbear- 
ance will  not  be  enough  without  the  agreement  which  A 
requires.^  And  so  when  the  guarantor  promises  to  be  an- 
swerable for  subsequent  advances,  if  the  creditor  will  bind 
himself  to  give  time  for  the  payment  of  a  past  account,  the 
latter  must  enter  into  the  obligation  if  he  means  to  enforce 
the  guaranty.' 

In  Fellows  v.  Prentiss,  Chancellor  Walworth  observed,  in 
delivering  his  opinion  in  the  Court  of  Errors,  that  it  was  ob- 
vious that  the  defendant  did  not  intend  to  be  answerable  for 
any  future  sales  to  his  nephew,  unless  the  plaintiff  should  on 
receipt  of  his  letter  send  an  answer  agreeing  to  the  terms  pro- 
posed. Such  a  reply  was,  therefore,  at  once  the  consideration 
and  condition  on  which  he  was  willing  to  be  answerable  for  the 
debt.  It  was  an  offer  to  guaranty  new  advances  if  the  plain- 
tiff would  agree  to  give  time  on  the  antecedent  debt,  and  as 
the  plaintiff  had  not  bound  himself  to  do  so,  the  contract 
failed  of  effect.  The  same  doctrine  may  be  found  in  Beek- 
man  v.  Hale,^  and  has  been  applied  in  numerous  instances  in 
England  and  the  United  States.^ 

1  Johnston  v.  Fessler,  7  Watts,  48.  See  Beckwith  o.  Cheever,  21  N.  H. 
41 ;  E^leston  v.  Wagner,  46  Mich.  618. 

*  Cobb  V.  Page,  5  Harris,  469;  Johnston  v.  Fessler,  7  Watts,  48. 

*  Beekman  v.  Hale,  17  Johns.  134;  FeUows  v.  F^ntiss,  8  Den.  512; 
Cope  V.  Albinson,  8  Ex.  185. 

«  17  Johns.  184. 

*  Johnston  v.  Fessler,  7  Watte,  48;  Fftyne  v.  lyes,  8  Dow.  &  B.  604. 
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It  results  from  what  has  been  said  that  if  A  offers  to  sell 
to  B  and  names  the  price,  the  contract  is  not  binding  until  B 
agrees  to  buy,  and  the  rule  applies  although  the  vendor  requests 
the  purchaser  to  take  the  matter  into  consideration,  or  prom- 
ises him  the  refusal  of  the  goods  until  a  certain  time.  Such 
an  engagement  may  be  obligatory  in  morals,  but  is  in  law  an 
offer  unaccepted,  .and  that  may  consequently  be  recalled.^ 
This  is  not  because  assent  is  requisite  as  in  the  civil  law,  but 
for  a  different  reason, — that  until  the  purchaser  is  bound  there 
is  no  consideration  for  the  promise.  Which  party  spoke  first, 
the  offeree  to  accept  or  the  offerer  to  retract,  and  whether  the 
words  employed  amount  to  an  acceptance  or  revocation,  is, 
when  the  grant  does  not  depend  on  the  interpretation  of  a 
writing,  a  question  of  fact  for  the  jury.^ 

In  Cooke  v.  Oxley,^  the  declaration  was  that  the  defendant 
proposed  to  sell  and  deliver  266  hogsheads  of  tobacco  to  the 
plaintiff  at  a  certain  price,  whereupon  the  plaintiff  desired 
the  defendant  to  give  him  time  to  agree  to  or  dissent  from  the 
proposal  till  the  hour  of  four  in  the  afternoon  of  that  day,  to 
which  the  defendant  agreed,  and  thereupon  promised  the  plain- 
tiff to  sell  and  deliver  the  tobacco  upon  the  terms  aforesaid, 
if  the  plaintiff  would  agree  to  purchase  the  same  and  give  no- 
tice to  the  defendant  before  four  in  the  afternoon  of  that  day. 
The  plaintiff  then  averred  that  he  agreed  to  purchase  the  to- 
bacco and  gave  notice  thereof  to  the  defendant  before  the 
hour  of  four  arrived,  and  offered  to  pay  the  price,  but  that 
the  defendant  refused  to  comply  with  his  promise.  A  verdict 
having  been  rendered  for  the  plaintiff,  the  judgment  was  ar- 
rested on  the  ground  that  the  pleadings  did  not  disclose  a 
consideration. 

This  case  is  obviously  analogous  to  Offord  v.  Davies.^  The 
promisor  agreed  in  both  instances  to  be  bound  until  a  certain 

1  Head  v.  DiggoD,  8  M.  &  R.  97;  The  School  Directors  v.  Trefelliren, 
60  HI.  App.  127;  Eskridge  o.  Glover,  6  St.  &  P.  264;  Burton  v.  Shotwell, 
18  Bush,  271;  Beckwith  v.  Cheever,  21  N.  H.  41;  Dickinson  v.  Dodds, 
L.  R.  2  Ch.  Div.  463. 

«  Quick  V.  Wheeler,  78  N.  Y.  800. 

•  8  T.  R.  668.  «  12  C.  B.  «.  s.  748. 
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time,  and  was,  notwithstanding,  held  entitled  to  revoke  the 
promise  before  the  time  arrived  on  the  ground  that  there  was 
no  consideration  moving  from  the  promisee.  The  principle 
consequently  was  the  same,  although  applied  imder  different 
circnmstauces,  and  like  decisions  may  be  found  in  Tucker  v. 
Woods  ^  and  Beckwith  v.  Cheever.* 

In  like  manner  a  bid  at  an  auction  or  sheriff's  sale  may  be 
retracted  at  any  time  before  the  hammer  falls.*  It  was  con- 
tended in  Payne  v.  Cave,  that  if  an  offer  made  under  such  cir- 
cumstances could  be  withdrawn  after  prior  bidders  had  been 
discharged  there  would  be  manifest  injustice.  The  court  was, 
notwithstanding,  clearly  of  opinion  that,  mutuality  being  es- 
sential to  the  obligation  of  contracts,  the  purchaser  could  not 
be  bound  until  the  vendor's  assent  was  made  known  through 
the  hammer  of  the  auctioneer,  which  did  not  fall  in  the  case 
under  consideration  until  after  the  withdrawal  of  the  bid. 

In  Payne  v.  Cave,  Buller,  J.,  said :  "  An  auction  is  not  in- 
aptly called  a  locjis  penitenticeJ'^  Every  bidding  is  nothing 
more  than  an  offer  on  one  side,  which  is  not  binding  on  either 
side  till  it  is  assented  to ;  but  according  to  what  is  now  con- 
tended for,  one  party  would  be  bound  by  the  offer  and  the 
other  not,  which  can  never  be  allowed.  The  law  was  held 
the  same  way  in  Fisher  v.  Seltzer,  although  it  was  one  of  the 
conditions  of  the  sale  that  no  one  should  withdraw  his  bid. 

In  these  instances  the  promise  was  recalled  before  accept- 
ance. It  is  equally  well  settled  that  when  no  time  is  pre- 
scribed, the  person  to  whom  the  offer  is  addressed  must 
accept  at  once,  or  within  a  reasonable  time.  If  he  delays, 
the  promise  falls  by  its  own  weight.*  The  person  who  makes 
the  offer  is  presumed  to  act  in  view  of  existing  circumstances, 
and  the  person  to  whom  it  is  addressed  obviously  ought  not 
to  lie  by  until  these  have  changed.  He  must  therefore  decide 
forthwith,  or  before  the  delay  accorded  by  the  other  party  to 
the  contract  has  expired.  Otherwise  an  offer  might  be  ac- 
cepted after  the  lapse  of  months  or  years,  and  when  the  state 

^  12  Johns.  190.  *  21  N.  H.  41. 

*  Fisher  v.  Seltzer,  11  Harris,  808;  Payne  v.  Cave,  8  T.  R.  148. 

*  £lia8on  v.  Henshaw,  4  Wheat  225. 
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of  things  was  no  longer  the  same.  If  an  article  is  exposed 
for  sale  to-day  at  a  certain  price,  and  the  buyer  does  not  agree, 
a  larger  sum  may  be  asked  to-morrow  when  he  returns  pre- 
pared to  buy.  In  like  manner,  an  offer  to  sell  sent  through 
the  mail  must,  agreeably  to  commercial  usage,  be  accepted  by 
the  first  post  which  leaves  during  business  hours  of  the  fol- 
lowing day;  and  if  it  be  not,  the  vendor  may  dispose  of 
the  goods  as  he  thinks  proper.^  In  Maclay  v.  Harvey  an  ac- 
ceptance, mailed  on  the  fourth  day  after  the  receipt  of  the 
offer,  was  held  to  be  out  of  time,  although  the  letter  was  sent 
at  once  to  the  post-office  by  a  messenger,  and  the  delay  was 
due  to  his  neglect. 

The  rule  that  acceptance  must  be  prompt  unless  the  cir- 
cumstances or  language  of  the  offer  justify  delay,  applies  afar^ 
tiori  when  the  negotiation  is  conducted  tlirough  the  telegraph 
and  time  is  presumably  essential  to  the  end  in  view.^  The 
court  held  that,  in  view  of  the  channel  through  which  the  ne- 
gotiation was  conducted,  and  the  fluctuating  price  of  the  com- 
modity which  the  purchaser  proposed  to  buy,  the  response 
should  have  been  ilnmediate  and  with  no  more  delay  than  was 
required  for  deliberation ;  and  that  a  message  sent  over  the 
wires  on  the  following  day  came  too  late  to  complete  the  con- 
tract. The  rule  in  regard  to  the  length  of  the  time  an  offer 
will  continue  and  when  an  acceptance  completes  the  contract, 
is  laid  down  in  Parsons  on  Contracts.^  "  Whether  an  offer 
be  made  for  a  time  certain  or  not,  the  intention  or  under- 
standing of  the  parties  is  to  govern.  ...  If  no  definite  time 
is  stated,  then  the  inquiry  as  to  a  reasonable  time  resolves 
itself  into  an  inquiry  as  to  what  time  it  is  rational  to  suppose 
the  parties  contemplated ;  and  the  law  will  decide  this  to  be 
that  time  which  as  rational  men  they  ought  to  have  under* 
stood  each  other  to  have  had  in  mind."  Applying  this  rule, 
it  seemed  clear  that  the  intention  of  the  plaintiff  in  making 

1  Averill  V.  Hedge,  12  Conn.  424;  Minnesota  Oil  Co.  o.  Lead  Co., 
4  Dill.  431;  Danlop  v.  Higgins,  1  H.  L.  C.  381;  Taylor  v.  Bennie,  35 
Barb.  272;  Maclay  v.  Harvey,  90  111.  525. 

>  Minnesota  Oil  Co.  v.  Lead  Co.,  4  Dill.  434. 

•  Vol.  i,  p.  482. 
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the  offer  by  telegraph  to  sell  an  article  which  fluctuated  so 
much  in  price,  must  have  been  upon  the  understanding  that 
the  acceptance,  if  at  all,  should  be  immediate,  and  as  soon 
after  the  receipt  of  the  offer  as  would  give  a  fair  opportunity 
for  consideration.  The  delay  therefore  was  too  long,  and 
manifestly  unjust  to  the  plaintiff,  for  it  afforded  the  defend- 
ant an  opportunity  to  take  advantage  of  a  change  in  the  mar- 
ket and  accept  or  refuse  the  offer  as  would  best  subserve  his 
interests. 

All  that  the  rule  requires  is  that  the  offer  should  be  accepted 
while  it  is  still  standing  and  in  force,  that  is  to  say,  within  a 
reasonable  time,  or  before  the  time  fixed  by  the  party  who 
makes  the  offer  has  expired.^  As  in  the  parallel  case  of  a 
promise  in  consideration  of  performance,  if  the  consideration 
arises  subsequently  before  the  promise  is  revoked,  it  need  not 
exist  at  the  time. 

The  case  of  Cooke  v.  Oxley  has  sometimes  been  regarded  as 
determining  that  a  subsequent  acceptance  is  necessarily  in- 
valid. The  decision  there,  however,  turned  on  a  point  of 
pleading,  and  might  have  been  different  if  the  question  had 
arisen  on  the  evidence.  The  contract  as  declared  on,  that  the 
defendant  would  give  the  plaintiff  time  to  decide,  was  mani- 
festly invalid,  and  although  it  appeared  at  the  trial  that  the 
acceptance  took  place  before  the  offer  was  withdrawn,  this  was 
not  set  forth  with  sufficient  distinctness  in  the  declaration.  If 
the  offer  and  acceptance  co-exist  they  need  not  occur  simul- 
taneously. To  render  the  contract  binding  the  purchaser 
must  ordinarily  accept  at  once ;  but  this  results  from  the  pre- 
sumed intention  of  the  parties,  and  not  from  an  inflexible  rule 
of  law.  If  the  vendor  gives  the  purchaser  twenty-four  hours 
for  deliberation  and  the  latter  declares  his  assent  within  the 
appointed  time  and  before  the  vendor  recalls  the  offer,  the 
contract  is  complete,  and  it  will  then  be  too  late  for  the  ven- 
dor to  say  that  he  has  changed  his  mind.  If  both  parties 
meet,  one  prepared  to  accept,  the  other  to  retrafct,  whichever 
speaks  first  will  have  the  law  on  his  cdde.    Such  in  effect  is 

'  Stone  V.  Harmon,  31  Minn.  512;  Beinstein  v.  Lans,  104  Mass.  216; 
Goward  v.  Waten»  98  id.  506. 
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the  usual  course  at  a  sale  by  auction  where  acceptance  is  de- 
clared by  the  hammer  of  the  auctioneer/and  a  bid  cannot  be 
recalled  after  that  has  fallen  although  there  is  no  appreciable 
interval. 

This  question  arose  in  Boston  and  Maine  Railroad  Com- 
pany V.  Bartlett,^  where  the  defendant  gave  the  complain- 
ant thirty  days  for  consideration  and  the  oflFer  was  accepted 
before  the  time  went  by.  The  court  said  that  the  promise 
when  originally  made  was  without  consideration,  and  did  not 
constitute  a  contract.  It  was  a  mere  offer,  and  might  as  such 
have  been  withdrawn  at  any  time  before  acceptance.  When, 
however,  the  defendants  assented,  the  minds  of  the  parties 
met,  and  it  was  too  late  for  either  to  recede  without  the  con- 
sent of  the  other.  The  acceptance  then  related  back  to  the 
offer,  and  the  case  became  in  all  respects  such  as  it  would 
have  been  if  both  had  occurred  simultaneously.  If  a  different 
doctrine  was  laid  down  in  Cooke  v,  Oxley,  it  was  erroneous 
and  should  be  disregarded.  In  France,  Scotland,  Holland, 
and  the  other  countries  which  followed  the  civil  law,  a  man 
who  gave  another  imtil  a  future  day  to  decide  whether  he 
would  accept  an  offer,  could  not  withdraw  it  before  the  day 
arrived.  Much  might  be  said  in  favor  of  this  rule  and  to 
show  that  the  party  who  was  injured  by  the  breach  of  such  an 
engagement  should  have  redress.  In  England  and  the  United 
States,  however,  a  consideration  was  indispensable,  and  where 
none  existed  the  contract  was  invalid.  A  promise  to  sell 
might  be  withdrawn  notwithstanding  an  assurance  that  it 
should  remain  open  for  consideration.  If,  however,  it  was  ac- 
cepted before  being  revoked,  the  contract  was  as  obligatory  as 
if  both  promises  were  simultaneous. 

For  like  reasons  an  offer  sent  by  post  cannot  be  retracted 
after  the  acceptance  has  been  mailed,  although  the  letter  is 
delayed  in  passing  through  the  post-office  and  does  not  reach 
the  person  to  whom  it  is  addressed  for  weeks  or  months.  In 
Adams  v.  Lindsell,^  the  defendants  wrote  offering  to  sell  at  a 
fixed  price,  the  answer  to  be  sent  forthwith.  The  letter  was 
misdirected  and  did  not  reach  its  destination  for  several  days, 
>  8  Cash.  224.  *  1  B.  &  Aid.  681. 
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and  the  defendants  not  hearing  from  the  plaintiff  as  soon  as 
they  anticipated,  parted  with  the  goods.  The  plaintiff  had  in 
the  mean  time,  and  immediately  after  the  receipt  of  the  offer, 
written  and  despatched  an  acceptance  which  was  delivered  in 
due  course  of  mail.  Under  these  circumstances  it  was  con- 
tended that  the  minds  of  the  parties  had  never  met,  and  there 
could  be  no  valid  contract.  Before  the  plaintiffs  agreed  to 
accept,  the  defendants  had  irrevocably  changed  their  minds. 
The  court  was,  however,  clearly  of  opinion  that  the  sale  was 
complete  and  bound  the  defendant.  If  the  argument  which 
had  been  made  on  their  behalf  prevailed,  no  contract  could 
ever  be  made  through  the  post-oflSce.  For  if  the  vendor  was 
not  bound  until  the  answer  of  the  purchaser  was  received,  the 
same  locus  penitentice  would  exist  on  the  other  side  until  the 
purchaser  was  informed  that  his  reply  had  reached  the  vendor, 
and  was  assented  to  by  him.  In  this  way  the  transaction 
would  be  spun  out  indefinitely  without  ever  reaching  a  termi- 
nation. The  offer  must  consequently  be  regarded  as  con\ 
tinning  or  renewed  during  each  instant  that  the  letter  was 
travelling  through  the  post,  and  when  it  finally  reached  the 
vendor  and  was  accepted,  the  minds  of  the  parties  met,  and 
there  was  no  further  room  for  retraction  on  either  side. 

As  one  who  makes  an  offer  may  enlarge  so  he  may  ITmit 
the  period  for  acceptance,  or  provide  that  it  shall  be  sent  to  a 
certain  place,  or  by  a  particular  mode  of  conveyance ;  and  if 
his  directions  are  not  followed,  it  will  not  be  enough  to  allege 
that  the  letter  was  delivered  to  him  elsewhere.^  In  this  in- 
stance, the  defendants  sent  an  offer  for  flour  from  his  mill 
near  Harper's  Ferry,  by  a  teamster  in  his  employ,  with  a  re- 
quest that  the  plaintiffs  would  reply  by  return  of  wagon. 
Instead  of  complying  literally,  the  plaintiffs  forwarded  their 
acceptance  of  the  offer  to  the  defendants'  residence  at  George- 
town, by  the  first  regular  mail,  which  left  five  days  later.  The 
court  held  that  a  purchaser  has  the  right  to  dictate  the  terms 
on  which  he  will  buy,  and  unless  these  are  complied  with  he 
is  not  bound.    All  his  arrangements  may  be  made  with  a 

1  Eliason  v.  Henshaw,  4  Wheat.  225. 
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view  to  the  circumstance  of  place,  and  he  is  the  only  judge 
of  its  importance. 

In  thus  entering  on  the  consideration  of  contracts  made  hj 
persons  at  a  distance  from  each  other  through  the  post-office  or 
by  letters  interchanged  in  any  other  way,  new  points  arise,  and 
it  becomes  necessary  to  consider  when  such  an  agreement 
is  complete,  and  whether  it  is  essential  that  the  peraon  who 
mailed  the  offer  should  know  that  it  has  been  accepted.  An 
acceptance  is  virtually  a  promise  to  comply  with  the  terms  of 
the  offer,  and  therefore  can  only  arise  from  something  said 
or  written  to  the  offerer.  It  is  implied  in  the  definition  of 
an  agreement  that  it  shall  be  between  the  parties,  and  the 
most  formal  declaration  of  intention  to  a  third  person  will 
not  constitute  a  contract.  Obviously  I  am  not  bound  to  keep 
a  promise  made  to  one  who  does  not  wish  it  to  be  fulfilled, 
nor  unless  he  manifests  his  willingness  in  a  way  to  convey 
the  information  to  me.  A  written  like  an  oral  acceptance 
must  therefore  be  communicated  to  the  party  who  made  the 
offer,  or  to  some  one  whom  he  has  expressly  or  impliedly  au» 
thorized,  and  this  requirement  is  not  fulfilled  by  giving  it  to 
the  writer's  agent  or  messenger,  with  orders  to  deliver  it  to 
the  offerer.^  In  Hebbs'  Case,  Hebbs  wrote  asking  that  certain 
shares  in  a  newly  formed  company  might  be  allotted  to  him. 
The  directors  instructed  their  agent  through  the  mail  that  such 
an  allotment  should  be  made,  and  the  shares  were  registered 
as  Hebbs',  and  it  was  held  that  tins  did  not  complete  the  con- 
tract, or  render  it  obligatory  on  him  to  take  and  pay  for  the 
shares.  Lord  Romilly  said :  "  If  A  writes  to  B  a  letter  offer- 
ing to  buy  land  of  B  for  a  certain  sum  of  money,  and  B  ao* 
cepts  the  offer  and  sends  his  servant  with  a  letter  containing 
his  acceptance,  I  apprehend  that  until  A  receives  the  letter  A 
may  withdraw  his  offer,  and  B  may  stop  bis  servant  on  the 
road  and  alter  the  terms  of  his  acceptance,  or  withdraw  it  al- 
together ;  he  is  not  bound  by  communicating  the  acceptance 
to  his  own  agent.    Dunlop  v.  Higgins  decides  that  the  posting 

1  Hebbs'  Case,  L.  R.  4  Eq.  9;  British  &  Am.  Telegraph  Co.  v.  Colflon, 
L.  R.  6  Ex.  Div.  108, 117. 
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of  a  letter  accepting  an  offer  constitutes  a  binding  contract, 
bat  the  reason  of  that  is  that  the  post-office  is  the  common 
agent  of  both  parties.  In  the  present  case,  if  Mr.  Hebbs  had 
authorized  the  agent  of  the  company  to  accept  the  allotment 
on  his  behalf  there  would  have  been  a  binding  contract,  but 
he  gave  no  such  authority,  and  as  he  had  withdrawn  his  orig- 
inal offer  before  he  received  the  letter  of  the  directors,  the 
position  of  the  parties  was  changed,  and  that  letter  became  an 
offer  which  required  the  acceptance  of  Mr.  Hebbs  to  constitute 
a  binding  contract." 

The  same  person  may  nevertheless  be  an  agent  for  both 
parties,  and  when  such  is  the  case  the  mailing  of  a  letter  to 
him  by  either  of  them  may  have  the  same  effect  as  if  it  were 
addressed  to  the  other.^  In  Hallock  v.  Insurance  Co.,  the 
plaintiff  applied  for  an  insurance  to  the  agent  of  the  company, 
Breck,  and  the  latter  forwarded  the  application  to  the  com- 
pany, who  executed  the  policy  and  sent  it  by  mail  to  the  agent. 
The  train  was  detained  for  two  days  by  a  heavy  fall  of  snow, 
and  during  the  interval  the  plaintiff's  house  was  destroyed  by 
fire,  and  the  insurance  company  thereupon  sent  a  telegram  to 
the  agent  declining  the  risk,  which  reached  him  in  advance  of 
the  mail  and  before  he  received  the  policy.  The  court  held 
that  when  the  policy  was  sent  by  mail  to  Breck  he  took  in 
trust  for  the  insured,  and  not  for  the  insurers.  It  was  a 
delirery  to  Breck  to  deliver  to  the  plaintiff,  and  therefore  a 
good  delivery  to  the  plaintiff.  The  act  by  which  one  signifies 
his  acceptance  of  an  offer  need  not  be  known  to  the  offerer. 

It  has  also  been  said,  and  is  no  doubt  true  in  general,  that 
a  promise  must  be  made  by  some  means  which  not  only  may 
but  do  convey  the  meaning  to  the  promisee,  while  he  must  be 
equally  explicit  in  his  reply.  As  Merlin  ingeniously  suggests, 
an  oral  offer  to  a  deaf  man  is  not  binding,  nor  will  he  be 
bound  by  a  promise  of  acceptance  signified  with  his  fingers 
to  one  who  does  not  understand  the  language  of  signs.  The 
conunentators  on  the  civil  law  accordingly  hold  that  to  con- 
vert an  offer  or  pollicitation  into  a  contract,  the  party  to  whom 
it  is  addressed  must  not  only  assent,  but  his  acceptance  must 
1  Hallock  V.  Ids.  Co.,  2  Dutch.  268. 
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be  communicated  to  the  party  from  whom  the  offer  came.^ 
This  is  generally  conceded  where  the  parties  contract  orally 
and  face  to  face,  and  Merlin  contends  that  the  principle  is  the 
same  when  they  are  at  a  distance  from  each  other,  and  writing 
is  substituted  for  speech.  Upistola  non  contrahit  sed  nuntial 
dominum  contrahere.  It  is  not  the  letter  but  the  intelligence 
which  it  conveys  that  constitutes  the  contract.  Hence  when 
the  negotiation  is  conducted  through  the  mail  the  contract  is 
not  complete,  agreeably  to  this  view  of  the  law,  until  the  ac- 
ceptance is  received,  nor  unless  it  is  so  expressed  that  it  can  be 
understood,  nor  if  the  writer  despatches  a  second  letter  which 
overtakes  the  first  and  both  are  delivered  at  the  same  instant.^ 

It  may  be  said  with  regard  to  this  observation  that  written 
language  is  not  on  the  same  footing  as  spoken.  Words  are 
fugitive,  but  writing  remains  and  is  susceptible  of  delivery. 
A  promise  made  in  English  to  one  who  only  understood  Rus- 
sian, would  be  analogous  to  the  case  of  the  deaf  man  supposed 
by  Merlin,  but  it  may  be  contended  that  if  the  Englishman 
were  to  reduce  the  acceptance  to  writing  and  send  it  through 
the  mail,  the  contract  would  be  complete  immediately  on  the  re- 
ceipt of  the  letter,  although  the  persons  present  could  not  read 
it  and  it  was  necessary  to  look  for  an  interpreter.  Still  I  ap- 
prehend that  tlie  acceptance  would  not  be  obligatory  in  such 
a  case  if  an  interpreter  could  not  be  found  within  a  reasonable 
time  and  with  due  diligence.  The  doctrine  of  the  French  jur- 
ists accordingly  seems  to  be  that  posting  an  acceptance  does 
not  complete  the  contract,  which  will  on  the  contrary  be  re- 
vocable while  the  letter  is  passing  through  the  mail,  and  fail 
if  it  be  not  delivered. 

It  follows  that  if  one  who  has  mailed  a  letter  of  acceptance 
signifies  his  dissent  by  a  second  letter,  which  overtakes  the 
first,  and  both  are  delivered  at  the  same  time,  there  is  no 
contract.* 

1  Maynz,  ii.  §  201,  note  11. 

'  Merlin,  Repertoire  de  Jurisprudence,  Title  vente,  §  1,  art.  3,  No.  11, 
Pardessus,  Droit  Commercial,  No.  250;  see  Thomson  t^.  James,  18  Dunlop,  1. 

•  Merlin,  Repertoire  de  Jurisprudence,  Title  vente,  art.  8,  No.  11. 
See  Dun  more  v.  Alexander,  9  Sh.  &  D.  190.    The  civil  law  rule  oa 
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Such  would  also  seem  to  have  been  the  opinion  which  orig- 
inally prevailed  in  England,  although  it  is  now  superseded 
by  one  more  in  conformity  with  the  common-law  doctrine 
that  the  contract  is  complete  on  compliance  with  the  terms 
prescribed. 

In  Kennedy  v.  Lee,^  Lord  Eldon  said :  "  1  have  always 
understood  the  law  of  the  court  to  be  with  reference  to  this 
sort  of  contract  that  if  a  person  communicates  his  acceptance 
of  an  offer  within  a  reasonable  time  after  the  offer  being  made, 
and  if  within  a  reasonable  time  of  the  acceptance  being  com- 
municated no  variation  has  been  made  by  either  party  in  the 
terms  of  the  offer  as  made  and  accepted,  the  acceptance  must 
be  taken  as  simultaneous  with  the  offer,  and  both  together  as 
constituting  such  an  agreement  as  the  court  will  execute." 

While  this  language  shows  that  the  offer,  and  the  accept- 
ance need  not  be  simultaneous,  it  would  seem  to  indicate  that 

ibis  head  seems  to  be  accurately  given  in  the  following  extract  from  the 
argument  for  the  defence  in  Thomson  v.  James,  18  Dunlop,  1.  **  The 
rule  of  law,  as  given  in  the  Digest,  De  Pactis,  in  the  words  of  Ulpianus,  is 
that  the  meeting  of  the  acts  of  the  will  must  take  place,  like  the  meeting 
of  two  physical  bodies,  in  one  place.  There  must  be  duorum  pluriumvas  in 
idem  placUum  consensus.  To  satisfy  this  definition,  the  concourse  of  the 
wills  of  both  or  all  the  contracting  parties  must  be  simultaneous.  When 
both  parties  are  in  the  same  place,  inter  progenies,  the  application  of  the 
rule  is  easy.  In  such  a  case,  in  order  to  complete  the  contract,  the  act  of 
the  will  of  each  must  be  made  known  to  the  other.  If,  therefore,  accept- 
ance of  the  offer  be  made  by  a  sign  which  is  not  understood  by  tiie 
offerer,  there  is  no  contract.  So  if  the  offer  be  made  in  writing,  and  the 
party  to  whom  it  is  made  writes  an  acceptance,  and  does  not  deliver  it, 
there  is  no  contract  because  there  is  no  concursus  of  wills.  Inter  prcesentes, 
therefore,  there  is  no  contract'  until  the  act  of  the  will  of  each  is  known 
to  the  other.  From  the  same  definition  it  may  be  further  deduced  that 
consent  may  be  given  inter  dbsentes  per  nuntium,  or  per  epistolam.  And 
this  is  quite  consistent,  provided  you  have  an  equivalent  to  what  the  law 
requires  inter  prcesentes.  This  is  well  stated  by  a  French  civilian,  Far- 
dessus,  who  says:  '  There  is  required  not  only  that  the  offer  be  known  to 
the  party  to  whom  it  is  made,  and  the  acceptance  to  the  offerer,  but  that 
up  to  the  moment  of  the  acceptance  being  made  known,  when  the  con. 
course  of  will  takes  place,  the  will  of  the  offerer  shall  have  continued. 
Nothing  farther  is  necessary  then.  No  notification  of  receipt  of  the 
acceptance  is  required.' " 
1  3  Meriv.  440. 
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the  minds  of  tioth  parties  must  be  unchanged  mitil  the  inten- 
tion to  accept  the  offer  is  communicated  to  the  person  who 
made  it,  and  that  there  may  even  then  be  a  locus  ptenitentuB  or 
change  of  purpose. 

It  was  accordingly  decided  in  McCuUoch  v.  Insurance  Co.,* 
that  to  render  an  acceptance  valid  it  must  be  communicated  to 
the  offerer,  and  that  the  defendants  were  consequently  at 
liberty  to  recall  their  proposal  to  insure  the  plaintiff's  vessel 
after  he  had  mailed  his  acceptance,  and  until  the  letter  actu- 
ally came  to  hand.  It  is  a  necessary  inference  that  a  negotia- 
tion for  an  insurance  through  the  post-office  is  subject  to  the 
contingencies  which  may  arise  between  the  sending  of  the 
letter  and  the  receipt  of  the  reply,  and  that  if  the  loss  of 
the  vessel  becomes  known  during  the  interval  both  parties 
will  be  discharged.  This  decision  may  be  consistent  with  the 
principles  of  the  civil  law,  but  is  at  variance  with  the  com- 
mon-law rule  that  the  obligation  of  a  contract  depends  on  the 
consideration,  or  in  other  words,  on  the  fulfilment  of  the  condi- 
tions prescribed  by  the  promisor.  If  this  leaves  him  in  the  dark 
the  fault  is  his  own,  and  he  cannot  demand  more,  or  complain 
of  the  want  of  information  for  which  he  did  not  stipulate. 
Such  is  the  case  when  an  offer  is  sent  through  the  post-office, 
because  the  offerer  may  reasonably  be  supposed  to  intend 
that  the  contract  shall  be  complete  as  soon  as  the  answer  is 
deposited  in  the  letter-box,  and  to  take  the  risk  incident  to 
that  mode  of  communication.  The  judgment  in  McCuUoch  v. 
Insurance  Co.,^  has  accordingly  been  overruled  by  the  subse- 
quent course  of  decision,  which  coincides,  on  both  sides  of  the 
Atlantic,  with  Adams  v.  Lindsell.^  In  Hamilton  v.  Insurance 
Co.,*  the  defendants  agreed  to  insure  the  premises  if  the  trus- 
tees who  held  the  legal  title  would  give  their  consent  in  writ- 
ing, and  an  earthen  flue  was  substituted  for  a  sheet-iron  one. 

»  1  Pick.  278.  «  1  Pick.  278. 

s  See  Dunlop  v.  Higgins,  1  H.  L.  C.  381 ;  Duncan  v.  Topham,  8  C.  B. 
225;  Hamilton  v.  Ins.  Co.,  5  Barr,  389;  Tayloe  w.  Ins.  Co.,  9  How.  390; 
Boston  &  Maine  R.  R.  Co.  v.  Bartlett,  3  Cash.  224;  Abbott  o.  Sbepard, 
48  N.  H.  14;  Stockbam  v.  Stockham,  32  Md.  196. 

«  5  Barr,  339. 
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These  conditions  were  complied  with,  and  the  premium  paid 
to  the  agent  of  the  insurance  company,  who  was  asked  to  call 
and  ascertain  that  the  alteration  had  been  made.  He  did  not 
attend  to  this  request,  and  the  buildings  having  subsequently 
been  destroyed  by  fire,  the  defendants  refused  to  pay  the  loss 
on  the  ground  that  the  contract  was  not  complete,  and  that  no 
policy  had  been  executed.  Gibson,  C.  J.,  said  that  to  render 
the  insurers  liable  the  terms  of  the  contract  must  have  been 
determined  on  either  side,  so  that  nothing  remained  but  the 
execution  and  delivery  of  the  policy.  In  McCulloch  v.  Insur- 
ance Co.,^  the  plaintiff  wrote  to  learn  the  terms  on  which 
the  defendants  would  be  willing  to  insure  his  vessel,  and 
was  answered  -that  they  would  do  so  at  2|  per  cent  He 
immediately  sent  an  order  for  insurance  on  the  terms  pro- 
posed; but  before  it  was  mailed  the  defendants  despatched 
another  letter  declining  to  take  the  risk,  and  it  was  held  that 
at  no  instant  had  there  been  a  simultaneous  expression  of 
assent.  On  a  principle  somewhat  analogous  stood  Cooke  v. 
Oxley,*  where  it  appeared  by  the  declaration  that  the  defendant 
bad  offered  the  plaintiff  a  commodity  at  a  certain  price  pro- 
vided the  latter  would  give  notice  of  his  acceptance  before  four 
o'clock  in  the  afternoon,  that  the  notice  was  given  within  the 
time,  but  that  the  article  was  not  delivered,  and  judgment  was 
arrested  because  the  plaintiff  had  not  laid  a  cause  of  action. 
This  case  was  resolvable  into  the  principle  that  either  party 
may  retract  his  offer  while  the  matter  is  pending,  just  as  a 
bid  at  auction  may  be  retracted  before  the  hammer  is  down. 
Such,  too,  was  the  principle  of  Routledge  v.  Grant,^  and  it  was 
a  very  practicable  one,  where  the  negotiation  was  not  carried 
on  through  the  post-office.  The  last  decision  on  the  point  was 
irreconcilable  with  McCulloch  v.  Insurance  Co.  In  Adams  v. 
Lindsell,^  the  defendants  offered  to  sell  the  plaintiffs  a  parcel 
of  wool  on  terms  expressed  in  their  letter:  "receiving  an 
answer  in  course  of  post."  The  letter  being  misdirected  did 
not  go  by  course  of  post,  but  the  plaintiffs  wrote  as  soon  as 
it  was  received  that  they  would  take  the  wool  at  the  price 

1  1  Pick.  278.  «  8  T.  B.  668.  •  8  C.  &  P.  267. 

«  1  B.  &  Aid.  681. 
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proposed.  The  defendants,  however,  not  having  received  an 
answer  when  they  expected  it,  sold  the  wool  to  another  per- 
son. The  court  said  that  if  a  bargain  could  not  be  closed  by 
letter  before  the  answer  was  received,  no  contract  could  be 
completed  through  the  medium  of  the  post-oflBce.  That  if  the 
defendants'  offer  did  not  become  obligatory  when  the  letter  of 
acceptance  was  posted,  the  plaintiffs  by  a  parity  of  reasoning 
would  not  be  bound  till  they  were  notified  that  the  defendants 
had  received  the  answer  and  assented  to  it,  and  so  it  might  go 
on  ad  infinitum.  That  the  defendants  must  be  considered  in 
law  as  making  a  continuing  offer  during  every  instant  their 
letter  was  travelling  through  the  mail ;  that  the  contract  was 
completed  by  the  posting  of  the  letter  of  acceptance ;  and  tliat, 
as  the  delay  arose  from  the  mistake  of  the  defendants  them- 
selves, the  case  stood  relatively  to  them  as  if  the  answer  had 
arrived  in  due  course.  The  learned  reporter  of  McCulloch  v. 
insurance  Co.,  had  attempted  to  distinguish  it  from  Adams  v. 
Lindsell,  principally  on  the  ground  that  a  treaty  respecting 
insurance  is  necessarily  subject  to  contingencies  while  it  is 
in  the  process  of  formation.  This  observation  was  undoubt- 
edly just.  But  the  question  remained :  When  is  it  entirely 
formed?  Had  the  ship  in  the  former  case  returned  before 
the  plaintiffs  answered,  the  negotiation  would  have  ended, 
but  it  did  not  follow  that  they  could  have  retracted  their 
acceptance  after  it  had  been  mailed.  The  two  cases  were  ir- 
reconcilable, and  the  only  just  conclusion  was  that  an  actual 
concurrence  of  assent  was  the  ruling  circumstance,  and  the 
time  at  which  it  was  communicated  or  made  known  compara- 
tively immaterial.  Applying  this  principle  to  the  case  in  hand, 
it  stood  as  follows:  the  insurance  company  had  offered  to 
effect  an  insurance  for  a  certain  premium  on  the  performance 
by  the  plaintiff  of  two  conditions,  which  were  fulfilled  and  the 
company  notified.  There  was  no  supineness  on  the  part  of 
the  plaintiff,  at  least  none  which  had  not  been  induced  by  the 
agent,  while  the  company,  on  the  other  hand,  was  chargeable 
with  positive  negligence.  A  promise  to  reward  a  man  if  he 
will  do  a  service  was  binding  if  he  did  it,  though  he  did  not 
engage  to  render  the  service.    The  nature  of  a  conditional 
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promise  resting  on  an  executory  consideration,  was  explained 
in  Clark  v.  Russel,^  and  what  was  there  said  showed  that  the 
plaintiff,  having  actually  performed  what  he  had  been  requested 
to  do,  might  justly  claim  the  benefit  of  the  insurance.  The 
contract  was  completed  when  the  company  had  notice  that  its 
conditions  were  performed ;  and  from  that  moment  they  be- 
came answerable  for  the  risk  incurred. 

The  notice  referred  to  in  the  above  opinion  as  completing 
the  obligation,  is  not  the  acceptance  of  the  civil  law,  but  the 
notification  which  the  common  law  requires  when  the  defend- 
ant's liability  depends  on  a  fact  which  lies  beyond  his  ken 
and  within  the  plaintiff's.  Thus  a  tenant  who  wishes  to  en- 
force a  covenant  to  repair  must  inform  his  landlord  that  the 
premises  are  out  of  order  and  need  repairing.^ 

A  similar  decision  was  made  in  Tayloe  v.  Insurance  Go.' 
The  defendants  wrote  offering  to  insure  the  plaintiff's  house 
on  certain  terms,  and  the  contract  was  held  to  be  complete  as 
soon  as  the  acceptance  of  the  proposition  was  mailed.  The 
court  said  that  when  a  person  to  whom  an  offer  is  made 
through  the  post-office  writes  an  answer  giving  his  consent 
and  puts  it  in  the  letter-box,  there  is  a  binding  contract 
whether  the  letter  does  or  does  not  reach  its  destination. 
It  was  erroneous  to  suppose  that  an  acceptance  was  not 
binding  until  it  became  known  to  the  other  party,  and  it 
was  on  the  contrary  well  settled  that  the  contract  was  per- 
fected by  the  meeting  of  both  minds  in  a  common  purpose, 
although  one  of  the  parties  might  be  ignorant  that  the  other 
had  given  his  assent. 

The  view  taken  in  Hamilton  v.  Insurance  Co.,*  by  Chief 
Justice  Gibson  is  borne  out  by  the  decision  in  Harris'  Case.^ 
There  one  who  had  applied  for  shares  in  a  joint-stock  com- 
pany posted  a  letter  in  Dublin  withdrawing  his  application 
after  an  allotment  had  been  put  in  the  London  post-office. 
The  letters  crossed  each  other  on  the  way,  and  it  was  held 

»  8  Watts,  213,  217. 

*  Vyse  V,  AVakefield,  6  M.  &  W.  442;  7  id.  126 ;  2  Am.  Leading  Cases, 
5ed.  68. 

«  9  How.  890.  «  6  Barr,  889.  •  L.  R.  7  Gh.  587. 
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that  he  must  take  and  pay  for  the  shares.  The  Chancellor 
said  that  the  contract  had  been  completed  exactly  in  the  way 
that  the  applicant  desired.  He  gave  his  address  in  Dublin, 
and  the  company,  according  to  the  ordinary  usage  of  man- 
kind in  such  matters,  sent  their  answer  to  that  address 
through  the  post.  It  did  not  signify  at  what  hour  either 
letter  arrived  or  which  was  first  delivered,  because  the  obli- 
gation became  irrevocable  when  the  company  posted  the  letter 
of  allotment. 

It  is  said  in  Parsons  on  Contracts,^  on  the  authority  of 
these  decisions  and  of  Hutcheson  v,  Blakeman,^  that  an  offer 
made  by  mail  cannot  be  withdrawn  by  a  notification  which 
does  not  reach  the  other  party  before  the  answer  containing 
his  acceptance  is  mailed.  ^'  If,  for  instance,  A  writes  on  the 
1st  of  January  from  Boston  to  B  in  Baltimore,  making  an 
offer,  and  this  letter  reaches  Baltimore  on  the  3d,  and  B 
forthwith  answers  the  letter,  accepting  the  offer,  putting  the 
letter  into  the  mail  that  day ;  and  on  the  2d  of  January  A 
writes  withdrawing  the  offer,  and  his  letter  of  withdrawal 
reaches  B  on  the  4th,  there  is  nevertheless  a  contract  made 
between  the  parties.  If  the  offer  was  to  sell  goods,  B  on 
tendering  the  price  may  claim  the  goods ;  if  the  offer  was  to 
insure  B's  ship,  B  may  tender  the  premium  and  demand  the 
policy,  and  hold  A  as  an  insurer  of  his  ship ;  and  so  of  any 
other  offer  or  proposition." 

It  is  a  corollary  to  this  rule  that  a  delay  in  the  transmission 
of  the  acceptance,  or  its  entire  miscarriage  through  the  do- 
fault  of  the  post-office  or  the  condition  of  the  roads,  will  not 
invalidate  the  assent  which  has  been  already  given,  or  excuse 
a  refusal  to  perform  the  contract,  although  the  effect  is  to 
mislead  the  opposite  party  and  induce  him  to  suppose  that 
his  offer  has  been  declined,  and  he  in  consequence  disposes 
of  the  goods  to  a  third  person,  or  takes  some  other  step  which 
renders  it  hnpracticable  to  carry  out  the  terms  proposed.  For 
as  the  obligation  is  complete  immediately  on  the  posting  the 
acceptance,  it  ought  not  to  be  defeated  by  a  default  for  which 
the  writer  is  not  responsible,  and  which  may  with  more  pro> 
1  *  484.  '8  Met.  (Ky.)  80. 
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prietj  be  set  down  to  the  accoant  of  the  opposite  partj.  A 
Tender  who  sends  an  offer  through  the  mail  accepts  the  risk 
incident  to  that  mode  of  conveyance,  and  if  a  loss  results  it 
should  be  borne  by  him  and  not  by  the  purchaser.  The  case 
is  analogous  to  that  which  would  arise  if  a  proposal  were  sent 
by  a  servant,  with  instructions  to  wait  for  an  answer  which 
was  lost  through  the  negligence  of  the  messenger.^  In  Dun- 
lop  V.  Higgins,^  Dunlop  &  Co.  wrote  from  Glasgow  to  Higgins 
&  Co.,  at  Liverpool,  offering  to  sell  them  two  thousand  tons  of 
pig  Iron.  This  letter  was  received  by  the  Messrs.  Higgins  on 
the  SOth  of  January,  and  on  the  same  day  though  not  by  the 
next  succeeding  post  of  that  day,  they  despatched  an  answer 
in  these  terms :  *'  We  will  take  the  two  thousand  tons  pigs 
you  offer  us."  Although  this  letter  was  written  and  sent  on 
the  SOth  of  January,  it  bore  date  on  the  81st,  and  one  point 
in  the  case  was  that  the  error  might  have  contributed  to  mis- 
lead Dunlop  &  Go.  Owing  to  a  severe  frost  and  heavy  fall 
of  snow  the  acceptance  was  not  delivered  to  Dunlop  &  Go, 
until  the  1st  of  February,  when  they  made  the  following 
reply :  — 

"  Glasgow,  Ist  February,  1845. 
"  We  have  your  letter  of  yesterday,  but  are  sorry  that  we  cannot 
enter  the  two  thousand  tons  pig  iron,  our  offer  of  the  28th  not  having 
been  accepted  in  course." 

The  Messrs.  Higgins  answered  on  the  2d  of  February  that 
they  had  erroneously  dated  their  letter  on  the  81st  of  Jan- 
nary,  but  that,  as  the  post-mark  showed,  it  was  really  mailed 
on  the  SOth.  The  iron  was  not  furnished,  and  having  risen 
rapidly  in  price,  the  question  whether  the  contract  had  been 
eompleted  was  raised  by  a  suit 

The  case  ultimately  came  before  the  House  of  Lords.  The 
Chancellor  said  the  exception  was  that  the  jury  were  directed 
that  if  the  plaintiffs  posted  their  acceptance  in  due  time 
according  to  the  usage  of  trade,  they  were  not  responsible 
for  any  casualties  in  the  post-office.  This  raised  the  ques- 
tion whether  the  letter  being  delayed,  not  by  the  act  of  the 

1  See  Yaasar  v.  Camp,  1  Keman,  441.  •  1  H.  L.  C.  881. 
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writer  but  by  an  accident  connected  with  the  post,  should  de- 
prive him  of  the  right  which  would  have  existed  if  the  letter 
had  arrived  in  due  course.  He  could  not  conceive  that  the 
point  was  at  all  doubtful.  If  a  man  did  all  he  could,  more 
should  not  be  required.  If  the  usage  of  trade  was  to  forward 
the  answer  to  such  an  offer  by  means  of  the  post,  and  the 
party  mailed  his  acceptance  on  the  proper  day,  did  he  not  do 
everything  that  he  was  bound  to  do,  and  could  he  be  made 
responsible  for  that  over  which  he  had  no  control  ? 

If  such  be  the  principle,  it  must  hold  good  when  the  letter  is 
destroyed  or  stolen  in  passing  through  the  post-office,  and 
never  reaches  the  person  to  whom  it  is  addressed.  It  was  ac- 
cordingly declared  in  Duncan  v.  Topham,^  on  the  authority  of 
Dunlop  V.  Higgins,  that  the  contract  is  complete  on  the  post- 
ing by  one  party  of  a  letter  addressed  to  the  opposite  party 
and  accepting  the  terms  which  he  has  offered,  although  the 
letter  of  acceptance  is  not  delivered,  or  the  fact  made  known 
to  him  in  any  other  way ;  and  the  same  rule  was  applied  in 
Yassar  v.  Camp.^  In  the  case  last  cited  the  defendants  wrote 
by  mail,  proposing  to  sell  the  plaintiffs  ten  thousand  bushels 
of  first  quality  Jefferson  county  barley  at  sixty-seven  cents 
per  bushel,  on  or  before  the  20th  of  October  next,  and  the 
plaintiffs  accepted  the  offer  by  a  letter  posted  in  due  season, 
but  which,  owing  to  some  unexplained  default  in  the  post- 
office,  was  not  delivered.  They  wrote  not  long  afterward  ask- 
ing why  the  barley  did  not  arrive,  and  were  then  informed  of 
the  miscarriage  of-  the  letter  of  acceptance.  The  defendants, 
in  consequence  of  not  hearing  from  the  plaintiffs,  omitted  to 
procure  the  barley,  and  before  the  cause  of  the  delay  was 
discovered  grain  had  risen  to  such  a  price  that  the  contract 
could  not  be  carried  into  effect  without  a  loss.  The  court 
held  the  excuse  insufficient,  and  that  the  defendants  must 
bear  the  loss,  which  amounted  to  1112,000. 

The  court  said  that  the  defendants  had,  it  was  true,  stated  in 

the  course  of  the  correspondence  which  led  to  the  formation 

of  the  contract,  that  as  soon  as  the  plaintiff's  answer  *^  was 

received  they  would  send  amongst  the  farmers  and  secure  the 

1  8  C.  B.  226.  <  1  Kem«n,  441. 
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first  lots,  eyen  at  an  extra  price/'  and  that  ^^  if  the  offer  was 
accepted  they  must  have  immediate  notice ; ''  but  this  did  not 
materially  affect  the  case,  because  the  notice  thus  stipulated 
for  was  presumably  a  notice  by  the  mail,  through  which  the 
whole  negotiation  was  no  doubt  expected  to  be,  and  was  in  fact 
conducted.  When  notice  was  to  be  given  by  mail  it  was  suffi* 
cient,  in  most  if  not  in  all  cases,  to  deposit  it  in  the  post-office. 
The  party  could  then  do  nothing  more  to  insure  its  safe  delivery, 
and  was  not  responsible  for  its  miscarriage.  It  followed  that 
the  contract  was  perfected  on  the  fourth  of  September  when 
the  plaintiffs  signed  the  writing  which  had  been  forwarded 
to  them  for  acceptance,  and  deposited  it  in  the  post-office 
addressed  to  the  defendants. 

The  language  held  in  Trevor  v.  Wood,^  is  to  the  same  effect, 
although  the  acceptance  was  telegraphed  and  the  question 
grew  out  of  a  delay  in  the  transmission  of  the  message,  which 
led  the  defendant  to  believe  that  his  offer  was  declined. 

These  judgments  and  that  pronounced  in  Dunlop  v.  Higgins 
may  be  considered  as  outweighing  British  &  American  Tele- 
graph Co.  V.  Colson,^  where  the  court  took  a  distinction  be- 
•  tween  the  case  where  the  letter,  though  delayed  by  a  storm, 
tiie  state  of  the  roads  or  other  accidental  causes,  is  delivered 
as  soon  as  circumstances  will  permit,  and  that  in  which  it  is 
lost  -or  destroyed  and  never  reaches  the  person  to  whom  it  is 
addressed,  and  held  that  in  the  latter  case  there  is  no  binding 
contract.  Baron  Bramwell  said  that  if  the  acceptance  was  in- 
trusted to  a  messenger  who  took  the  best  and  quickest  mode 
of  conveyance,  but  was  kept  back  by  frost  or  snow,  and  did 
not  arrive  until  hours  or  days  after  he  was  expected,  the  con- 
tract would  be  complete  notwithstanding  the  delay,  and  that 
the  principle  was  the  same  when  a  delay  occurred  in  transmis- 
sion through  the  mail;  but  it  was  fallacious  to  reason  from  such 
a  state  of  things  to  that  where  the  letter  was  never  delivered 
or  received.  The  answer  to  this  argument  is  that  since,  as 
Bramwell  conceded,  the  obligation  of  the  contract  dates  from 
the  period  at  which  the  acceptance  is  mailed,  it  cannot  be 
avoided  by  the  happening  of  a  subsequent  event,  in  the  absence 
»  86  N.  Y.  a07.  •  L.  R.  S  Ex.  108. 
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of  an  express  condition  to  that  effect,  or,  as  the  argument  was 
put  in  Harris'  Case,^  if  the  contract  after  the  letter  has  ar« 
rived  in  time  is  to  be  treated  as  having  been  made  from  the 
time  the  letter  was  posted,  the  reason  is  that  the  contract  was 
actually  made  at  that  time.  There  is  nevertheless  the  practi- 
cal objection  that  when  the  letter  is  delayed  by  an  accident  to 
the  mail,  or  a  break  in  the  telegraph  wires,  the  person  to 
whom  it  is  addressed  may  ascertain  the  cause  by  inquiring  at 
the  proper  office,  and  should  wait  until  communication  is  re- 
stored ;  but  .that  when  the  trains  are  running  regularly  and 
there  is  no  obstacle  to  the  transmission  of  a  telegram,  there 
is  nothing  to  put  him  on  his  guard,  and  he  may  reasonably 
infer  that  the  reason  why  he  does  not  receive  a  reply  is  that 
none  was  sent,  and  that  the  offer  has  fallen  through  the  lapse 
of  time. 

The  effect  of  this  course  of  decision  is  to  compel  one  who 
makes  an  offer  through  the  post-office,  to  take  the  risk  of  the 
casualties  incident  to  that  mode  of  communication,  whether 
they  occur  during  the  transmission  of  his  letter  or  of  the 
reply.  Hence,  if  I  write  by  mail  offering  to  sell,  and  the  re- 
sponse does  not  arrive  in  due  course,  I  must  find  out  as  best 
I  may  whether  the  delay  is  due  to  the  negligence  of  my  cor- 
respondent in  not  answering,  or  the  failure  of  the  post-office 
to  deliver  his  reply,  and  cannot  safely  part  with  the  goods 
until  I  have  ascertained  the  truth.  The  inconvenience  is  less 
since  the  introduction  of  the  telegraph,  which  affords  a  ready 
mode  of  inquiring  whether  the  offer  was  received  and  has 
been  accepted  or  delivered. 

The  controversy  is  now  presumably  closed  in  England  by 
the  recent  case  of  Household  Insurance  Co.  v.  Grant.'  The 
defendant  there  applied  by  a  letter  written  and  mailed  on  the 
80th  of  September  for  one  hundred  shares  in  a  joint-stock 
company,  and  on  the  20th  of  the  succeeding  month  a  letter 
was  duly  addressed  and  posted  assenting  to  his  request,  but 
which  from  some  unexplained  cause  never  reached  the  defend- 
ant. The  judicial  committee  of  the  Privy  Council  held  that 
the  contract  was  complete  immediately  on  the  posting  of  the 
1  L.  B.  7  Ch.  587, 596.  •  41  L.  T.  V.  a.  288. 
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letter,  and  that  the  defendant  was  liable  to  pay  the  calls  made 
on  the  shares.    The  judgment  of  Thesiger,  L.  J.,  was  substan- 
tially to  the  following  effect :  Whatever  might  be  said  in  the 
abstrax^t  of  the  notion  that  the  minds  of  the  parties  must  meet 
at  the  one  and  the  same  moment,  that  notion  practically  lay 
at  the  foundation  of  the  English  law  on  the  formation  of  con- 
tracts, and  it  was  not  less  well  established  that  both  must  be 
brought  together  by  mutual  communications.    Where  the  ne- 
gotiation took  place  through  the  mail,  the  best  mode  of  har- 
monizing these  elements  was  to  treat  the  post-office  as  the 
agent  of  both  parties.    If  that  theory  was  adopted,  it  followed 
that  as  soon  as  the  letter  of  acceptance  was  mailed  the  con- 
tract was  as  binding  as  if  the  acceptor  had  put  his  letter  into 
the  hands  of  a  messenger  sent  by  the  offerer  to  deliver  the 
ofiFer  and  receive  the  answer.    The  implication  that  the  con- 
tract became  absolute  as  soon  as  the  acceptance  was  posted 
might  sometimes  be  attended  with  injurious  consequences, 
but  it  was  impossible  so  to  adjust  the  conflicting  rights  of 
parties  residing  at  a  distance  from  each  other  and  negotiating 
through  the  post-office,  that  the  mistakes  of  the  mutual  agent 
should  fall  equally  on  both.    The  question  was  relative ;  and 
in  cases  like  that  before  the  court  the  balance  of  convenience 
inclined  to  the  rule  that  where  the  offer  contained  nothing  to 
the  contrary,  neither  party  could  retract  after  the  acceptance 
had  been  mailed.    This  did  not  preclude  the  offerer  from 
stipulating  that  he  should  not  be  bound  unless  the  answer  was 
actually  received. 

Bramwell,  L.  J.,  dissented  totis  viribu8j  on  the  following 
grounds :  The  rule  was  that  the  acceptance  must  be  commu- 
nicated in  order  to  constitute  the  contract,  which  implied  that 
the  letter  or  message  must  reach  the  person  who  made  the 
offer.  The  rule  was  clear,  and  had  been  authoritatively  stated 
by  Brian,  C.  J.,  in  tlie  Year  Book  17  Edw.  IV.,  1.^  If  the  rule 
did  not  hold  good  when  the  acceptance  was  in  reply  to  an  offer 
through  the  mail,  it  must  be  by  virtue  of  some  general  princi- 
ple which  applied  whenever  the  postoffice  was  used  as  the 
means  of  communication  (a  doctrine  that  would  lead  to  great 
1  Cited  in  Blackburn  on  Sales,  p.  190. 
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inconTenience),  or  else  because  one  who  sends  a  letter  by  post 
must  be  presumed  to  agree  not  only  that  the  reply  may  be 
transmitted  through  the  same  channel,  but  that  he  will  be 
bound  although  the  letter  never  comes  to  hand.  A  man  might 
no  doubt  enter  into  such  an  agreement,  as  he  might  agree  that 
his  offer  should  be  conclusiyely  accepted  by  hanging  out  a  flag, 
firing  a  cannon,  or  depositing  a  letter  in  a  certain  place ;  but  the 
question  was, — Should  such  an  agreement  be  implied  ?  Why 
should  mailing  the  acceptance  have  any  greater  effect  than 
giving  it  to  a  messenger  ?  It  was  alleged  that  the  acceptance 
would  be  revocable  in  one  case,  and  not  in  the  other;  but 
this  was  begging  the  question,  for  although  the  postoffice 
would  not  give  back  the  letter,  its  arrival  might  be  anticipated 
by  a  message  sent  by  hand,  or  by  a  telegram.  It  was  an 
alarming  inference  that  a  letter  written  under  the  influence 
of  an  honest  misapprehension  was  necessarily  conclusive,  al- 
though the  person  addressed  was  informed  of  the  mistake  be- 
fore the  delivery  of  the  letter.  When  a  letter  sent  by  mail 
arrived,  the  contract  was  complete  from  the  posting  of  this 
letter.  So  of  a  letter  sent  by  hand ;  but  if  the  letter  did  not 
come  there  was  no  contract.  If  Chief  Justice  Brian  were 
there  to  decide  the  question,  he  would  say  that  the  law  should 
be  the  same  since  the  establishment  of  the  post-office  as  it 
was  before,  namely,  ^^  that  a  communication,  to  affect  a  man, 
must  be  a  communication,  that  is,  must  not  only  be  sent  but 
delivered." 

It  may  be  observed  with  regard  to  this  conflict  of  opinion, 
that  the  difference  between  the  majority  and  minority  of  the 
court  was  one  of  fact  rather  than  of  principle.  It  was  con- 
ceded by  the  minority  that  if  the  terms  of  the  offer  were  that 
posting  should  be  a  sufficient  communication  nothing  more 
was  requisite,  and  the  contract  would  be  complete  although 
the  letter  did  not  arrive.  On  the  other  hand,  the  majority  of 
the  court  were  equally  ready  to  admit  that  if  the  offerer  said, 
*^  If  I  do  not  hear  from  you  by  return  of  post  I  will  not  be 
bound,"  the  acceptance  must  not  only  be  posted,  but  reach  its 
destination.  What  the  court  had  to  determine,  therefore,  was 
what  the  parties  should  be  presumed  to  have  intended  where 
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their  meaning  was  not  expressed  in  terms,  a  question  obvir 
ously  not  so  much  of  law  as  of  commercial  usage. 

We  have  seen  that  Thesiger,  L.  J.,  said,  in  delivering  judg- 
ment, that  to  effect  a  valid  contract  ^'  the  minds  of  the  parties 
must  be  brought  together  at  one  and  the  same  moment,"  and 
that  this  lay  at  the  foundation  of  the  English  law  upon  the 
subject.  If  such  were  really  the  rule  of  the  common  law,  as  it 
is  of  the  civil,  it  should  be  attended  with  the  same  consequen- 
ces under  botli  systems  of  jurisprudence.  Agreeably  to  the 
civil  law,  as  interpreted  in  Prance,  and  generally  by  the  Con- 
tinental jurists,  it  is  essential  not  only  that  the  offer  should 
be  known  to  the  party  to  whom  it  is  made  and  4ihe  acceptance 
to  the  offerer,  but  that  the  acceptance  should  be  delivered  or 
communicated  to  the  offerer  before  he  has  unequivocally 
changed  his  purpose.^  Conversely,  the  retraction  of  an  offer 
will  take  effect  as  soon  as  it  is  posted,  although  it  does  not 
reach  the  opposite  party  until  after  he  has  signified  his  assent. 
The  English  law  is,  as  already  stated,  the  direct  opposite, — that 
a  retraction  is  not  effectual  until  it  is  made  known,  while  an 
acceptance  takes  effect  at  once  and  although  it  never  reaches 
the  person  who  made  the  offer.  We  have,  therefore,  the  sin- 
gular spectacle  of  a  court  professing  to  be  governed  by  a  rule 
derived  from  the  law  of  another  age  and  country,  and  yet  re- 
jecting the  conclusions  of  the  commentators  who  have  made 
that  law  a  life-long  study.  The  true  explanation  of  the  diver- 
gence is,  as  the  chancellor  indicated  in  Dunlop  v.  Higgins,  that 
the  obligation  of  a  contract  arises  at  common  law  not  from  a 
mere  concurrence  of  wills  or  purposes,  but  from  the  fulfilment 
of  the  terms  prescribed  by  the  promisor,  in  good  faith  and 
without  notice  that  he  has  changed  his  mind.  If  A  writes  to 
B  that  he  will  give  him  one  thousand  dollars  for  thirty  bales 
of  cotton,  if  B  will  post  a  letter  declaring  his  acceptance  of 
the  offer,  and  B  writes  such  a  letter  and  puts  it  in  the  mail, 

*  Merlin,  Repertoire  de  Jurisprudence,  Tit.  vente,  No.  11;  Touillier, 
Droit  Civil,  liv.  iii.  ch.  ▼.  No.  321,  cited  in  Thomson  v,  James,  18  Dunlop, 
1;  Mactier  r.  Frith,  6  Wend.  103.  See  Maynz,  ii.  §  201,  note  11;  Par- 
dessus,  Traits  da  Droit  Commerciali  No.  260.  See  Wharton  on  ContraetB, 
J  18. 
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A  is  bound  although  he  has  despatched  another  letter  stating 
that  he  will  not  buy,  because  the  posting  of  the  letter  is  a  con- 
sideration moving  from  B  at  A's  request,  and  which  renders 
the  promise  irrevocable.  In  other  words,  the  validity  of  an 
acceptance  is  tested  under  the  civil  law  by  the  rules  applicable 
to  promises,  while  the  question  is  regarded  at  common  law  as 
one  of  performance. 

An  acceptance  sent  by  mail  cannot  be  e£Pectual  as  a  prom- 
ise until  it  reaches  the  offerer,  nor  will  it  bring  both  minds 
together  if  they  have  diverged  during  the  interval ;  but  it  is 
an  act  done  at  his  request  and  constituting  a  consideration 
which  completes  the  contract.  Thus,  in  the  case  already  put, 
of  a  correspondence  between  a  Russian  and  an  Englishman, 
the  understanding  being  that  each  should  write  in  his  own 
language,  the  receipt  of  a  letter  of  acceptance  from  the 
Englishman  would  not,  as  I  infer,  complete  the  contract  agree- 
ably to  the  civil  law  if  the  Russian  did  not  understand  English 
and  could  not  procure  an  interpreter,  but  would  be  obligatory 
at  common  law  as  affording  all  that  he  had  asked  for,  and  in 
the  way  prescribed.  What  the  English  authorities  really  es- 
tablish, therefore,  is,  to  use  the  language  of  Blackburn,  that 
when  one  ^'  makes  an  offer  through  the  mail,  and  expressly  or 
impliedly  says,  *  if  you  accept,  send  the  answer  by  the  post,' 
then  as  soon  as  the  person  to  whom  the  offer  is  made  puts  the 
acceptance  beyond  his  control  by  depositing  it  in  the  letter- 
box, there  is  an  extraneous  act  which  clinches  the  offer,  and 
the  contract  is  therefore  complete."  ^ 

It  does  not  appear  that  the  dicta  of  Brian,  C.  J.,  in  the  case 
cited  from  the  Year-Book  17  Edw.  IV.,  are  contrary  to  this 
position,  or  can  be  relied  on  to  sustain  the  opinion  of  Lord 
Justice  Bramwell.  The  report,  as  translated  in  Blackburn  on 
the  Contract  of  Sale,  shows  that  the  question  arose  on  a  plea 
to  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close,  and  taking  away  the  growing  crops,  that  the  parties 
had  agreed  that  the  defendant  should  go  to  the  place  where 
the  aforesaid  standing  wheat  and  oats  were,  and  if  they  pleased 
him  that  he  should  then  take  the  same,  paying  therefor  3«.  4d. 

^  See  Brogden  v,  MetropoliUn  R.  R.  Co.,  L.  R.  2  App.  Cases,  666,  692. 
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per  acre.  It  was  farther  averred  that  the  defendant  went  to 
the  place,  saw  the  crops,  was  well  content  and  took  them ; 
which  was  the  trespass  complained  of.  The  plea  was  de- 
murred to  and  held  insufficient  bj  Brian  and  the  other  judges 
on  the  following  grounds,  as  stated  by  him:  1st.  That  it 
could  not  have  been  intended  that  the  defendant  should  take 
the  corn  without  paying  for  it,  although  the  case  would  have 
been  different  in  this  regard  if  the  plaintiff  had  said  ^^  Take, 
and  pay  when  you  will,"  or  named  a  future  day  for  payment. 
2d.  The  plea  was  defective  in  not  showing  that  the  defend- 
ant had  certified  the  plaintiff  that  he  was  satisfied,  ^^  for  it  is 
trite  learning  that  the  thought  of  man  is  not  triable,  for  the 
devil  himself  knows  not  the  thought  of  man."  Had  the  agree- 
ment been  that  ^'  if  the  bargain  pleased  him  he  should  show  it 
to  such  a  one,  then  he  need  not  have  done  more,  for  that  is  a 
matter  of  fact."  The  fair  inference  from  this  language  seem- 
ingly is  not  that  the  acceptance  need  be  communicated  to  the 
person  who  makes  the  offer,  but  that  it  must  be  declared 
overtly  by  some  means  stipulated  for  by  the  offerer,  and  tend 
to  make  the  acceptance  known  to  him,  whether  that  effect  be 
or  be  not  produced.^ 

Firing  a  cannon  or  hanging  out  a  flag  might  not  come 
within  the  definition  as  being  too  merely  trivial ;  but  this  can- 
not be  said  of  posting  a  letter,  because  as  soon  as  it  is  mailed 
the  position  of  the  writer  changes,  and  he  can  no  longer  dis- 
pose of  the  goods  without  exposing  himself  to  an  action  for 
damages  by  the  person  to  whom  it  is  addressed.^  And  as  he 
is  necessarily  in  suspense,  and  obliged  to  decline  other  propo- 
sals until  he  learns  whether  the  letter  has  or  has  not  been  de- 
livered, posting  is  a  sufficient  consideration  to  complete  the 
contract  when  such  is  the  express  or  implied  condition  of  the 
offer. 

The  doctrine  that  the  contract  may  be  perfected  by  an  ac- 

1  White  17.  Corlies,  46  N.  Y.  467,  469;  Howard  v.  Daly,  61  id.  362, 366. 
In  Howard  v.  Daly  depositing  a  written  acceptance  in  the  defendant's 
letter-box  was  held  to  be  within  this  rule,  although  he  never  saw  or  re- 
ceived the  document. 

*  See  Holbrook  v.  Insurance  Ck>.,  2  Dutch.  268. 
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ceptance  which  is  not  made  known  or  actually  communicated 
to  the  party  who  made  the  offer,  is  of  comparatively  recent 
growth ;  and  time  alone  can  determine  its  true  limits,  and 
whether  it  was  not  unduly  extended  in  Yassar  v.  Gamp.  The 
hardships  incident  to  holding  that  one  may  be  bound  by  that 
which  he  does  not  and  cannot  know,  were  forcibly  portrayed 
in  the  British  and  American  Telegraph  Co.  v.  Colson,^  and 
may  raise  a  doubt  whether  a  rule  which  involves  such  conse- 
quences is  altogether  soimd  and  should  be  adopted  without 
qualification. 

The  inclination  of  the  authorities  seems  to  be  that  contracts 
made  by  telegram  obey  the  same  rule  as  contracts  through  the 
mail,  and  are  complete  as  soon  as  the  acceptance  is  left  at 
the  office  of  the  telegraph  company  for  transmission,  although 
the  sender  withdraws  the  message  immediately  afterwards,  and 
before  it  is  forwarded  to  the  party  from  whom  the  offer  came 
or  the  contents  have  been  communicated  in  any  other  way.* 

In  Minnesota  Oil  Co.  v.  Collier  Lead  Co.,  Nelson,  J.,  said : 
"  It  is  well  settled  by  the  authorities  in  this  country,  and  sus- 
tained by  the  later  English  decisions,  that  there  is  no  differ- 
ence in  the  rules  governing  the  negotiation  of  contracts  by 
correspondence  through  the  postoffice  and  by  telegraph,  and 
that  a  contract  is  concluded  when  an  acceptance  of  a  proposi- 
tion is  deposited  in  the  telegraph  office  for  transmission.  This 
rule  was  not  strenuously  dissented  from  on  the  argument,  and 
it  was  substantially  admitted  that  the  acceptance  of  an  offer 
by  letter  or  by  telegraph  completes  the  contract  when  such 
acceptance  is  put  in  the  proper  and  usual  way  of  being  com- 
municated by  the  agency  employed  to  carry  it ;  and  that  when 
an  offer  is  made  by  telegraph,  an  acceptance  by  telegraph  takes 
effect  when  the  despatch  containing  the  acceptance  is  depoa- 
ited  for  transmission  in  the  telegraph  office,  and  not  when  it  is 
received  by  the  other  party."  ^ 

1  Ante,  p.  147. 

>  Trevor  t;.  Wood,  86  N.  Y.  807;  Minnesota  Oil  Co.  o.  Collier  Lead 
Co.,  4  Dill.  434. 

*  See  an  article  entitled  *<  The  Law  applicable  to  the  Negotiation  of 
Contracts  by  Telegraph,''  Am.  Law  Reg.  vol.  xiv.  No.  7,  401. 
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This  language  may  be  thought  to  be  too  broad.    A  written 
acceptance  is  not  complete  until  it  reaches  the  person  from 
whom  the  offer  came,  or  some  one  who  receives  it  on  his  be- 
half, or  is  under  an  imperative  obligation  to  deliver  it  to  him ; 
and  sending  such  a  paper  through  a  servant  or  agent  will  not 
render  it  obligatory  while  it  is  in  the  keeping  of  the  messen- 
ger, or  before  delivery  to  the  party  to  whom  it  is  addressed, 
because  until  then  it  is  subject  to  the  control  of  the  writer, 
and  may  be  altered  or  destroyed.    In  like  manner  a  telegraphic 
message  may,  as  I  suppose,  be  recalled  by  the  sender,  not  only 
before  it  has  been  sent  over  the  wii-es,  but  afterwards,  down 
to  the  last  moment  which  precedes  delivery.    A  telegraph 
company  is  not  like  the  post-office  established  by  the  gov- 
ernment for  public  uses,  but  a  private  agency,  which  cannot  be 
made  answerable  for  non-feasance  in  the  absence  of  a  contract 
express  or  implied,  or  to  one  by  whom  it  has  not  been  em- 
ployed.   If  A  telegraph  to  B  for  goods,  or  for  rooms  at  a 
hotel,  and  the  message  is  not  forwarded,  both  parties  may  be 
losers,  but  the  damage  to  B  is  ahsqite  ir^'uria  and  A  is  the  only 
person  who  can  maintain  a  suit.    Hence  until  the  order  is  com- 
municated to  B  it  may  be  countermanded  by  A,  and  the  com- 
pany will  be  liable  in  damages  for  transmitting  it  contrary  to 
his  wishes.     So  we  may  believe  that  one  who  replies  by  tele- 
graph to  an  offer  sent  by  mail,  may  exercise  a  like  control 
over  the  message  while  it  is  on  the  way,  and  that  the  person 
to  whom  it  is  addressed  cannot  recover  damages  for  the  failure 
of  the  company  to  forward  a  communication  for  which  he  has 
not  paid.    When,  however,  a  proposal  made  by  telegraph  is 
accepted  through  the  same  channel,  it  may  plausibly  be  con- 
tended that  the  parties  have  selected  the  company  as  their 
common  agent,  and  that  the  contract  is  complete  as  soon  as 
the  message  is  placed  in  the  hands  of  the  operator  for  trans- 
mission.   The  obligation  of  a  contract  arises  from  the  fulfil- 
ment of  the  conditions  on  which  the  promisor  agreed  to  be 
bound,  and  if  these  are  that  the  promisee  shall  signify  his 
assent  by  a  writing  sent  to  a  telegraph  office  or  put  in  the 
mail,  nothing  more  is  requisite.^    From  this  point  of  view 
1  See  Brit.  &  Am.  Telegraph  Co.  v.  Golaon,  L.  R.  e  Ex.  108, 119. 
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both  parties  are  entitled  to  require  that  the  acceptance  shall 
be  forwarded  without  alteration  or  delay,  and  it  cannot  right- 
fully be  withdrawn  or  cancelled  without  the  consent  of  both. 
The  test  is,  can  the  company  surrender  the  acceptance  without 
being  liable  to  the  party  who  made  the  offer.  If  the  question 
must  be  answered  negatively  in  view  of  all  the  circumstances, 
the  contract  is  complete. 

In  Trevor  v.  Wood,^  the  appellants,  who  were  dealers  in 
bullion  in  New  York,  had  agreed  with  the  respondents,  who 
followed  the  same  line  of  business  in  New  Orleans,  to  deal 
with  each  other  in  the  purchase  and  sale  of  dollars,  and  that 
all  the  communications  between  them  in  reference  to  such 
transactions  should  be  by  telegraph.  On  January  80th  the 
appellants  telegraphed  from  New  York  to  the  respondents  at 
New  Orleans,  asking  at  what  price  they  would  sell  one  hun- 
dred thousand  Mexican  dollars.  On  the  81st  of  the  same 
month  the  respondents  answered  by  telegram  that  they  would 
deliver  $50,000  at  7 J  ;  and  the  appellants  forthwith  telegraphed 
their  acceptance  of  this  offer,  and  at  the  same  time  posted  a 
letter  acknowledging  the  receipt  of  the  respondents'  telegram, 
and  enclosing  a  copy  of  their  own.  Owing  to  some  derange- 
ment of  the  wires  the  appellants'  telegram  did  not  reach  the 
respondents  till  the  4th  of  the  following  month,  after  they  had 
telegraphed,  "No  answer  to  our  despatch;  the  dollars  are 
sold."  The  appellants  replied:  "Your  offer  was  accepted; 
the  dollars  must  come,  or  we  will  hold  you  responsible."  The 
case  was  sent  to  a  referee,  who  found  for  the  appellants,  and 
the  award  was  sustained  in  the  court  of  last  resort.  Scrugham, 
J.,  said  it  had  been  established  in  Mactier  v.  Frith  *  that  the 
concurrence  of  the  minds  of  the  parties  manifested  by  an  overt 
act  is  all  that  is  necessary  to  complete  a  contract,  and  that 
despatching  a  letter  announcing  the  writer's  consent  to  a  pro- 
posal is  such  a  manifestation,  and  there  was  nothing  either  in 
that  case  or  in  Yassar  v.  Camp  to  indicate  that  this  effect 
depended  on  the  letter  being  sent  by  mail.  This  was  the  more 
obvious,  because  when  the  letter  in  Mactier  v.  Frith  was  written 
there  was  no  mail  between  New  York  and  the  Island  of  St. 
»  38  N.  Y.  307.  «  6  Wend.  108. 
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Domingo,  where  it  was  to  be  delivered.    The  mailing  of  a 
letter  declaring  the  writer's  assent  to  a  proposition  operated 
as  an  acceptance,  not  from  the  nature  of  the  agency  employed 
for  its  transmission,  but  because  it  was  an  unequivocal  signifi- 
cation of  the  writer's  purpose  to  close  with  the  offer.    The 
object  of  the  parties  in  the  case  under  consideration  in  agree- 
ing to  transact  their  business  by  telegraph  was  manifestly  to 
give  their  negotiations  through  that  channel  the  same  force 
and  validity  that  they  would  have  if  carried  on  by  maiL    It 
could  not  be  said  that  the  appellants  did  not  communicate 
their  acceptance  in  the  proper  way,  because  they  adopted  the 
method  of  communication  on  which  both  parties  had  previously 
agreed.    It  followed  that  the  sending  of  the  telegraphic  de- 
spatch must  be  regarded  as  an  acceptance  of  the  respondents' 
offer,  although  it  did  not  reach  them  until  after  they  had  sold 
the  dollars.    There  was  no  principle  on  which  an  agreement 
to  communicate  by  telegraph  could  be  held  to  imply  a  war- 
ranty that  the  communication  should  be  received,  and  the  just 
inference  on  the  contrary  was  that  the  parties  respectively 
assumed  the  risks  incident  to  the  forwarding  of  the  despatch. 

The  distinctive  feature  of  this  case  seems  to  have  been  the 
agreement  that  all  the  negotiations  that  might  take  place  be- 
tween the  parties  should  be  by  telegraph.  But  for  this  stipu- 
lation the  letter  which  was  posted  immediately  on  the  receipt 
of  the  defendants'  offer  of  January  81st  would  have  perfected 
the  contract,  and  precluded  a  change  of  purpose.  The  effect 
was  to  supersede  the  post-office,  and  put  the  telegraph  in  its 
place  as  the  agency  on  which  both  parties  relied,  and  which 
was  to  act  for  and  represent  both.  The  judgment  can  hardly 
therefore  be  regarded  as  establishing  that,  in  the  absence  of 
such  an  agreement,  leaving  a  message  at  a  telegraph  office  is 
equivalent  to  mailing  it. 

It  results  from  the  definition  of  an  acceptance  that  it  must 
strictly  pursue  the  offer,  and  be  a  clear  and  unqualified  assent 
to  the  terms  which  that  prescribes,  without  addition,  alteration, 
or  omission.  If  there  be  any  variance  the  entire  proposal  falls, 
and  what  remains  is  a  new  offer  which  stands  in  as  much  need 
of  acceptance  as  that  originally  made ;  and  hence  if  the  offeree 
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does  not  answer  or  declines  to  accede,  the  negotiation  is  at  an 
end.^  If,  for  instance,  the  vendor  proposes  to  sell  and  deliver 
on  April  1st,  and  the  purchaser  replies  that  he  will  take  the 
goods  on  March  81st,  and  nothing  more  is  said  on  either  side, 
the  sale  is  not  complete,  and  an  action  will  not  lie  for  the 
non-delivery  of  the  goods  or  for  the  price.  So  if  the  offer  is 
of  a  hundred  bushels  and  the  person  to  whom  it  is  made  an- 
swers that  he  will  take  ninety-nine,  there  is  no  contract  unless 
the  vendor  replies  agreeing  to  the  change.  The  principle  is 
clearly  stated  as  follows,  in  Benjamin  on  Sales,^  —  The  accept- 
ance  must  be  unconditional.  If  a  condition  be  affixed  by  Hie 
party  to  whom  the  offer  is  made,  or  any  modification  or 
change  in  the  offer  be  requested,  this  constitutes  in  law  a 
rejection  of  the  offer,  and  a  new  proposal  equally  ineffectual 
to  complete  the  contract  until  assented  to  by  the  first  pro- 
poser. Thus,  if  the  offer  by  the  intended  vendor  be  answered 
by  a  proposal  to  give  a  less  sum,  this  amounts  to  a  rejection 
of  the  offer,  which  is  at  an  end,  and  the  party  to  whom  it  was 
made  cannot  afterwards  bind  the  intended  vendor  by  a  simple 
acceptance  of  the  first  offer."  • 

In  Hutchison  v.  Bowker,^  the  defendant  wrote  an  offer  to 
sell  a  cargo  of  ffood  barley.  The  plaintiff  replied :  "  Such 
offer  we  accept,  expecting  you  will  give  us  fine  barley,  and 
full  weight."  The  defendant  wrote  back :  "  You  say  you  ex- 
pect we  shall  give  you  ^fine  barley.'  Upon  reference  to  our 
offer  you  will  find  no  such  expression.  As  such  we  must 
decline  shipping  the  same."  It  was  shown  on  the  trial  that 
good  barley  and  fine  barley  were  terms  well  known  in  the 
trade,  and  that  fine  barley  was  the  heavier.    The  jury,  al- 

»  See  Potts  V.  Whitehead,  8  C.  E.  Gr.  612;  Smith  v.  Wetherell,  4 
Bradwell  App.  655;  First  National  Bank  of  Quincy  v.  Hall,  101  U.  S, 
43,  54;  Baker  v.  Johnson  County,  87  la.  186;  Hoyt  v.  Brown,  19  N.  Y. 
Ill;  Maclay  v.  Harvey,  90  111.  525;  Smith  v.  Hughes,  L.  R.  6  Q.  B.  697; 
Addeneirs  Case,  L.  R.  1  £q.  226;  L.  R  4  H.  L.  305;  Baker  v.  Hall,  56 
Wis.  100;  Merriam  v.  Lapsley,  2  McCrary,  C.  Ct.  600;  Kyle  v.  Kavanagli, 
103  Mass.  356;  Falls  Mfg.  Co.  v.  Broderick,  12  Mo.  App.  878;  UUey 
V.  Donaldson,  94  U.  S.  48. 

«  2d  ed.,  pp.  33,  34,  57,  69. 

•  Hyde  v.  Wrench,  3  Bear.  8S4.  «  5  M.  &  W.  68& 
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though  finding  that  there  was  a  difference  in  the  meaning  of 
the  two  terms,  found  a  verdict  for  the  plaintiff.  It  was  held 
that  the  meaning  of  the  words  was  for  the  jury,  but  that  their 
e£Fect  was  for  the  court,  and  the  plaintiff  was  non-suited  on 
the  ground  that  he  had  not  given  the  imqualified  assent  which 
is  essential  to  an  acceptance. 

The  question  arose  in  Routledge  v>  Grant.^  The  defendant 
offered  to  purchase  the  lease  of  a  house,  possession  to  be 
given  on  the  25th  of  July,  and  a  definite  answer  within  six 
weeks.  The  plaintiff  accepted  the  proposal,  offering  posses- 
sion on  the  1st  of  August.  The  defendant  afterwards,  and 
before  the  six  weeks  had  expired,  retracted  his  offer.  The 
court  held  that  inasmuch  as  the  plaintiff's  acceptance  of  the 
offer  was  not  within  the  terms  proposed,  and  there  had  been 
no  proper  acceptance  of  it  before  the  offer  was  withdrawn, 
the  minds  of  the  parties  .did  not  meet  and  there  was  no  vaUd 
agreement. 

It  was  said  in  like  manner  in  Eliason  v.  Henshaw  ^  to  be  an 
undeniable  principle,  that  an  offer  of  a  bargain  by  one  person 
to  another  imposes  no  obligation  upon  the  former  until  it  is 
accepted  by  tiie  latter  according  to  the  terms  in  which  the 
offer  was  made.  Any  qualification  of  or  departure  from 
those  terms  invalidates  the  offer  unless  the  same  is  agreed  to 
by  the  person  who  made  it.  Until  the  terms  of  the  agreement 
have  received  the  assent  of  both  parties  the  negotiation  is 
open,  and  imposes  no  obligation  on  either  side. 

We  have  seen  that  an  offer  may  be  withdrawn  at  any  time 
before  the  party  to  whom  it  is  addressed  has  signified  his  as- 
sent by  some  means  which  he  cannot  recall.  When  both 
parties  are  together  the  effect  depends  on  which  speaks  first, 
the  one  to  retract  or  the  other  to  accept  the  offer.*  When 
they  are  at  a  distance  from  each  other  there  is  this  material 
difference,  that  the  acceptance  is  obligatory  as  soon  as  it  is 
posted,  while  the  retraction  can  have  no  effect  until  it  is  made 
known  through  the  mail  or  in  some  other  way.  The  question 
in  such  cases  is  not  which  was  first  written  or  first  mailed, 
but  whether  the  retraction  was  received  before  the  acceptance 
1  3  C.  &  P.  267.  •  4  Wheat.  226.  «  Ante,  p.  188. 
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was  put  in  the  post-office.  If  A  mails  his  acceptance  of  Fs 
o£Fer,  the  contract  is  not  less  complete  because  B  has  written 
to  withdraw  the  offer,  and  the  letter  is  actually  on  its  way. 
The  law  was  so  held  in  Adams  v.  Lindsell,^  which  establishes 
that  an  offer  made  by  post  is  renewed  in  contemplation  of  law 
at  each  instant  of  time  that  the  letter  is  travelling  through 
the  mail,  and  until  the  person  to  whom  the  offer  is  addressed 
is  duly  informed  that  it  has  been  withdrawn.^ 

The  authorities  are  not  less  clear  that  the  receipt  of  a  letter 
or  telegram  announcing  that  the  offerer  has  changed  his  mind, 
may  operate  as  a  revocation  down  to  the  last  moment  before 
the  offeree  has  signified  his  assent  by  some  act  or  declaration 
which  he  cannot  recall,  and  though  he  has  written  or  sent  an 
acceptance  through  the  mail  to  his  agent,  with  instructions  to 
deliver  it  to  the  offerer.^ 

The  civil  law  prescribes  a  different  rule,  under  which  botii 
parties  must  concur  in  a  common  purpose  at  the  moment  when 
the  contract  is  completed  by  acceptance,  and  an  offer  cannot 
be  accepted  after  it  has  been  withdrawn,  although  the  retrac- 
tion has  not  been  actually  communicated  or  made  known> 

"  The  consent,"  says  Pothier, "  which  is  of  the  essence  of 
the  contract  of  sale  may,  as  we  have  already  said,  be  given 
orally  by  the  hiterchange  of  promises  or  by  letters  missive. 
...  In  order  that  consent  should  exist  in  the  latter  case,  the 
purpose  of  the  party  who  has  written  to  make  the  offer  must 
be  unchanged  until  his  letter  reaches  the  other  party,  and  the 
latter  has  declared  his  assent.  Such  continuance  will  be 
presumed  as  long  as  there  is  nothing  to  the  contrary ;  but  if 
I  have  written  to  a  merchant  of  Leghorn  a  letter  in  which  I 

1  B.  &  Aid.  681. 

«  Byrne  v.  Tievenhoven,  L.  R  6  C.  P.  Div.  344;  Stevenson  ».  McLean, 
5  Q.  B.  Div.  346;  Tayloe  o.  Ins.  Co.,  9  How.  390;  Wheat  v.  Cross,  81 
Md.  99, 103;  Stockham  v.  Stockham,  82  id.  396;  Kentucky  M.  Ins.  Co.  v. 
Jenks,  5  Ind.  96;  Lungstrass  v,  German  Ins.  Co.  48  Mo.  201.  See  Ham* 
ilton  V,  Ins.  Co.,  6  Barr,  839,  843,  anU,  143;  Thomson  o.  James,  18 
Danlop,  1. 

«  Ante,  p.  138. 

^  Pardessus,  Droit  Commercial,  No.  256;  Merlin,  Repertoire  do  Jurif* 
prodenoe,  lit.  rente,  f  1,  art.  3,  No.  11,  ante. 
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propose  to  purchase  of  him  a  certain  quantity  of  merchandise 
at  a  certain  price,  and  before  my  letter  has  reached  him  I 
write  a  second  letter  withdrawing  my  proposal,  although  the 
merchant  of  Leghorn,  in  ignorance  of  the  change  of  my  in- 
tentions, answers  that  he  accepts  the  proposed  bargain,  yet 
there  is  no  contract  of  sale  between  us ;  for  my  intention  not 
having  continued  until  the  time  at  which  my  letter  was  re* 
ceived  and  my  proposal  accepted,  the  concurrence  of  our  wills 
which  is  essential  to  a  contract  of  sale  did  not  exist.  It  must 
be  observed,  however,  that  if  my  letter  causes  the  merchant 
to  be  at  any  expense  in  proceeding  to  execute  the  contract 
proposed,  or  if  it  occasions  him  any  loss ;  as,  for  example,  if 
in  the  intermediate  time  between  the  receipt  of  my  first  uid 
that  of  my  second  letter  the  price  of  the  merchandise  falls, 
and  my  first  letter  has  led  him  to  miss  an  opportunity  to  sell 
it  before  the  fall  of  the  price, — 'in  all  these  cases  I  am  bound 
to  indemnify  him,  unless  I  prefer  to  agree  to  the  bargain  as 
proposed  by  my  first  letter.  This  obligation  results  from  that 
rule  of  equity  that  no  man  should  suffer  for  the  act  of  another ; 
nemo  ex  alteriue  facto  prcegravari  debet.  I  ought  therefore  to 
indemnify  him  for  the  expense  and  loss  which  I  occasion  by 
making  him  a  proposition  which  I  afterwards  refuse  to  exe- 
cute. For  the  same  reason,  if  the  merchant,  on  the  receipt 
of  my  first  letter,  and  before  receiving  the  second,  which  con- 
tains a  revocation  of  it,  ships  for  my  account  and  forwards 
the  merchandise,  though  in  that  case  there  has  not  properly 
been  a  contract  of  sale  between  us,  yet  he  will  have  a  right  to 
compel  me  to  execute  the  proposed  contract,  not  in  virtue  of 
any  contract  of  sale,  but  of  my  obligation  to  indemnify  him, 
which  results  from  the  rule  of  equity  above  mentioned."^ 

This  may  be  a  logical  inference  from  the  doctrine  that  both 
parties  must  not  only  signify  their  intention,  but  continue  to 
be  of  the  same  mind  until  the  completion  of  the  contract^ 
but  it  approaches  very  nearly  to  a  reduetio  ad  ahmirdnm.  We 
have  seen  that  a  promise  is  not  effectual  until  it  is  communi- 
cated to  the  promisee ;  and  the  reason  applies  with  still  more 
force  to  au  nncommunicated  retraction.    It  is  not  so  a«ch 

1  Potiuer,  Oontrat  de  Yente,  No.  82. 
24 
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the  intention,  as  what  is  said  or  written  and  the  impression 
which  the  language  is  calculated  to  produce,  that  should  be 
considered  in  determining  the  effect  of  dealings  between  man 
and  man.  Of  what  consequence  is  it  to  one  who  has  entered 
into  an  engagement  on  the  faith  of  a  request  or  promise  from 
me,  that  I  have  changed  mj  mind,  if  he  has  not  been  informed 
of  the  change.  This  is  universally  conceded  when  the  request 
is  that  another  shall  make  a  purchase  on  mj  account,  and 
there  is  no  difference  as  regards  the  principle  when  I  ask 
him  to  sell  to  me.  All  the  authorities  concur  that  a  contract 
made  through  an  agent  is  not  less  binding  because  his  author- 
ity has  been  revoked,  if  he  has  not  been  informed  and  is  igno- 
rant  of  the  fact,  and  as  such  a  contract  is  in  effect  with  the 
principal,  the  same  rule-  should  prevail  whether  the  contract 
is  direct  or  through  an  intermediary. 

Another  consequence  of  the  doctrine  that  one  who  makes 
an  offer  through  the  post-oflSce  may  be  bound  although  he  does 
not  know  that  it  has  been  accepted,  is  that  the  contract  will 
not  be  less  obligatory  because  the  offerer  dies  before  the  ac- 
ceptance is  delivered.  If  A  writes  to  B  that  he  will  sell  at  a 
certain  price,  and  B  mails  a  written  acceptance  of  the  offer, 
the  goods  are  his  although  A's  death  occurs  immediately  after- 
ward, and  while  the  letter  is  still  on  its  way. 

Agreeably  to  the  generally  received  opinion,^  an  unaccepted 
offer  will  fail  on  the  death  of  the  offerer,  although  the  other 
party  gives  his  assent  subsequently  in  ignorance  of  the  fact, 
not  on  the  ground  of  revocation,  but  because  a  contract 
cannot  be  made  with  a  person  who  has  ceased  to  exist.  The 
recent  authorities  nevertheless  hold,  in  accordance  with  the 
doctrine  of  the  civil  law,  that  the  execution  of  an  order  given 
directly  or  through  an  agent  or  mandatary  for  work  or  mer- 
chandise, in  the  belief  that  the  person  from  whom  it  comes  is 
still  living,  is  a  ground  for  compensation,  although  he  dies 
before  the  goods  are  forwarded,  or  the  services  rendered.* 

1  Dickinson  v.  Dodds,  L.  R.  2  Ch.  Div.  475;  Mactier  o.  Frith,  1  Paige, 
434;  6  Wend.  103,  113;  Bradbury  v.  Morgan,  1  H.  &  C.  249. 

>  See  Ish  V.  Crane,  8  Ohio  St  520;  13  id.  574;  Cassiday  v.  Uo- 
Kenae,  4  W.  &  S.  282;  Merlin,  Repertoire  de  Jarispradence,  Tit 


Digitized  by  VjOOQIC 


BILATERAL  GONTBAGTS.  871 

The  problem  admits  of  a  ready  solution  at  common  law ; 
for  as  the  right  of  action  in  assumpsit  grows  out  of  some  act 

vente,  §  1,  art.  3.  The  remarks  of  the  Lord  President  on  this  head,  in 
giving  judgment  in  the  case  of  Thomson  v.  James,  18  Dunlop,  1,  deserve 
an  attentive  consideration.  **  The  argument  of  the  defender  upon  this 
branch  of  the  case  was  rested  upon  what  I  cannot  help  regarding  as  a 
str&itied  application  of  a  rule  or  maxim,  sufficiently  sound  in  general  ap- 
plication, but  which  cannot  be  applied  in  the  most  strictly  literal  sense 
that  the  words  admit  of.  It  was  contended  that  as  the  offerer  had  changed 
his  mind  and  had  posted  a  letter  announcing  that  change  before  the 
offeree  had  declared  his  mind  by  posting  his  acceptance,  the  intention  or 
consent  to  purchase  cannot  be  held  continued  until  the  consent  to  sell  was 
declared,  and  consequently  that  at  no  one  moment  of  time  was  there  in 
idem  placUum  consensus  atque  consentioj  which  is  said  to  be  essential  to  a 
paction.  It  was  argued  upon  a  rigid  application  of  that  definition  that 
the  completion  of  the  contract  was  interrupted  by  a  change  of  mind, 
though  not  yet  communicated,  just  as  it  would  have  been  by  the  death  or 
insanity  of  the  offerer,  and  that  all  these  three  events  are  classed  together 
by  some  writers  as  being  alike  revocations  of  the  offer.  Death  or  insan- 
ity may  prevent  the  completion  of  the  contract  as  effectually  as  the  most 
complete  revocation,  but  they  are  not  properly  revocations  of  the  offer. 
They  are  not  acts  of  the  will  of  the  offerer,  and  their  effect  does  not  rest 
upon  a  supposed  change  of  purpose.  They  interrupt  the  completion  of 
the  contract,  —  that  is,  the  making  of  the  contract,  because  a  contract 
cannot  be  made  directly  with  a  dead  man  or  lunatic.  The  contract  is  not 
made  until  the  offer  is  accepted;  and  if  the  person  with  whom  you  merely 
intend  to  contract  dies  or  becomes  insane  before  you  have  contracted  with 
him,  you  can  no  longer  contract  directly  with  him.  You  cannot  by  ad- 
hibiting your  acceptance  to  an  offer,  and  addressing  it  to  a  dead  man  or  a 
lunatic,  make  it  binding  on  him  whether  his  death  or  insanity  be  or  be 
not  known  to  you.  In  such  a  case  there  is  no  revocation  in  the  correct 
sense  of  the  word,  but  there  is  an  interruption,  an  effectual  obstacle  to 
the  completion  of  the  contract,  equivalent  in  result  to  a  revocation,  though 
operating  by  very  different  facts  and  very  different  principles.  Revoca- 
tion or  recall  is  an  act  of  the  offerer,  by  which  he  communicates  his  pur- 
pose to  purcha<9e,  the  offeree  is  entitled  to  regard  that  purpose  as  unchanged 
until  a  change  is  communicated.  He  has  acquired  a  right,  which  he  re- 
tains until  it  is  withdrawn  from  him  by  a  communication  from  the  party 
who  conferred  it.  If  he  exercises  the  right  by  a  completed  act  of  accept- 
ance of  the  offer  before  notice  has  reached  him,  or  ought  in  ordinary 
course  to  have  reached  him,  the  contract  will  be  binding,  although  a 
change  of  mind  on  the  part  of  the  offerer  had  taken  place,  and  although 
he  had  taken  a  step  towards  communicating  that  change  of  mind  by  writ^ 
ing  a  letter  and  putting  it  into  the  post-office.  In  a  great  many  cases 
the  maxim  that  there  must  be  a  concurrence  of  will  the  moment  of  com- 
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done  or  engagement  entered  into  at  tlie  defendant's  express 
or  implied  request,  so  his  death  is  immaterial  if  the  plaintiff 
is  ignorant  of  the  fact  and  proceeds  in  the  belief  that  he  is 
still  alive,  and  thece  is  no  reason  why  the  acceptance  of  an 
offer  should  be  an  exception  to  this  rule.  It  is  but  just  that 
every  man  should  be  accountable  in  person  or  estate  for  the 
natural  and  probable  consequences  of  what  he  does  or  says. 
One  who  makes  an  offer  by  the  mail  or  through  an  agent  must 
know  that  he  may  die  before  it  reaches  the  person  to  whom  it 
is  addressed,  and  that  it  may  be  accepted  or  acted  upon  in 
ignorance  of  his  decease  ;  and  if  such  a  result  ensues  his  ex- 
ecutors should  be  held  to  the  obligation  which  the  testator 
virtually  incurred  during  his  life.  The  point  arose  in  Brad- 
bury V.  Morgan,^  in  an  action  against  executors  on  the  follow- 
ing instrument,  which  the  testator  had  executed  and  delivered 
to  the  plaintiff :  — 

"  I  request  that  you  will  give  credit  in  the  usual  way  of  your  busi- 
ness to  Henry  Jones  Leigh,  of  Leather  Lane,  Holbom ;  and  in  consid- 
eration of  your  doing  so,  I  hereby  engage  to  guarantee  the  regular 
payment  of  the  running  balance  of  his  account  with  you  until  I  give  you 
notice  to  the  contrary,  to  the  extent  of  one  hundred  pounds  sterling. 
(Signed)  "J.  M.  Leigh." 

pletion  of  the  contract  cannot  be  rigidly  or  literally  applied.  The  very 
opposite  may  be  the  fact.  Although  one  cannot  by  accepting  an  ofFer 
bind  a  dead  or  insane  person,  he  may  bind  an  unwilling  person,  —  one  who 
has  altogether  changed  his  mind.  Snch  cases  are  not  infrequent.  If  an 
offer  bears  that  it  is  to  be  binding  for  a  certain  number  of  days  or  hoars, 
the  offerer  may  repent  before  the  lapse  of  the  given  time,  and  yet  at  the 
end  of  it  may  find  himself  unwillingly  bound;  or  if  an  offerer  changes  his 
mind,  but  does  not  take  the  proper  steps  to  have  his  change  of  mind  con- 
veyed to  the  offeree,  —  either  writes  no  letter,  or  writes  a  letter  which  he 
omits  to  send  or  sends  it  by  mistake  to  a  wrong  place,  he  may  find  himself 
unwillingly  bound.  Other  cases  may  be  figured.  Mere  change  of  mind  on 
the  part  of  the  offeree  will  not  prevent  an  effectual  acceptance, — not  even 
although  that  change  of  mind  should  be  evinced  by  having  been  oommn- 
nicated  to  a  third  party  or  recorded  in  a  formal  writing,  as  for  instance  in 
a  notarial  instrument;  in  all  these  cases  a  binding  contract  may  be  made 
between  the  parties  without  that  consensw  or  cancwsu$  which  a  rigidly 
literal  reading  of  the  maxim  or  rale  would  require.** 
^IH.  &C.  219. 
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The  declaration  did  not  aver  that  the  plaintiffs  aBsented  to 
or  accepted  the  offer,  or  that  they  gave  notice  of  tlieir  inten- 
tion to  act  in  accordance  with  the  request,  and  simply  set  forth 
that  the  plaintiffs,  from  time  to  time,  credited  the  said  Henry 
J.  Leigh  in  the  usual  course  of  their  business,  and  that  the 
running  balance  of  his  account  afterwards  and  before  they 
knew  of  his  death  amounted  to  £100,  and  was  due  and  un- 
paid. The  defendant  pleaded  that  the  said  running  balance 
was  for  credits  given  and  goods  sold  and  delivered  after  the 
said  J.  M.  Leigh's  death,  and  not  in  his  lifetime.  The  court 
held  on  demurrer  that  J.  M.  Leigh's  death  did  not  revoke  the 
request,  or  preclude  a  recovery  against  his  executors  for  goods 
which  the  plaintiff  had  sold  and  delivered  in  the  belief  that  he 
was  still  living.  The  writing  was  not  a  power  or  authority, 
but  a  promise  on  a  condition  which  the  plaintiff  had  fulfilled, 
and  was  consequently  entitled  to  remuneration.  Here  the 
consideration  was  performance ;  but  the  principle  is  the  same 
when  the  promise  is  conditioned  for  a  reciprocal  promise,  and 
the  acceptance  of  an  offer  in  ignorance  that  it  has  been 
revoked  by  death  should  consequently  give  rise  to  an  obliga- 
tion that  may  be  enforced  by  and  against  the  representatives 
of  the  deceased.^ 

Bradbury  v,  Morgan  is  consonant  with  the  theory  of  the 
common  law,  but  obviously  irreconcilable  with  the  doctrine 
that  both  minds  must  meet  to  constitute  a  contract.  Agree- 
ably to  Offord  V,  Davies,^  there  was  no  such  meeting  in  the 
guarantor's  lifetime,  and  it  obviously  could  not  take  place 
after  his  decease.  A  Roman  tribunal  might  nevertheless  have 
arrived  at  a  like  result,  by  interpreting  the  writing  as  a  man- 
date and  holding  the  mandatary  entitled  to  compensation  for 
advances  made  without  notice  that  his  authority  was  gone. 
A  sale  made  by  an  agent  in  ignorance  of  the  principal's  death 
should  for  a  like  reason  entitle  him  to  the  stipulated  reward ; 
but  the  point  was  decided  otherwise  in  Campanari  v.  Wood- 
burn,^  on  the  ground  that  death  is  an  absolute  revocation,  or 
rather  that  as  the  principal  contracts  and  the  agent  is  a  mere 

1  See  Mactier  v.  Frith,  6  Wend.  108. 

*  12  C.  B.  H.  8.  748,  ante.  •  15  C.  B.  400. 
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intermediary  the  sale  is  merely  void.^  This  conclusion  might 
be  just  were  not  agency,  as  the  Roman  jurists  viewed  it,  a 
contract  which  imposes  a  mutual  obligation  and  entitles  the 
agent  to  indemnity  for  acts  done  in  carrying  it  into  effect, 
and  that  a  service  rendered  in  pursuance  of  a  request  or  man- 
date, without  notice  that  it  has  been  revoked,  is  a  ground  of 
compensation  whether  the  doer  is  acting  on  his  own  behalf  or 
for  the  person  by  whom  the  request  was  made.  Acts  done 
and  contracts  made  by  an  agent  in  ignorance  that  it  has  been 
revoked  by  death,  are  accordingly  valid  under  the  civil  law, 
and  bind  the  principal's  estate  in  the  hands  of  his  heirs  and 
administrators ;  and  such  is  the  inclination  of  the  recent  au- 
thorities in  the  United  States,  although  the  earlier  course  of 
decision  was  the  other  way.^  In  Cassiday  v.  McKenzie,*  the 
court  held,  in  conformity  with  a  dictum  of  Lord  Lougborough's, 
in  Tate  v.  Hibbert,*  that  the  payment  of  a  check  after  the 
drawer's  death,  but  before  it  was  known  to  the  holder  or 
drawee,  was  valid  and  could  not  be  questioned  by.  the  drawer's 
executors.  The  draft  was  in  this  instance  on  a  particular 
fund  and  operated  as  an  equitable  assignment,  but  the  judg- 
ment went  on  the  general  ground  above  stated ;  which  was 
also  adopted  in  Ish  v.  Crane.^  There  is  no  substantial  differ- 
ence between  such  a  case  and  that  where  the  offer  is  made 
directly  by  the  principal  and  accepted  in  the  belief  that  he  is 
still  alive,  and  we  may  believe  that  both  will  ultimately  be 
governed  by  the  same  rule. 

The  question  is  critically  examined  in  the  following  extract 
from  Benjamin  on  Sales :  ^  "  Both  the  common  and  the  civil 
law  concur  in  relation  to  the  case  where  an  order  for  pur- 
chase or  sale  is  transmitted  by  correspondence  to  an  agent  of 
the  writer.  If  A,  in  Liverpool,  order  his  correspondent,  B, 
in  New  York,  to  purchase  a  cargo  of  flour  for  account  of  A, 
and  B  execute  the  order  before  receiving  a  countermand,  A 

1  Hunt  V.  Roasnianier,  8  Wheat.  174;  1  Am.  Leading  Cases,  5  ed.  711. 
«  Ish  u.  Crane,  8  Ohio  St.  520;  Knapp  r.  Alvord,  10  Paige,  205;  Hunt 
9.  Rousmanier,  8  Wheat.  174;  Campanari  r.  Woodburn,  15  C.  B.  400. 
•  4  W.  &  S.  282.  *  2  Ves.  Jr.  118.  »  8  Ohio  St  620. 

•§72. 
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remains  bound,  even  though  he  may  have  posted  the  counter- 
mand before  the  execution  of  the  order.  The  civil  law  is  ex- 
pressed on  this  point :  Si  mandaasem  tihi  ut  fundum  emereSj 
postea  scripsissem  ne  emereSj  tu  antequam  scias  me  vetuisse, 
emuisseSj  mandati  tibi  obligatu%  era,  ne  damno  afficiatur  is  qui 
mandatum  suscepit.^  The  contract  here  is  one  of  agency,  not 
of  sale,  and  governed  by  different  principles,  for  in  agencies 
a  revocation  of  authority  by  the  principal  cannot  take  effect 
till  it  reaches  the  agent.* 

^^  But  although  this  is  a  different  contract,  the  analogy  is 
very  strong  between  it  and  a  bargain  and  sale  by  correspon- 
dence. If  A  send  an  agent  to  6  with  a  proposal  for  sale, 
even  the  civilians  admit  that  A  cannot  revoke  the  authority 
of  the  agent  to  make  the  offer  until  the  revocation  reaches 
him.  So  that  if  A  despatches  C  with  an  order  recalling  the 
authority,  even  before  the  agent  had  made  the  offer,  A  would 
still  remain  bound  by  a  bargain  made  before  C's  arrival  with 
the  countermand.  Why  should  there  be  any  difference  when 
the  proposer  sends  his  proposal  by  the  public  post,  which  he 
authorizes  to  deliver  it.  A,  by  sending  a  letter  from  London 
addressed  to  B,  in  Manchester,  really  gives  to  the  public  post 
authority  to  hand  to  B  a  written  offer,  and  to  receive  an  an- 
swer in  behalf  of  A.  Even  on  the  doctrines  of  the  civil  law, 
it  would  seem  to  be  permissible  under  such  circumstances  to 
hold  that  A's  revocation  comes  too  late,  if  it  only  arrives  after 
the  completion  of  the  bargain  thus  authorized  to  be  made  in 
his  behalf.  In  reality  the  true  theory  of  the  case  seems  to  be 
that  an  offer  sent  by  mail  is  an  authority  to  the  party  to  whom 
it  is  sent  to  bind  the  sender  by  acceptance,  and  includes  an  im- 
plied promise  that  no  revocation  is  to  take  effect  until  received 
by  the  agent." 

It  may  be  observed  with  regard  to  the  view  taken  in  the 
above  extract,  that  the  civil  law  might  logically  hold  that 
death  precluded  the  acceptance  of  an  offer,  but  did  not  invali- 
date a  contract  between  a  mandatary  and  the  person  with 

»  Dig.  17. 1. 

^  Story  on  Agency,  §  470»  6  ed.;  per  Bayley,  J.,  in  Salte  v.  Fields 
5  T.  R.  211,  215;  Smart  v.  Sanders,  5  C.  B.  895,  017. 
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whom  he  dealt  on  behalf  of  the  mandant.  In  the  former  case 
there  could  be  no  contract  in  the  strict  sense  of  the  term,  be- 
cause there  was  no  one  to  contract  with ;  in  the  latter  the  con- 
tract was  not  with  the  dead  man  but  the  mandatary,  and  the 
only  question  was,  whether  the  latter  was  entitled  to  an  indem- 
nity for  an  act  done  bona  fide  in  the  fulfilment  of  his  trust. 
And  as  his  right  in  this  regard  was  altogether  clear,  so  the 
prffitor  had  no  difficulty  in  exonerating  him  by  subrogating 
the  opposite  party  to  the  remedy  against  the  person  who  had 
succeeded  to  the  principal's  estate  and  was  responsible  for 
the  fulfilment  of  the  obligations  which  he  had  incurred  while 
living.* 

1  Mayns,  ii.  p.  211,  §  224. 
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OHAPTEB  XVn. 

HUTUALITT. 

PerfonnADce  instead  of  Mutual  Promise.  —  Contract  wanting  in  Mutuality  may 
become  Binding  on  Performance.  —  Oral  Acceptance  of  Written  Offer.  — 
Performance  by  one  under  Disability  to  contract — Signature  of  Party 
charged  sufficient  under  Statute  of  Frauds.  — Rule  in  Pennsylvania. 

The  rule  that  a  voluntary  compliance  will  not  give  a  right 
of  action  where  a  positive  engagement  is  required,  does  not 
apply  when  the  consideration  moves  to  the  defendant,  and  the 
benefit  is  accepted  and  enjoyed  by  him.  Under  these  cir- 
cumstances the  law  will  imply  a  promise  to  pay  what  the  ser- 
vice is  reasonably  worth,  and  measure  the  value  by  the  price 
originally  fixed.^  A  more  difficult  question  arises  where  the 
defendant  has  no  notice  of  the  benefit  conferred,  and  cannot 
decline.  If  one  who  has  rejected  an  offer  to  buy,  changes  his 
mind  and  forwards  the  goods,  and  they  are  received  and  used 
by  the  purchaser,  the  contract  is  complete  without  any  fur- 
ther proof  of  assent  on  either  side.  If,  for  instance,  A  were, 
after  refusing  to  build  a  bam  at  the  price  named  by  B,  to 
erect  the  building  in  B's  presence,  or  with  full  knowledge  on 
his  part,  the  latter  would  be  as  much  bound  as  if  he  had 
agreed  in  the  first  instance.  The  obligation  grows  out  of  the 
strong  presumption  of  assent  afforded  by  the  conduct  of  the 
parties.  If,  however,  B  were  at  a  distance,  and  knew  nothing 
of  what  was  going  on,  he  might  seemingly  keep  and  use  the 
barn  without  remunerating  A. 

In  the  instance  above  supposed  A  rejects  the  proposal  made 
by  B ;  what  if  he  should  agree  without  the  forms  which  the 
law  requires  ?  The  point  is  not  altogether  clear,  but  the  bet- 
ter opinion  would  seem  to  be  that  B's  promise  operates  under 
these  circumstances  as  a  continuing  request,  and  will  become 

^  See  Grove  v.  Hodges,  6  P.  F.  S.  504,  where  it  is  said  that  executed 
contracts  are  obligatory  without  regard  to  mutuality. 
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binding  on  performance.  In  other  words,  the  promisor  is  not 
bound,  but  may  be  so  if  the  promise  is  acted  on  before  it  is 
recalled.  The  question  arose  in  the  Fishmongers'  Company 
V,  Robertson,^  where  it  was  contended  that  as  the  plaintiffs 
were  a  body  corporate,  and  the  agreement  which  they  sought 
to  enforce  was  not  under  seal,  it  did  not  bind  them  and  could 
not  be  obligatory  on  the  defendant.  Conceding  that  they  had 
done  all  that  the  writing  called  for,  still  they  had  not  bound 
themselves  to  do  it,  which  was  what  the  terms  of  the  contract 
required.  There  was  consequently  a  want  of  mutuality  which 
discharged  the  defendant. 

Tindal,  C.  J.,  said,  in  delivering  judgment,  that  the  argu- 
ment for  the  defence  was  that  the  company  could  not  sue  as 
plaintiffs  on  an  agreement  which  could  not  have  been  enforced 
against  them  as  defendants.  The  court  inclined  to  think  that 
the  ratification  implied  in  bringing  suit  rendered  the  contract 
obligatory  on  the  corporation ;  but  aside  from  this  the  decla- 
ration contained  an  averment  of  the  performance  of  every 
matter  which  was  a  condition  precedent  to  the  right  of 
action. 

The  question  therefore  was  reduced  to  whether  in  the  case 
of  a  contract  executed  before  action  brought,  where  it  ap- 
peared that  the  defendants  had  received  the  whole  benefit  of 
the  consideration  for  which  they  bargained,  it  was  a  defence 
that  the  plaintiffs  were  not  originally  bound,  the  contract  not 
having  been  made  under  their  common  seal.  There  was  no 
ground  of  reason  or  justice  on  which  such  a  proposition  could 
be  sustained.  The  defendants  had  been  benefited  by  the  ful- 
filment of  the  various  covenants  which  constituted  the  con- 
sideration for  their  own  promise.  It  could  not  therefore  be 
regarded  as  a  nudum  pactum^  nor  could  they  justly  allege 
their  inability  to  enforce  stipulations  which  had  already  been 
performed,  as  a  reason  why  they  should  be  exonerated  from 
the  obligation  which  had  been  assumed  by  them,  on  the  ground 
of  their  inability  to  sue  the  plaintiffs.  It  might  possibly  be  the 
case  that  up  to  the  time  when  the  company  adopted  the  con- 
tract by  complying  with  its  terms,  there  was  a  want  of  mutu- 
1  5  M.  &  6. 131. 
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alitj  from  their  not  being  compellable  to  perform,  and  that 
the  defendants  might  dmnng  that  interval  have  been  entitled 
to  retract  on  the  ground  of  a  want  of  consideration.  If  such  a 
line  of  defence  could  have  been  taken  in  the  first  instance,  it 
failed  when  the  company  executed  the  contract  by  doing  that 
for  which  the  defendants  stipulated.  The  decisions  on  guar- 
anties, and  among  others  Kennaway  v.  Treleavan,^  and  those 
which  established  that  a  contract  signed  by  the  defendant 
only  might  be  enforced  under  the  statute  of  frauds,  notwith- 
standing the  want  of  mutuality,  tended  strongly  to  support 
the  principle  on  which  the  court  relied  in  giving  judgment.^ 

The  principle  is  the  same  where  a  married  woman  enters 
into  an  executory  agreement.  Under  these  circumstances  she 
cannot  be  compelled  to  perform  the  contract ;  but  if  she  does 
perform  it,  the  other  party  is  bound  to  give  the  promised 
equivalent.  In  Walker  v.  Coover,^  Snyder  assigned  two  bonds 
to  Mrs.  Patton  in  consideration  of  a  promise  on  her  part  to 
pay  his  debts,  which  was  fulfilled.  An  attachment  execution 
was  then  issued  against  Snyder,  and  served  on  the  obligor 
who  alleged  the  assignment  as  a  defence.  The  court  held 
that  although  the  contract  could  not  have  been  enforced 
against  Mrs.  Patton,  she  had  still  acquired  a  vested  right  by 
the  payment  of  the  consideration,  which  was  valid  as  against 
the  assignor  and  those  claiming  under  him  as  creditors. 

It  seems  that  a  court  of  equity  will  not,  any  more  than  a 
merely  legal  tribunal,  enforce  an  executory  contract  of  sale  at 
the  instance  of  a  feme  covert ;  but  this  doctrine  ceases  to  be 
applicable  when  the  contract  has  so  far  been  executed  on  her 
part  that  it  would  be  a  fraud  in  the  vendor  to  retract.  In 
Vance  v.  Nogle,*  Sifeme  covert  went  into  possession  under  an 
agreement  for  the  sale  of  land,  paid  part  of  the  purchase- 
money,  and  was  ready  and  willing  to  give  a  bond  and  mort- 
gage for  the  residue  in  accordance  with  the  terms  of  the 
agreement,  and  it  was  held  that  the  heirs  of  the  vendor  could 
not  dispossess  her  under  the  equitable  jurisprudence  of  Penn- 
sylvania, under  which  the  defendant  in  an  ejectment  may  rely 

1  5  M.  &  W.  498.  «  Ante.  •  16  P.  F.  S.  430. 

*  20  P.  F.  S.  176. 
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on  any  fact  or  circumstance  that  would  entitle  him  to  a  decree 
of  specific  performance  if  he  were  a  complainant. 

For  like  reasons  the  acceptance  by  a  married  woman  of  an 
offer  for  the  purchase  of  goods  will  not  complete  the  contract 
or  preclude  tiie  offerer  from  declaring  that  he  has  changed 
his  mind;  but  if  he  makes  no  such  announcement  and  she 
forwards  the  merchandise  he  cannot  refuse  to  accept  and  pay. 
The  rule  applies  conversely,  and  a  married  woman  who  re- 
ceives a  full  consideration  for  an  equitable  assignment  of  her 
interest  in  a  fund,  and  is  unable  or  declines  to  reimburse  the 
assignee,  will  not  be  allowed  to  allege  her  coverture  as  a  rea- 
son why  a  chancellor  should  not  uphold  the  transfer  although 
it  does  not  pass  the  legal  title.^ 

It  results  from  these  decisions  that  what  is  essential  to  a 
recovery  is  not  that  the  contract  shall  be  mutually  obligatory, 
but  that  the  plaintiff  shall  have  complied  with  the  terms  on 
which  the  defendant  declared  his  willingness  to  be  bound.* 
This  is  generally  conceded  where  the  contract  is  conditioned 
for  performance,  and  not  less  true  where  the  defendant  stipu- 
lates for  a  reciprocal  engagement  which,  though  not  in  the 
form  required  by  law,  is  given  and  received  without  objection. 
A  contract  by  one  who,  like  a  married  woman  is  under  a  per- 
sonal disability,  is  so  far  an  exception  to  this  rule,  that  it  will 
not  be  enforced  unless  there  has  been  such  a  fulfilment  on  her 
part  that  the  opposite  party  cannot  equitably  withhold  the 
stipulated  recompense.® 

An  analogous  point  to  that  determined  in  the  Fishmongers' 
Co.  V.  Robertson,  may,  as  Tindal,  C.  J.,  intimated,  arise  under 
the  fourth  and  seventeenth  sections  of  the  statute  of  frauds, 
where  the  plaintiff  does  not  affix  his  signature  to  the  contract. 

Agreeably  to  the  fourth  section  as  re-enacted  in  most  of  the 
States  of  this  country,  no  action  shall  be  brought  to  charge 
any  person  on  any  contract  for  the  sale  of  lands,  tenements, 
or  hereditaments,  unless  in  writing  and  signed  by  the  party  to 

1  Fryer  v.  Rishell,  8  Noma,  521. 
«  See  Grove  v,  Hodges,  5  P.  F.  S.  504. 

*  See  Glass  v.  Warwick,  4  Wr.  140;  Ramborger  v,  Ingraham,  2  id. 
14;   Walker  r.  Coover,  16  P.  F.  S.  430;  Vance  v,  Nogle,  20  id.  170. 
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be  charged,  or  some  agent  thereto  lawfully  authorized.  This 
language  implies  that  one  who  signs  may  be  charged,  although 
the  other  party  to  the  contract  does  not  afl&x  his  signature. 
It  has  been  contended  that  such  a  contract  is  wanting  in 
mutuality,  and  does  not  afford  a  ground  for  a  decree  of  spe- 
cific performance.^  Tiiis  objection  may  be  valid  where  the 
intention  is  that  the  writing  shall  be  executed  by  both  parties, 
and  one  omits  to  sign  through  mistake  or  fraud,  but  it  does 
not  apply  in  favor  of  one  who  puts  his  name  to  an  instrument 
knowing  that  it  is  obligatory  on  him,  and  will  not  bind  the 
other  party.  The  statute  of  frauds  does  not  avoid  the  con- 
tract, it  merely  requires  that  the  contract  shall  be  established 
by  a  writing  signed  by  the  party  whom  it  is  sought  to  charge. 
Every  one  is  presumed  to  be  cognizant  of  the  legal  conse- 
quences of  his  acts,  and  a  vendor  who  signs  the  contract  with- 
out requiring  the  signature  of  the  vendee,  must  be  supposed 
to  know  that  it  rests  with  the  latter  to  say  whether  the  sale 
shall  be  carried  into  effect.  When  therefore,  the  vendee  files 
a  bill  for  specific  performance  and  tenders  the  price,  the 
vendor  has  all  that  he  is  entitled  to  expect.^  The  agreement 
is  thenceforth  mutual,  and  the  objection  that  it  was  not  such 
in  the  first  instance,  comes  with  an  ill  grace  from  one  who  is 
endeavoring  to  evade  a  moral  and  legal  obligation.  The  de- 
fence rests  exclusively  on  the  statute,  and  the  intention  of  the 
legislature  plainly  is  that  a  defendant  who  has  signed  shall 
not  allege  that  the  plaintiff  did  not. 

The  question  in  Laythoarp  v.  Bryant^  was  whether  the 
defendant's  signature  on  the  back  of  a  paper  containing  the 
terms  and  particulars  of  a  sale  at  auction  of  the  good-will  and 
lease  of  certain  premises,  bound  him,  although  the  plaintiff 
did  not  sign  and  could  not  have  been  made  answerable  at  law 
or  before  a  chancellor.  Tindal,  C.  J.,  said,  it  had  been  con- 
tended that  unless  the  plaintiff  signed  there  was  a  want  of 

^  See  Benedict  o.  Lynch,  1  Johns.  Ch.  870;  Geiger  v.  Green,  4  Gill, 
472;  Wilson  v.  Clarke,  1  W.  &  S.  654;  Parrish  v.  Koons,  1  Pan.  £q.  79. 

*  Ivm  «.  Hazard,  4  R.  L14;  Perkioa  v.  HadaeU,  50  lU.  216;  Estes  v. 
Fwlong,  59  id.  298. 

•  2  BiDg.  N.  C.  780. 
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mutuality.  If  so,  the  fault  lay  at  the  door  of  the  defendant, 
who  might  have  required  the  plaintiff's  signature  before  affix- 
ing his  own.  There  was  no  authority  nor  any  reason  for  say- 
ing that  the  signature  of  the  parties  made  the  agreement. 
The  agreement  on  the  contrary  took  place  before  any  signa- 
ture. It  had  accordingly  never  been  heard  or  dreamed  of 
that  both  parties  must  sign.  Take  the  case  of  a  letter  from 
an  executor  promising  to  pay  a  debt  of  the  testator.  Had  it 
ever  been  said  that  in  order  to  charge  him  there  must  also  be 
a  letter  from  the  party  addressed?  If  the  executor's  letter 
contained  merely  an  offer,  that  offer  indeed  must  be  accepted, 
to  make  the  promise  binding,  but  if  it  contained  a  promise  on 
adequate  consideration  no  furtlier  signature  was  necessary  for 
its  validity.  So  in  the  analogous  case  of  a  promise  to  pay  the 
debt  of  a  third  person,  it  was  every  day's  practice  to  receive  a 
guaranty  in  evidence  without  requiring  the  signature  of  the 
creditor  to  be  shown.  It  had  been  decided  in  like  manner 
that  if  the  vendee  signed  a  note  or  memorandum  for  the  pur- 
chase of  goods,  he  would  be  bound  although  the  writing  was 
not  signed  by  the  vendor.^  The  same  principle  prevailed  in 
equity  where  a  contract  signed  by  one  party  for  the  sale  of 
land  would  be  specifically  enforced,  although  he  could  not 
have  a  corresponding  remedy  against  the  opposite  party.* 
This  doctrine  had  been  questioned  by  Lord  Redesdale  and 
Sir  Thomas  Plumer,  but  the  current  of  decision  remained 
unchanged. 

The  point  arose  in  this  instance  in  a  suit  for  damages,  but 
the  preponderance  of  authority  is,  that  as  there  is  nothing  in 
the  language  of  the  act  to  impair  the  obligation  of  the  con- 
tract as  regards  a  party  who  signs,  so  it  may  be  specifically 
enforced  against  him,  although  he  would  not  have  had  a  corre- 
sponding remedy  if  the  complainant  had  not  filed  the  bill. 
This  interpretation  was  contemporaneous  with  the  statute,®  and 

^  £mmerson  v,  Heelis,  2  Taunt.  38;  Allen  t7.  Bennet,  id.  169. 

■  Seton  17.  Slade,  7  Ves.  275;  2  Leading  Cases  in  Equity,  4  Am.  ed.; 
Fowle  V,  Freeman,  9  Ves.  8.51 ;  Bowen  v,  Moris,  2  Taunt.  374. 

•  Hatton  r.  Grey,  5  Vin.  Abr.  625;  2  Cases  in  Ch.  164;  Coleman  ». 
Upcot,  5  Yin.  Abr.  527,  pi.  17;  2  £q.  Cases,  45;  Buckhouse  r.  Crosbej, 
2  £q.  Cas.  Abr.  82. 
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although  criticised  with  much  logical  acumen  by  Lord  Redes- 
dale  and  Sir  Thomas  Plumer,^  has  maintained  its  ground  in 
England,  and  is  now  established  in  the  United  States.^ 

In  Coleman  v.  Upcot,^  "  the  Lord  Keeper  decreed  the  de- 
fendant to  perform  the  agreement,  for  that  it  was  directly 
within  the  statute  of  frauds  as  being  an  agreement  signed  by 
the  party  to  be  charged  with  the  same,  and  there  was  no  need 
of  its  being  signed  by  both  parties,  and  the  plaintiff  by  his 
bill  hath  submitted  to  perform  what  was  required  of  his  part 
to  be  performed.  If  one  (being  in  company)  offers  a  bargain 
and  writes  it  down,  and  another  takes  it  up  and  prefers  his 
bill,  there  is  a  suflScient  agreement." 

Such  a  contract  is  analogous  to  a  coyenant  that  another 
shall  have  the  privilege  of  buying,  or  for  the  good  behavior  of 
a  servant  whom  he  is  about  to  employ.  The  party  who  exe- 
cutes the  instrument  cannot  allege  that  the  other  is  not  bound, 
as  a  reason  for  not  fulfilling  the  obligation  which  he  has 
voluntarily  incurred.*  The  duty  arises  in  the  one  case  from 
the  sealing  and  delivery,  and  in  the  other  from  the  manifest 
intention  of  the  statute  that  the  party  who  signs  shall  not 
be  discharged.  A  contract  of  sale  is  not  less  obligatory  at 
common  law  because  the  vendee  promises  orally  and  the  ven- 
dor in  writing.  It  is,  therefore,  entirely  competent  for  the 
legislature  to  set  the  former  free  while  leaving  the  latter 
bound.  Such  an  enactment  is  not  contrary  to  natural  equity, 
because  the  vendee  cannot  enforce  the  agreement  without 
making  the  stipulated  compensation,  and  because  the  vendor 
contracts  in  subordination  to  the  enactment  and  to  the  rule 
which  it  prescribes.  In  like  manner,  a  contract  for  the  sale 
of  merchandise  is  obligatory  on  the  vendor  under  the  seven- 
teenth section  of  the  statute,  although  the  vendee  does  not 

>  See  Lawrenson  v.  Butler,  1  Sch.  &  L.  13. 

«  Shirley  v.  Shirley,  7  Blackford,  452;  Wright  v.  King,  Harr.  Ch.  12; 
Ives  V.  Hazard,  4  R.  I.  14;  Penniman  v.  Hartshorn,  13  Mass.  87;  Old 
Colony  R.  R.  v.  Evans,  6  Gray,  25;  Douglass  ».  Spears,  2  N.  &  McC.  207; 
HcCrea  v.  Purmort,  16  Wend.  460;  Davis  r.  Shields,  26  id.  841. 

•  5  Vin.  Abr.  527,  pi.  17. 

*  AfUe:  see  Calvert  v.  Gordon,  8  M.  &  R.  124;  Gordon  ».  Calvert,  2 
Simons,  258. 
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affix  his  signatare,  and  could  not  be  compelled  to  pay  the 
price ;  ^  and  so,  conversely,  the  vendee  cannot  defend  an  ac- 
tion for  the  purchase-money,  on  the  ground  that  the  vendor 
did  not  sign  the  note  or  memorandum,  and  might  have  with- 
held the  goods.^ 

The  main  current  of  authority  is  in  accordance  with  these 
decisions,  that  it  is  not  an  answer  to  a  bill  for  a  specific 
performance  that  the  complainant  did  not  sign  the  contract, 
and  might  have  violated  it  with  impunity.^ 

This  interpretation  is  sustained  by  the  letter  of  the  enact- 
ment, which  does  not  require  the  signature  of  both  parties, 
but  that  the  instrument  shall  be  signed  by  him  who  is  to  be 
charged,  and  is  not  less  consonant  with  its  purpose,  which  is  to 
afford  a  safeguard  against  fraud  and  perjury.  There  can  be 
little  danger  of  false  swearing  where  the  plaintiff  adopts  the 
contract,  and  it  is  established  against  the  defendant  by  written 
proof.  Under  these  circumstances,  all  that  the  legislature 
had  in  view  is  attained,  and  it  is  fallacious  to  insist  on  the 
want  of  mutuality  as  a  reason  for  exacting  more. 

The  opposite  doctrine — that  the  writing  must  be  signed  by 
both  parties  —  was,  notwithstanding-,  advanced  in  Boucher  v. 
Yan  Buskirk,^  and  seems  to  prevail  in  Kentucky;^  and  in 
Duvall  V.  Myers,^  the  court  adopted  the  argument  of  Lord 
Bedesdale,  that  a  specific  performance  should  not  be  decreed 
unless  both  parties  are  bound,  although  the  objection  was  to 

>  Sanborn  v,  Flagler,  0  Allen,  474;  Egerton  v.  Mathews,  6  East,  307; 
Laythoarp  v.  Bryant,  2  Bing.  N.  C.  785;  Russell  v.  NiooU,  8  Wend.  112; 
Justice  V.  Lang,  42  N.  T.  498. 

•  Emmerson  v.  Heelis,  2  Taunt.  88;  Allen  o.  Bennet,  2  id.  160;  Bar- 
stow  V.  Gray,  8  Greenl.  R.  409,  415. 

•  Justice  V,  Lang,  42  N.  Y.  498;  Clason  v,  Bailey,  14  Johns.  487, 490; 
Morin  o.  Martz,  13  Minn.  191;  Old  Colony  R.  R.  v.  Evans,  6  Gray,  25; 
Douglass  o.  Spears,  2  N.  &  McC.  207;  Sams  v.  Fripp,  10  Richardson,  Eq. 
447;  Barstow  v.  Gray,  8  Greenl.  R.  409;  Getchell  v.  Jewett,  4  id.  850; 
Rodgers  v.  Saunders,  16  Me.  92;  Laning  «.  Cole,  8  Gr.  Ch.  229;  Ssmay 
V.  Gorton,  18  111.  488;  McConnell  o.  Brillhart,  17  id.  854;  Iyqs  v.  Hasard, 
4  R.  I.  14;  Hunter,  ex  parte,  1  Edw.  Ch.  1;  Woodward  r.  Aspinwall,  8 
Saudi  272;  Young  v.  Paul,  2  Stock.  401;  Barnard  v.  Lee,  97  Mass.  92. 

«  2  H.  K.  MarshaU,  845.  •  Jones  v.  Noble,  8  Bosh,  694. 

•  2  Md.  Ch.  401. 
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the  terms  of  the  contract,  and  not  that  the  complainant  was 
not  personally  bound. 

In  the  majority  of  the  instances  hitherto  considered,  the 
contract  disclosed  by  the  instrument  was  mutual,  and  pur- 
ported to  have  been  made  by  both  the  parties,  though  signed 
only  by  one,  or  else  imposed  a  unilateral  obligation  which, 
though  wanting  a  consideration,  was  sustained  by  a  seal; 
but  it  is  equally  well  settled  that  an  oral  acceptance  of  a 
written  proposal  to  sell  goods  or  land  may  constitute  an 
agreement  that  equity  will  enforce,^  and  on  which  a  recovery 
may  be  had  at  law. 

The  principle  was  clearly  stated  by  the  Vice-Chancellor 
in  Warner  v.  Willington:  "  The  other  ground  "of  demurrer  is 
that  the  memorandum  was  not  a  memorandum  of  agreement, 
but  only  an  offer  or  proposal  which  the  defendant  retracted 
before  it  was  accepted  by  the  plaintiff.  Now  there  is  a  clear 
distinction  between  a  memorandum  of  offer  and  a  memoran- 
dum of  agreement.  In  the  case  of  an  offer,  no  doubt  the 
party  signing  it  may  at  any  time  before  acceptance  retract ; 
but  if  it  be  an  agreement,  though  signed  by  one  party  alone, 
he  cannot  retract  at  his  pleasure,  but  all  he  can  do  is  to  call 
upon  the  other  party  to  sign  or  rescind  the  agreement.  A 
memorandum  of  agreement  supposes  that  the  two  parties 
have  verbally  made  an  actual  contract  with  each  other,  and 
when  the  terms  of  such  contract  are  reduced  to  writing  and 
signed,  that  is  sufficient  to  bind  the  parties  signing ;  but  if 
the  memorandum  is  of  an  offer  only,  that  assumes  that  there 
has  been  no  actual  contract  between  the  parties. 

'^  Taking  this  as  a  memorandum,  not  of  an  agreement  but 
of  an  offer  not  then  finally  accepted,  the  question  is  whether 
there  has  been  a  sufficient  acceptance  by  the  plaintiff  before 
the  defendant  retracted.  What  is  alleged  by  the  plaintiff  as 
an  acceptance  was  his  sending  the  draft  lease.  This  raises 
another  question :  Can  acceptance  be  by  parol  without  writ- 
ing ?    And  it  is  singular  that  I  cannot  find  any  case  in  which 

1  Esmay  o.  Gorton,  18  Dl.  483;  FarweU  v.  Lowther,  18  id.  252;  War- 
ner V.  Willington,  8  Drew.  523;  Smith  o.  Neale,  2  C.  B.  v.  s.  67;  Beiui 
V.  Fickaley,  L.  R.  1  Ex.  842;  Sanborn  v.  Flagler,  9  Allen,  474. 
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it  is  determined  that  a  parol  acceptance  of  a  written  proposal 
is  sufficient ;  but  I  think,  upon  principle^  that  a  parol  accept- 
ance would  be  sufficient,  because  when  one  party  has  signed 
a  written  proposal,  and  the  other  expressly  accepts  it  by  parol ; 
as,  if  he  says  in  express  terms, '  I  accept  the  proposal,'  that 
reduces  it  to  a  case  of  a  parol  agreement  come  to  between  the 
parties,  and  a  memorandum  of  the  agreement  signed  by  one ; 
in  which  case,  it  is  clear  that  signature  of  one  party  is  sufficient 
to  bind  him,  although  the  other  has  not  signed." 

In  Sanborn  v.  Flagler,^  the  question  arose  under  the  seven* 
teenth  section  of  the  statute,  on  the  following  memorandum, 
signed  with  the  initials  of  both  parties :  — 

"  Will  deliver  to  S.  R.  <k  Co.  best  refined  iron,  50  tons  within  90 
days,  at  5  cts.  per  lb.,  4  off  cash.  Plates  to  be  10  to  16  inches  wide, 
and  9  feet  to  11  long.  This  offer  good  till  2  o'clock,  September  11th, 
1862.  J.  H.  F.,  J.  B.  R» 

The  plaintiff  testified  that  the  instrument  was  written  by 
him,  and  that  he  and  the  defendant  signed  their  initials,  the 
plaintiff  the  initials  "  J.  B.  K"  and  the  defendant  the  initials 
"J.  H.  P.,"  and  that  before  two  o'clock  on  the  day  named, 
and  before  the  plaintiff  left  the  defendant's  office,  he  accepted 
the  proposition  and  so  stated  to  the  defendant  verbally. 

It  was  contended  for  the  defence  that  inasmuch  as  the 
acceptance  was  oral  and  did  not  bind  the  plaintiff,  the  con- 
tract failed  for  want  of  mutuality.  This  objection  was  over- 
ruled on  the  following  grounds :  '^  The  note  or  memorandum 
on  which  the  plaintiffs  rely  to  maintain  their  action  contains 
all  the  requisites  essential  to  constitute  a  binding  contract 
within  the  statute  of  frauds.  It  is  not  denied  by  the  defend- 
ant that  a  verbal  acceptance  of  a  written  offer  to  sell  mer- 
chandise is  sufficient  to  constitute  a  complete  and  obligatory 
agreement  on  which  to  charge  the  person  by  whom  it  is 
signed.  In  such  case,  if  the  memorandum  is  otherwise  suffi- 
cient, when  it  is  assented  to  by  him  to  whom  the  proposal 
has  been  made,  the  contract  is  consummated  by  the  meeting 
of  the  minds  of  the  two  parties,  and  the  evidence  necessary 

19  Allen.  474. 
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to  render  it  valid  and  capable  of  enforcement  is  supplied  by 
the  signature  of  the  party  sought  to  be  charged,  to  the  o£Per 
to  sell.  Indeed,  the  rule  being  well  settled  that  the  signature 
of  the  defendant  only  is  necessary  to  make  a  binding  contract 
within  the  provisions  of  the  statute  relating  to  sales  of  mer- 
chandise, it  necessarily  follows  that  an  offer  to  sell  and  an 
express  agreement  to  sell  stand  on  the  same  footing,  inas- 
much as  the  latter,  until  it  is  accepted  by  the  other  party,  is 
in  effect  nothing  more  than  a  proposition  to  sell  on  the  terms 
indicated.  The  acceptance  of  the  contract  by  the  party  seek- 
ing to  enforce  it  may  always  be  proved  by  evidence  aliunde.^^ 
The  necessity  for  mutuality  was  nevertheless  strenuously 
asserted  in  Wilson  v.  Clarke,*  in  a  suit  brought  for  the  pur« 
chase-money  on  an  oral  assignment  of  a  lease,  and  was  de- 
cided adversely  to  the  plaintiff,  on  the  ground  that  he  was 
not  entitled  to  enforce  the  fulfilment  of  a  contract  which  he 
was  under  no  obligation  to  perform.  The  argument  for  this 
interpretation  is  as  follows  :  — 

The  fourth  section  of  the  statute  implies  that  the  agreement 
shall  be  obligatory  on  him  who  signs,  although  the  other  party 
does  not.  It  is  not  in  force  in  Pennsylvania,  and  the  question 
arises  under  the  first  three  sections.  There  is  consequently 
no  ground  for  an  exception  to  the  general  rule  that  both  par- 
ties must  be  bound  or  neither  will  be.  A  contract  signed  by 
only  one  party  ought  not  to  be  specifically  enforced  against 
the  other  party,  because  he  cannot  have  a  like  remedy.  Where 
a  contract  which  is  intended  to  be  mutual  fails  on  either  side, 
the  whole  is  invalid.  Unless  the  vendor  is  under  an  obliga- 
tion to  convey,  the  purchaser  ought  not  to  be  made  liable  for 
the  price ;  nor  can  a  purchaser  who  has  not  bound  himself  to 
pay,  justly  require  the  vendor  to  execute  a  deed.  A  chancel- 
lor, when  uncontrolled  by  the  legislative  will,  never  executes 
a  contract  which  is  not  a  source  of  mutual  obligation  and 
mutual  remedy. 

A  like  view  was  taken  in  Parrish  t^.  Eoons,^  and  again  in 
the  case  of  Meason  t;.  Kaine.^    There  Meason,  Kaine,  and 
C!ope  agreed  orally  to  buy  land  together  from  Shoaf,  but  the 
UW.  &S.  654.  >  1  Para.  £q.  79,  81.  •  13  P.  F.  S.  885. 
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written  contract  with  the  vendor  was  ini  the  names  of  Kaine 
and  Cope,  and  it  was  held  that  they  could  not  maintain  an 
action  against  Meason  for  his  share  of  the  purchase-mouej. 
^'  Unless,'^  said  Sharswood,  J.,  ^^  Meason  could  have  recovered 
in  an  equitable  ejectment,  or  by  a  bill  in  equity  compelled  a 
conveyance  or  assignment  of  one-third  of  the  equitable  interest 
to  him,  it  would  manifestly  be  unjust  and  inequitable  to  oblige 
him  to  pay  for  and  take  it.  That  would  be  altogether  a  one- 
sided contract.  Had  the  purchase  turned  out  an  advantageous 
one,  Kaine  and  Cope  could  have  kept  it  and  set  Meason  at 
defiance.  Equity  is  part  of  the  law  of  Pennsylvania.  One 
of  the  fundamental  principles  adopted  by  courts  of  equity  in 
bills  for  specific  performance  is  that  there  must  be  a  mutuality 
of  remedy.  Both  parties  must  have  a  right  to  a  decree ;  other- 
wise it  would  follow  that  the  court  would  decree  a  specific 
performance  when  the  party  called  upon  to  perform  it  might 
be  in  this  situation,  that  if  the  agreement  was  disadvantageous 
to  him  he  would  be  liable  to  the  performance,  and  yet  if  advan- 
tageous, he  could  not  compel  it.^  Kaine  and  Cope  would  be 
placed  in  a  position  to  say  to  Meason,  heads  we  win,  tails  you 
lose.  This  is  exactly  the  case  here  if,  as  we  have  seen,  Mea- 
son could  not  have  enforced  the  verbal  agreement  with  Kaine 
and  Cope  that  he  should  have  an  interest  of  one-third  in  the 
purchase.  Shoaf  certainly  could  not  have  compelled  him 
directly  to  pay  the  price,  how  then  can  he  be  compelled 
indirectly  in  actions  for  contribution  by  Kaine  and  Cope? 
Had  there  been  any  evidence  by  letter,  receipt,  or  written 
acknowledgment,  the  statute  of  frauds  would  have  been  satis- 
fied, but  there  was  nothing  but  oral  testimony  to  show  that  he 
had  any  connection  with  the  transaction.'^ 

The  principle  may  be  just,  as  applied  to  cases  under  the 
statute  of  frauds  as  re-enacted  in  Pennsylvania,  but  certainly 
cannot  be  laid  down  as  a  rule.  Mutuality  is  not  requisite  at 
common  law  where  the  contract  is  unilateral,  or  where  the 
consideration  is  performance  and  not  a  promise  to  perform, 
and  it  is  not  easy  to  see  why  it  should  be  regarded  as  indis- 
pensable by  a  chancellor.^ 

^  Bodine  tr.  Glading,  9  Harrifl,  50.  *  AnU. 
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It  is  accordingly  as  well  settied  in  Pennsjlvania  as  it  is  in 
England  that  an  undertaking  to  convej  or  let  may  be  speci- 
fically enforced  by  the  promisee,  although  he  does  not  enter 
into  a  reciprocal  engagement,  and  might  have  refused  a  lease 
or  deed  if  tendered.^ 

The  law  was  so  held  in  Kerr  v.  Day,*  and  D' Arras  v.  Keyser;' 
and  more  recently  in  Smith's  Appeal.*  There  Smith  agreed 
in  writing  to  sell  a  tract  of  land  to  Raydure,  and  that  he 
"  should  have  the  refusal  for  ten  days  from  date,"  and  Raydure 
was  held  to  be  entitled  to  a  specific  performance,  although  he 
did  not  sign  the  memorandum,  and  his  acceptance  was  merely 
verbal.  So  in  Napier  v.  Darlington,*  a  stipulation  that  the 
lessee  should  be  entitled  to  purchase  at  the  end  of  the  term 
at  a  given  price  was  enforced  at  the  instance  of  an  assignee, 
although  the  exercise  of  the  right  was  purely  optional  as  re- 
garded both  him  and  the  assignor. 

The  ground  of  these  decisions  is  that  when  the  complainant 
declares  his  intention  to  take  the  land,  by  filing  the  bill  he 
becomes  equitably  the  owner,  and  as  he  is  thenceforth  unable 
to  retract,  the  obligation  becomes  mutual,  and  a  cross  bill  may 
be  maintained  by  the  defendant  for  the  purchase-money. 

The  question  is  affected  in  Pennsylvania  by  considerations 
which  are  peculiar  to  that  State.  The  first  three  sections  of 
the  English  statute  are  drawn  into  one,  which  provides  that 
estates  created  orally,  and  "  without  a  writing  signed  by  the 
party  so  creating  the  same  or  his  agent  thereto  lawfully  au- 
thorized in  writing,"  shall  have  "the  force  and  effect  of 
estates  at  will  only,"  and  there  is  no  provision  answering  to 
the  clause  of  the  fourth  section  of  the  English  statute,  which 
enacts  "  that  no  action  shall  be  brought  ...  to  charge  any 
person,  .  .  .  upon  any  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  .  .  .  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged." 

1  Ives  V,  Hazard,  4  R.  I.   14;  Willard  ».  Tayloe,  8  Wallace,  657} 
2  Leading  Cases  in  Equity,  8  Am.  ed.  1090. 
«  2  Harris,  112.  '2  Casey,  240.  *  19  P.  F.  S.  474. 

•  20  P.  F.  8.  64. 
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An  oral  agreement  for  the  sale  of  real  estate  is  conseqnently 
valid  in  Pennsylvania  and  may  afford  a  good  cause  of  action ; 
but  the  authorities  nevertheless  establish  that  the  recovery 
must  in  the  absence  of  fraud  be  limited  to  what  the  plainti£f 
has  actually  paid  or  expended  in  endeavoring  to  carry  out  the 
contract,  and  that  the  vendor  can  neither  tender  a  deed  and 
have  judgment  for  the  price,  nor  the  vendee  obtain  damages 
for  the  loss  of  his  bargain.  This  conclusion  was  adopted  by 
the  courts  that  the  statute  might  not  be  evaded,  and  to  avoid 
the  inconsistency  of  giving  a  contract  to  sell  or  lease  the  ef* 
feet  denied  to  an  actual  transfer.  It  may  therefore  reasonably 
be  contended  that  when  the  vendor's  promise  is  merely  oral,  and 
confers  no  legal  or  equitable  right  to  or  interest  in  the  land> 
the  vendee  is  not  bound  to  pay  the  price,  although  he  gives  a 
written  undertaking  to  that  effect  and  authenticates  it  by  his 
signature. 

It  may  be  said,  in  answer  to  this  view  of  the  law,  that  al- 
though an  oral  contract  of  sale  is  not  valid  as  such,  it  operates 
as  a  continuing  offer  or  request,  and  if  the  vendor  tenders  a 
deed  or  files  a  bill  for  specific  performance  within  the  ap- 
pointed time,  the  purchaser  has  all  that  he  is  entitled  to  re- 
quire, and  the  statute,  which  is  only  designed  to  protect  the 
vendor,  cannot  be  invoked  in  his  behalf.  The  objection  for 
want  of  mutuality  ought  not  to  prevail,  because  all  that  a 
chancellor  ordinarily  requires  is  that  both  parties  shall  be 
bound  at  the  time  of  bill  filed  or  rendering  the  decree ;  ^  and 
unilateral  contracts  are  constantly  enforced  on  this  ground 
against  the  covenantor,  although  there  was  no  obligation 
on  the  covenantee  until  he  came  into  equity  for  relief.  The 
weak  point  of  such  an  argument  is,  that  as  the  right  of 
property  remains  in  the  seller,  the  contract  is  executory,  and 
the  vendor  is  not  entitled  to  the  purchase-money  and  must 
seek  redress  in  an  action  for  the  damages  resulting  from  the 
breach  of  the  contract. 

One  point  would  seem  to  be  entirely  clear.  If  the  vendee  can 
be  compelled  in  Pennsylvania  to  accept  and  pay  for  the  land 

^  See  Green  v.  Bicbards,  8  C.  £.  Gr.  82;  2  Leading  Caaes  in  Equity. 
1000. 
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when  the  vendor  is  not  under  an  obligation  to  convey,  he  may 
equally  well  be  compelled  whether  he  did  or  did  not  sign  the 
contract.  The  vendor's  signature  is  an  indispensable  requi- 
site, without  which  he  cannot  be  compelled  to  convey,  but 
no  such  rule  is  prescribed  for  the  purchaser,  whose  lia- 
bility depends  on  the  doctrines  of  the  common  law  and  the 
equitable  considerations  which  govern  a  chaucellor. 

It  is  established  under  the  above  enactment  that  if  the  ven- 
dor affixes  his  signature  the  legislative  requirement  is  satisfied, 
and  a  bill  for  specific  performance  may  be  maintained  on  his 
part  or  by  the  purchaser.  The  vendor  is  bound  by  his  signa- 
ture, and  the  purchaser  has  an  equitable  estate  or  interest,  and 
can  no  more  object  to  paying  the  price  than  if  he  had  received 
a  deed.  It  does  not  vary  the  case  that  the  purchaser's  offer 
or  acceptance  is  merely  oral,  because  the  statute  does  not  re- 
quire him  to  sign,  but  simply  that  no  estate  or  interest  shall 
pass  unless  the  writing  is  signed  by  the  vendor.^ 

The  soundness  of  this  conclusion  is  amply  vindicated  in  the 
following  extract  from  the  judgment  of  Strong,  J.,  in  Tripp  v. 
Bishop :  — 

"  Neither  the  British  statute  nor  ours  requires  that  the  writ- 
ten agreement  or  memorandum  of  the  sale  should  be  signed 
by  both  parties ;  a  receipt  for  the  purchase-money  if  it  de- 
scribes the  lands,  has  been  held  sufficient ;  ^  and  even  a  note 
or  a  letter  has  more  than  once  been  held  to  be  a  sufficient 
agreement  to  take  the  case  out  of  the  statute.*  This  is  even 
more  certain  under  our  statute  than  under  that  of  29  Charles 
II.  The  words  of  the  latter  are :  *  unless  the  agreement,  or 
some  memorandum  thereof,  shall  be  in  writing  and  signed  by 
tlie  party  to  be  charged  therewith.'  Our  act  declares  that  all 
leases,  estates,  interests  of  freehold,  etc.,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only,  unless  put  in 
writing,  and  signed  by  the  parties  so  making  or  creating  the 
same,  that  is,  the  parties  making  the  leases  or  creating  the 

# 

*  Lowry  v.  Mehaffy,  10  Watts,  887;  McParson's  Appeal,  1  Jones  (Pa.), 
503;  Simpson  v.  Breckinridge,  8  Casey,  287;  Tripp  t;.  Bishop,  6  P.  F.  S. 
424;  Smith's  Appeal,  19  id.  474;  Napier  v.  Darlington,  20  id.  64;  ante. 

<  9  Yes.  234, 121,  466.  >  Sugden  on  Vend.  45. 
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estate.  It  is  then  only  the  lessor  or  grantor  who  is  required 
to  sign  the  agreement.  His  contract  must  be  in  writing  and 
signed  by  him ;  but  the  statute  requires  no  written  eWdence 
of  the  engagement  of  the  lessee  or  grantee.  The  statute  of 
frauds  was  passed  for  the  protection  of  land-owners.  It  was 
intended  to  guard  them  against  perjuries  in  the  proof  of  parol 
contracts.  To  secure  this  protection  it  prescribed  a  rule  of 
evidence,  by  which  alone  their  estate  can  be  divested.  This 
is  intimated  in  Lowry  v.  Mehaffy.  There  it  was  ruled  that 
an  agreement  for  the  sale  of  land  reduced  to  writing  and 
signed  by  the  vendor  alone,  and  delivered  to  the  vendee,  is 
all  that  the  statute  requires.  It  is  true  that  in  that  case  it 
appeared  the  contract  had  been  partially  executed,  but  not 
sufficiently  to  give  effect  to  a  parol  sale.  After  all,  it  was  the 
signature  of  the  agreement  by  the  vendor  which  alone  made 
the  sale  effective.  Tlie  same  thing  was  ruled  in  McFarson's 
Appeal.^  The  case  of  Wilson  v,  Clarke,*  is  not  in  conflict 
with  these  decisions.  There  the  contract  rested  entirely  in 
parol.  The  vendor  had  signed  no  agreement;  he  could  not 
therefore  have  been  compelled  to  make  a  conveyance,  and  for 
this  reason  he  was  not  allowed  to  enforce  the  contract  spe* 
cifically  against  the  other  party."  « 

We  may  infer  from  the  language  held  in  this  instance  that 
a  specific  performance  may  be  decreed  not  only  against  bnt  at 
the  instance  of  a  vendor  who  signs,  although  the  contract  is 
not  signed  by  the  purchaser,  because  there  is  a  consideration 
moving  to  the  latter,  and,  in  the  absence  of  the  fourth  section, 
nothing  to  make  it  requisite  for  him  to  affix  his  signature. 

It  follows  conversely  from  the  same  premises,  that  if  the 
vendor  does  not  sign  the  contract  it  cannot  be  specifically  en- 
forced by  or  against  the  purchaser.  The  vendor  is  protected 
by  the  express  language  of  the  statute,  and  it  would  be  unjust 
to  make  the  purchaser  pay  for  what  he  has  not  received  and 
the  vendor  is  under  no  obligation  to  render.^  Or,  to  state  the 
proposition  somewhat  differently,  where  the  vendor's  under- 
taking is  merely  oral  and  does  not  confer  any  equitable  right 

1  10  Watts,  887.  *  1  Jones  (Pa.),  503.  •  1  W.  &  S.  654. 

«  Meason  o.  Kaine,  13  P.  F.  S.  335,  340. 
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or  title^  there  is  no  consideration  that  can  bind  the  purchaser 
to  pay  the  price,  or  do  more  than  compensate  the  vendor  for 
any  loss  that  may  grow  out  of  a  breach  of  the  contract. 

It  does  not  vary  the  rule  that  the  contract  is  reduced  to 
writing  and  signed  by  the  vendee,  because  what  the  statute 
provides  is  not,  as  in  England,  that  the  instrument  must  be 
signed  by  the  party  to  be  charged,  but  that  no  estate  or  in- 
terest shall  pass  if  it  be  not  signed  by  the  grantor  or  vendor, 
and  the  common  law  makes  no  distinction  between  verbal  and 
written  contracts.  In  neither  case  can  a  purchaser  have  a 
decree  of  specific  performance  against  a  vendor  who  has  not 
affixed  his  signature,  and  such  a  remedy  will  not  therefore  be 
afforded  against  the  purchaser.^ 

The  intention  of  the  Legislature  to  protect  the  owners  of 
real  estate  from  being  compelled  to  part  with  their  property 
without  the  certainty  of  written  evidence,  is  not  less  clearly 
manifested  in  Pennsylvania  than  in  England,  and  would  obvi- 
ously be  frustrated  if  the  value  of  the  land  could  be  recovered 
in  an  action  for  the  breach  of  an  oral  agreement  to  sell  or 
lease ;  and  hence  although  the  fourth  section  of  the  English 
statute  has  not  been  re-enacted,  the  damages  in  such  a  suit 
are  limited  in  the  absence  of  fraud  to  what  the  purchaser  has 
actually  expended  in  the  belief  that  the  contract  will  be 
fulfilled.  The  rule,  as  stated  in  Hertzog  v.  Hertzog,^  is  as 
follows :  **  The  omission  from  our  statute  of  frauds  and  per- 
juries of  the  fourth  section  of  the  British  statute,  after  which 
ours  was  modelled,  left  us  free  to  sue  on  parol  contracts  for 
the  sale  of  lands  ;  but  such  actions  were  rare  in  the  early  his- 
tory of  our  jurisprudence,  and  when  they  were  brought  the 
measure  of  damages,  though  not  very  distinctly  defined  in  the 
cases,  was  so  controlled  that  specific  performance  of  the  con- 
tract should  not  be  virtually  enforced.  It  is  too  manifest  for 
debate  that  if  the  value  of  the  land  may  be  recovered  in  an 
action  on  the  case  upon  the  parol  contract,  the  statute  as  we 
have  it  is  as  effectually  evaded  as  if  the  land  itself  were 

1  See  Meason  v.  Kaine,  18  P.  F.  S.  835;  Bowaer  v.  Cessna,  12  id.  148; 
EUet  V.  Paxson,  2  W.  &  S.  418. 
s  5  Casey,  465. 
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recovered  in  ejectment.  Therefore  it  was,  that  while  the  per^ 
sonal  action  was  sustained  because  forbidden  by  nothing  in 
our  statute,  the  damages  recovered  were  measured  by  other 
standards  than  the  value  of  the  land  at  the  time  of  the  recov- 
ery. In  some  of  the  early  cases,  it  would  seem,  the  damages 
were  nominal ;  in  none  were  they  more  than  compensatory 
for  what  had  been  paid  on  the  footing  of  the  contract." 

It  results  from  this  decision  that  the  measure  of  damages 
in  a  suit  against  the  vendor  on  an  oral  contract,  is  not  the 
value  of  the  land,  which  would  be  equivalent  to  a  decree  of 
specific  performance,  nor  yet  the  difference  between  its  value 
and  the  price,  which  would  come  nearly  to  the  same  thing,  but 
what  the  vendee  has  speut  in  examining  the  title  or  on  ac- 
count of  the  purchase-money.^ 

The  question  consequently  is  not  what  would  the  purchaser 
have  gained  had  the  contract  been  fulfilled,  but  what  did  he 
expend  on  the  faith  of  the  vendor's  promise  to  convey.  If 
the  consideration  consists  of  services  that  have  been  rendered 
wholly  or  in  part,  the  recovery  will  be  limited  to  what  they 
were  reasonably  worth,  and  as  the  value  of  the  land  is  imma- 
terial and  may  tend  to  mislead  the  jury,  it  is  inadmissible  in 
evidence.^ 

In  Thompson  v.  Sheplar,'  Williams,  J.,  said :  "  It  is  well 
settled  law  in  this  State  that  an  action  will  lie  on  a  verbal 
agreement  for  the  sale  of  land,  and  in  the  absence  of  fraud 
that  the  measure  of  damage  for  its  breach  is  compensation  for 
the  money  paid  and  expenses  incurred  on  the  faith  of  the  bar- 
gain. If  no  consideration  has  been  paid,  and  no  expenses 
incurred,  only  nominal  damages  are  recoverable ;  but  where 
there  has  been  fraud  in  the  sale  a  different  rule  as  to  the 
measure  of  damages  obtains.  In  such  cases  it  has  been  uni- 
formly held  that  damages  may  also  be  recovered  for  the  loss 
or  value  of  the  bargain.  But  if  no  fraud  was  meditated  or 
designed  in  making  the  contract,  the  refusal  to  perform  it  is 

1  Thompson  v.  Sheplar,  22  P.  F.  S.  160;  Harris  v.  Harris,  20  id.  170. 

*  Hertzog  v.  Hertzog,  5  Casey,  465;  Ewing  v.  Thompsoa,  16  P.  F.  S. 
382. 

•  22  P.  F.  S.  160, 165. 
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not  such  a  fraud  as  will  enable  the  vendee  to  recover  compen- 
sation for  the  loss  or  value  of  the  bargain.  If  damages  for 
such  loss  were  allowed  to  be  recovered  for  the  breach  of  the 
contract  on  the  ground  that  the  refusal  to  perform  it  was  in 
itself  a  fraud,  it  would  in  most  cases  of  parol  sales  operate  as 
a  virtual  repeal  of  the  statute  of  frauds ;  for  though  the  vendee 
might  not  recover  the  land  for  which  he  bargained,  of  what 
avail  would  be  the  statute  if  he  could  recover  its  value  in 
money  ?  It  is  obvious  that  such  a  recovery  would  in  almost 
any  case  be  equivalent  to  specific  performance." 

In  Bowser  v.  Cessna  ^  the  purchaser  was  notwithstanding 
held  liable,  on  what  seems  to  have  been  an  oral  contract,  for 
the  difference  between  his  bid  and  what  the  premises  brought 
at  a  resale,  or  in  other  words,  for  the  loss  of  the  bargain,  al- 
though he  could  not  have  been  adjudged  to  pay  the  purchase- 
money.  This  decision  may  be  regarded  as  overruled  by  the 
judgment  in  Harris  v.  Harris.^ 

It  is  proper  to  add  that,  although  a  purchaser  who  is  put 
in  possession  under  an  oral  contract  which  the  vendor  subse- 
quently refuses  to  fulfil,  may  obtain  a  decree  of  specific  per- 
formance on  the  ground  of  fraud,  the  remedy  must  be  sought 
before  a  chancellor,  and  the  recovery  will  be  confined  at  law 
to  the  return  of  the  consideration  and  a  reasonable  compensa- 
tion for  the  amount  laid  out  in  improvements  which  enhance 
the  value  of  the  land.*  The  purchaser  is  not  entitled  to  more 
than  compensation  for  his  actual  loss,  unless  the  vendor  is 
guilty  of  fraud  in  the  concoction  or  execution  of  the  contract, 
as  distinguished  from  the  bad  faith  implied  in  inducing  the 
vendee  to  enter  on  and  improve  the  land,  and  then  refusing 
him  a  deed. 

1  12  P.  F.  S.  148.  «  20  P.  F.  8.  170. 

*  1  Leading  Cases  in  Equity,  8  Am.  ed.  1032;  McNair  v.  Compton^ 
11  Casey,  23;  McKowen  v.  McDonald,  7  Wr.  441;  Harris  v.  Harris,  20 
P.  F.  8.  170. 
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CHAPTER  XVnL 

SALE  OF  SPECIFIG  GOODS. 

Ezecnted  and  Executory  Contracto  of  Sale.  —  Transfer  of  Title.  —  Defireij 
requisite  under  Roman  Law.  —  Title  may  pas*  at  Common  Law  by  Virtue 
of  the  Contract  <—  Goods  must  be  specified,  and  Price  susceptible  of  being 
reduced  to  Certainty.  —  Mode  of  Specification.  —  Sale  of  an  Undirlded  Fkrt 
^  Appropriation.  —  Measure  of  Damages  for  Breach  of  an  Executory  Con- 
tract of  Sale.  —  Vendor's  Lien.  —  Resale.  —  Retention.  —  Stoppage  in  tram- 
titu.  —  Caveat  emptor.  —  Vendor  not  answerable  at  Common  Law  in  the 
Absence  of  Fraud  and  Warranty. 

Sale  is  a  generic  term  which  includes  cases  where  the  con- 
tract vests  the  right  of  property  in  the  purchaser  and  confers 
a  corresponding  right  to  the  price  on  the  vendor,  and  cases 
where  it  simply  imposes  a  personal  obligation  on  the  vendor 
to  deliver  the  goods,  and  on  the  purchaser  to  accept  and  pay 
for  them.  In  the  latter  case  the  contract  is  said  to  be  execu- 
tory or  unfulfilled ;  in  the  former  it  is  executed,  that  is,  car- 
ried into  effect.  Where  it  is  executed  the  buyer  becomes  the 
owner  immediately  on  the  completion  of  the  contract,  and  may 
maintain  trover  or  replevin  if  the  goods  are  withheld,  while 
the  vendor  may  sue  for  and  recover  the  entire  purchase-money ; 
but  the  only  remedy  for  the  breach  of  an  executory  contract 
is  an  action  of  assumpsit  to  recover  compensation  for  the  dif- 
ference between  the  value  of  the  goods  and  what  the  purchaser 
agreed  to  give,  with  such  consequential  damages  as  the  nature 
of  the  injury  demands. 

A  sale  of  specific  goods  is  executed  or  executory  according 
to  the  intention  of  the  parties  as  gathered  from  its  terms  or 
explicitly  declared,  while  a  contract  for  the  sale  of  goods  of  a 
certain  kind,  or  answering  to  a  particular  description,  is  nec- 
essarily executory  until  the  parties  agree  as  to  the  very  things 
which  the  vendor  is  to  deliver  and  the  purchaser  to  receive. 

Strictly  speaking  a  contract  cannot  be  executed  until  both 
parties  have  fulfilled  all  that  they  agreed  to  do,  as  for  instance, 
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in  the  case  of  a  contract  of  sale,  by  the  delivery  of  goods  and 
the  payment  of  the  price.  Such  was  the  view  taken  at  Rome, 
but  such  is  not  the  law  of  England.^ 

Agreeably  to  the  Roman  law  a  contract  of  sale  did  not  pass 
the  right  of  property  until  the  goods  were  delivered  to  the 
purchaser  or  subject  to  his  dominion  and  control.^    It  results 
from  this  doctrine,  as  logically  applied  in  Scotland,  that  mer- 
chandise which  has  been  not  only  sold  but  paid  for  may  be 
taken  in  execution  by  the  vendor's  creditors  down  Jx)  the  last 
moment  before  delivery,  and  the  purchaser  left  to  seek  redress 
m  an  action  to  recover  back  the  price,  which  in  the  case  of  an 
insolvent  vendor  will  generally  prove  illusory.*    The  common- 
law  rule  is  the  direct  opposite,  —  that  where  the  price  is  fixed 
and  the  subject-matter  ascertained  with  an  intent  to  pass  the 
right  of  property,  the  law  will  carry  the  purpose  into  effect 
although  the  purchase-money  has  not  been  paid  or  the  goods 
delivered.^    And  as  this  rule  meets  the  requirements  of  busi- 
ness life,  it  has  been  adopted  not  only  in  England  and  the 
United  States,  but  in  countries  which  like  France  and  Holland 
follow  the  principles  of  the  civil  law.    Agreeably  to  the  Code 
Napoleon^  the  sale  is  complete  between  the  parties,  and  the 
property  is  acquired  in  law  by  the  purchaser  with  regard  to 
the  seller,  as  soon  as  the  thing  and  the  price  are  agreed  on, 
though  the  thing  has  not  been  delivered  or  payment  made.^ 

Delivery  seems  to  have  been  originally  essential  to  the 
transfer  of  the  right  of  property  in  chattels,  as  in  tlie  shape 
of  livery  of  seisin  it  certainly  was  to  give  a  title  to  land ;  ^ 
but  if  such  was  the  rule  in  the  time  of  Bracton,  it  underwent 
a  change,  and  was  established  at  an  early  period  as  it  now 
stands.* 

The  rule  and  the  reason  for  it  were  perspicuously  stated  by 
Parke,  B.,  in  Dixon  v.  Yates :  •  "  By  the  law  of  England 

1  Ante,  pp.  88,  108.  *  Wait  v.  Baker,  2  Ex.  1. 

*  See  Bell,  Contract  of  Sale,  pp.  11, 18. 

«  Olyphant  v.  Baker,  5  Den.  379,  882.  »  Article  1583. 

*  Delsol,  Commentary  on  the  Code  Napoleon,  iii.  174;  anUf  p.  112. 
^  ilfite,  p.  17. 

*  1  Blackburn  on  the  Contract  of  Sale,  189. 

*  6  B.  &  Ad.  318. 
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the  sale  of  a  specific  chattel  passes  the  property  in  it  to  the 
vendee  without  delivery.  .  .  .  Where  there  is  a  sale  of  goods 
generally  no  property  in  them  passes  till  delivery,  because 
until  then  the  very  goods  sold  are  not  ascertained ;  but  where 
by  the  contract  itself  the  vendor  appropriates  to  the  vendee  a 
specific  chattel,  and  the  latter  thereby  agrees  to  take  that  spe- 
cific chattel  and  to  pay  the  stipulated  price,  the  parties  are 
then  in  the  same  situation  as  they  would  be  after  a  delivery 
of  goods  in  pursuance  of  a  general  contract.  The  very  appro- 
priation of  the  chattel  is  equivalent  to  delivery  by  the  vendor, 
and  the  assent  of  the  vendee  to  take  the  specified  chattel  and 
to  pay  the  price  is  equivalent  to  his  accepting  possession. 
The  effect  of  the  contract,  therefore,  is  to  vest  the  property  in 
the  bargainee." 

This  doctrine  has  been  criticised  by  some  writers,  including 
Mr.  Austin,  on  the  ground  that  a  contract  only  binds  the 
parties,  and  that  a  conveyance  is  requisite  to  pass  the  title 
or  confer  a  right  to  the  thing.^  The  distinction  is  nominal 
rather  than  real,  because  a  conveyance  is  simply  a  contract 
made  in  a  form  which,  agreeably  to  the  usages  of  the  period, 
is  self-executing  and  needs  no  further  act  to  carry  it  into 
effect.  Though  a  writing  duly  authenticated  is  ordinarily 
deemed  essential  to  a  conveyance,  there  is  nothing  in  the 
nature  of  things  that  prevents  spoken  words  from  being  as 
effectual  as  written,  and  if  the  right  of  property  can  be  con- 
veyed without  delivery  by  a  deed  or  bill  of  sale,  it  may  equally 
well  be  conveyed  by  an  oral  agreement,  which  according  to  the 

^  **  No  right  to  a  thing  properly  speaking  is  ever  given  by  contract 
Where  a  thing  is  the  subject  of  a  contract  the  right  is  not  over  or  in  the 
thing,  but  a  right  to  an  act  of  transfer  or  assignment  of  the  thing  on  the 
part  of  the  obligor."  Austin's  Jurisprudence,  Lect  14,  p.  388.  Hence  an 
argument  that  delivery  is  essential  to  the  transfer  of  ownership,  which  would 
have  more  weight  if  delivery  did  not  depend  for  its  effect  on  the  accom- 
panying words  and  circumstances  which  may  render  it  a  conveyance, 
a  loan,  a  deposit  or  a  trust.  Whether  a  man  who  hands  what  belongs  to 
him  to  another  means  to  give,  sell,  or  to  let«  and  on  what  terms,  most 
be  gathered  from  his  language  which,  if  explicit,  and  where  such  is  the 
legal  or  customary  rule,  may  well  operate  directly  on  the  thing  though  it 
remains  in  his  possession.    Ante^  p.  110. 
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mtttual  understanding  is  to  operate  directly  on  the  subject- 
matter  and  render  it  the  buyer's*  What  the  law  regards  in 
either  case  is  the  intention,  and  the  form  is  merely  a  means  of 
placing  the  existence  of  the  intention  beyond  dispute.  Such 
is  the  established  rule  as  regards  chattels ;  and  if  a  writing 
is  requisite  in  the  case  of  land,  it  is  owing  to  the  provisions 
of  the  statute  of  enrolments  and  of  the  statute  of  frauds.^ 

It  is  accordingly  well  settled  that  when  the  vendor  appro- 
priates the  goods  to  the  buyer,  or  in  other  words,  signifies 
his  intention  that  the  right  of  property  shall  pass  forthwith, 
and  the  buyer  assents,  the  law  will  carry  the  intention  into 
effect,  although  no  act  is  done  on  either  side.^  It  is  immate- 
rial as  regards  the  principle  that  the  goods  are  to  be  delivered 
at  e  future  time  or  place,  or  that  they  are  unfinished  and 
that  the  vendor  is  by  the  terms  of  the  agreement  to  complete 
them  before  delivery,  or  that  he  is  to  do  some  act  to  render 
them  more  valuable  or  fit  for  use.  Such  circumstances  may 
be  a  reason  for  supposing  that  the  parties  do  not  mean  to  pass 
the  title,  but  will  not  defeat  the  intention  if  it  exists.  Accord- 
ingly, when  a  boar  waB  sold,  as  it  would  seem,  in  payment  of 
an  antecedent  debt,  with  a  stipulation  that  the  vendor  should 
castrate  the  animal  and  deliver  it  if  it  survived  the  operation, 
and  if  it  did  not,  pay  the  purchaser  forty  dollars,  the  court 
held  that  the  purchaser  acquired  the  title  and  might  transfer 
it  to  a  third  person.^  So  the  title  may  pass,  although  the 
goods  are  to  be  delivered  by  the  vendor  at  a  time  and  place 
designated  by  the  buyer,*  or  though  the  sale  is  for  cash  and 
the  goods  have  not  been  delivered  or  paid  for,  because  the 
understanding  may  well  be  that  the  vendor  is  to  keep  the  pos- 
session as  a  security  for  the  price  and  the  purchaser  have  the 

1  See  Basher  v.  Thompson,  4  C.  B.  48,  60;  2  Coke's  Institutes  671, 675; 
2  Sm.  L.  C.  8  Am.  ed.  541;  ante,  pp.  108,  100,  111. 

s  Martin  r.  Adams,  104  Mass.  262;  Warden  v.  Marshall,  99  id.  305; 
Arnold  v.  Delano,  4  Cash.  33;  Bigler  v.  Hall,  54  N.  Y.  167;  Groat  p. 
Gile,  51  id.  431;  Olyphant  v.  Baker,  5  Den.  882;  Sweeney  v,  Owlsley,  14 
B.  Monroe,  413;  Terry  v.  Wheeler,  25  N.  Y.  520;  Thomdike  v.  Bath,  114 
Mass.  116. 

s  Marble  v.  Moore,  102  Mass.  443. 

*  Terry  v.  Wheeler,  25  N.  Y.  520,  525. 
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right  of  property  with  the  attendant  risk.^  As  Lowry,  C.  J., 
observed  in  Winslow  v.  Leonard,*  "  The  vesting  of  the  title 
depends  upon  the  intention  of  the  parties  to  be  derived  from 
the  contract  and  its  circumstances ;  and  actual  delivery,  weigh- 
ing, and  setting  aside  the  goods,  are  only  circumstances  from 
which  the  intention  may  be  inferred  as  matter  of  fact.*  And 
this  is  the  principle  of  numerous  cases  wherein  the  title  has 
been  held  to  vest,  although  there  has  been  no  measurement."  * 

The  question  is  nevertheless  one  of  intention  as  manifested 
by  acts  or  language,  and  if  that  is  that  the  right  of  property 
shall  remain  in  the  vendor  until  he  forwards  the  goods  or  does 
some  act  to  facilitate  their  removal,  the  condition  must  bo 
fulfilled,  and  it  is  not  enough  that  they  have  been  weighed  or 
counted  and  are  ready  for  delivery  in  every  other  particular.^ 
In  other  words,  the  difference  between  the  Roman  and  English 
law  is  not  that  the  title  will  vest  on  the  completion  of  the  con- 
tract without  an  overt  act  on  either  side,  but  that  it  may.^ 

It  has  accordingly  been  decided  in  numerous  instances  that 
where  the  quantity  is  unknown  and  the  goods  are  to  be  meas- 
ured, weighed,  or  counted  in  order  to  obtain  the  data  for  the 
computation  of  the  price,  there  is  a  natural  presumption  that 
the  purchaser  is  not  to  become  the  owner  until  the  requisite 
steps  have  been  taken  to  ascertain  how  much  he  is  to  pay, 
which  will  prevail,  unless  the  acts  and  language  of  the  parties 
show  that  their  intention  is  that  the  title  shall  pass  at  once.^ 

In  Hanson  v.  Meyer,*  the  sale  was  of  all  the  starch  then  on 
storage  in  a  warehouse  at  £6  per  hundred  weight,  and  the 

1  Tarling  9.  Baxter,  6  B.  &  C.  860;  Martindale  v.  Smith,  1  Q.  B.  889. 

«  12  Harris,  14.  •  12  Pick.  76;  20  id.  280 ;  3  W.  &  S.  14. 

«  13  Pick.  175;  5  Met.  452;  5  Johns.  305;  1  East,  102;  2  B.  &  C. 
540;  6  W.  &  S.  357;  6  Rand.  473;  1  Den.  48;  4  C.  B.  864;  Joyce  v. 
Adams,  4  Selden,  201;  Kein  o.  Tupper,  52  N.  Y.  550. 

•  See  Winslow  v,  Leonard,  12  Harris,  14. 

•  Riddle  v.  Varnum,  20  Pick.  283;  Smyth  v,  Craig,  8  W.  &  S.  14,  20. 
Y  Russell  V.  KicoU,  3  Wend.  112;  McDonald  v.  Hewett,  15  Johns.  849; 

Rapelye  o.  Mackie,  6  Cow.  250,  258;  Nicholson  v.  Taylor,  7  Casey,  128; 
Logan  V.  Le  Mesurier,  6  Moore,  P.  C.  C.  116;  Hutohinson  v.  The  R.  R. 
Go.  59  N.  H.  487. 

•  6  £Mt,  614. 
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seller  gave  the  buyer  an  order  on  the  warehouseman  for  the 
delivery  of  "all  my  starch."  The  purchaser  became  bank- 
rapt,  and  it  was  held  that  the  right  of  property  remained 
in  the  seller,  and  that  he  was  not  bound  to  surrender  the 
goods  to  the  assignees  or  liable  to  them  in  trover.  For  like 
reasons  where  a  stack  of  bark  was  sold  at  £9.  6«.  per  ton, 
and  part  weighed  and  delivered,  and  the  rest  carried  away  by 
a  flood,  the  loss  was  thrown  on  the  seller.  Had  the  agree- 
ment been  that  the  purchaser  should  give  a  gross  sum  for  the 
stack  whether  it  contained  more  or  less,  the  bark  would  have 
been  at  his  risk,  but  as  he  was  to  pay  so  much  per  ton  the 
right  of  property  in  that  portion  of  the  goods  which  had  not 
been  weighed  remained  in  the  vendor.^ 

Much  may  depend  in  such  cases  on  whether  the  goods  are 
to  be  counted,  weighed,  or  measured  by  the  vendor  or  the 
purchaser.  If  the  duty  is  to  be  performed  by  the  vendor,  the 
inference  is  strong  if  not  irresistible  that  the  possession  and 
right  of  property  are  to  remain  with  him  until  it  is  fulfilled,' 
while  an  opposite  inference  may  be  drawn  if  the  purchaser  is 
to  make  the  count  or  hold  the  scales.' 

In  Russell  v.  NicoU  the  action  was  assumpsit  for  the  non- 
delivery of  a  quantity  of  cotton  under  the  following  contract : 

"  Sold  by  Daniel  Rapelye,  for  our  account,  to  R.  M.  &  J.  Russell, 
five  hundred  bales  of  cotton  at  sixteen  and  a  half  cents  per  pound. 
Said  cotton  was  purchased  for  our  account  at  Huntsville,  and  is  to  be 
delivered  on  its  arrival  at  this  port  from  New  Orleans  at  any  time 
between  the  present  date  and  the  first  day  of  June  next,  and  the 
amount  to  be  cash  on  delivery,  to  be  re-weighed  and  two  per  cent  tare 
allowed.    New  York,  Feb.  9,  1825. 

(Signed)  Francis  H.  Nicoll  &  Co.* 

Eleven  bales  of  cotton  belonging  to  the  defendants  and  form- 
ing part  of  that  which  they  had  agreed  to  sell,  arrived  at  New 

^  Simmons  v.  Swift,  5  B.  &  C.  855. 

«  Russell  17.  Nicoll,  8  Wend.  112. 

•  Winslow  V.  Leonard,  12  Harris,  14;  Scott  ».  Wells,  6  W.  &  S.  857; 
O'Keeffe  v.  Kellogg,  15  QL  847;  Kohl  v.  Lindley,  89  id.  105;  Hutchinson 
V.  Honter,  7  id.  140;  Hutchinaon  v.  The  Oommonwealth,  82  id.  472,  480. 
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York  before  the  first  of  June,  and  were  demanded  by  the  plain- 
tiffs, but  the  defendants  refused  to  deliver  them  on  the  ground 
that  the  contract  was  executory  and  did  not  pass  the  title,  and 
that,  as  the  whole  of  the  five  hundred  bales  did  not  arrive 
before  the  first  of  June,  they  were  not  bound  to  deliver  the 
part  which  had  actually  come  to  hand.  A  nonsuit  was  entered 
at  the  trial  and  a  motion  to  take  it  off  was  subsequently 
argued  before  the  court  in  banc  and  dismissed. 

Marcy,  J.,  said  the  main  difiiculty  in  the  case  was  to  deter- 
mine the  real  character  of  the  contract.  On  the  one  hand,  it 
was  said  to  be  an  actual  and  unconditional  sale  of  the  cotton, 
with  a  warranty  that  it  should  arrive  at  the  port  of  New  York, 
by  the  first  of  June,  1826 ;  on  the  other,  that  it  is  an  agreement 
to  sell  on  condition  that  it  should  arrive  before  that  time.  It 
was  very  clear  that  if  the  plaintiffs  had  brought  trover  for  the 
cotton  they  could  not  have  sustained  their  action. 

The  cases  of  McDonald  v.  Hewett,^  Bapelye  v.  Mackie,^  and 
Shepley  v.  Davis,^  were  decisive  that  the  title  will  not  vest  in 
the  purchaser  so  long  as  any  step  remains  to  be  taken  by  the 
vendor  for  the  purpose  of  ascertaining  the  quantity  and  price. 
It  followed  that  the  contract  was  executory  and  not  executed. 
Something  was  to  be  done  before  the  title  to  the  cotton  passed 
from  the  defendants  to  the  plaintiffs.  It  was  to  be  brought 
to  New  York,  weighed  there,  and  paid  for  by  the  plaintiffs, 
after  making  the  deductions  stipulated  in  the  agreement.  The 
defendants  could  retain  the  possession  of  it  even  after  it  ar- 
rived in  New  York,  for  the  purpose  of  weighing  it  and  until 
it  was  paid  for  by  the  plaintiffs.  The  payment  and  delivery 
were  dependent  and  simultaneous  acts.  Applying  to  this 
property  the  test  mentioned  by  Spencer,  J.,  in  tlie  case  of 
McDonald  v.  Hewett,  who  would  have  been  the  sufferers  if  the 
cotton  had  been  lost  on  its  voyage  from  New  Orleans  to 
New  York,  or  while  at  the  latter  place  before  it  had  been 
weighed  ?  Beyond  all  question,  the  loss  would  have  fallen  on 
the  defendants. 

The  rule  in  question  is,  nevertheless,  merely  a  guide  to  the 
interpretation  of  the  contract,  which,  though  valuable  as  such, 

1  15  Johns.  349.  «  6  Cow.  250.  «  5  Taunt  617. 
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will  not  be  allowed  to  override  the  intention  of  the  parties 
when  explicitly  declared,  or  resulting  by  wi  obvious  implica- 
tion from  their  language  as  viewed  in  the  light  of  the  facts 
and  circumstances.^  As  Cockburn,  C.  J.,  observed  in  Mar- 
tineau  v.  Kitching,'  "  There  is  nothing  in  point  of  principle 
and  common  sense  to  prevent  a  man  passing  the  property  in 
a  thing  he  proposes  to  sell  and  the  buyer  to  purchase,  although 
the  price  may  remain  to  be  ascertained  afterwards."  Goods 
which  are  set  apart  or  designated  as  the  property  of  the  pur- 
chaser, or  actually  or  constructively  delivered  to  him,  may 
consequently  be  his  and  at  his  risk  although  they  have  not 
been  counted,  weighed,  or  measured,  and  it  is  still  unascer- 
tained what  he  has  to  pay.^ 

There  can  be  no  sale  without  a  certain  price,  but  id  cerium 
Bit  quod  cerium  reddi  poiesi.  When  the  parties  agree  how 
much  is  to  be  paid  for  each  pound  or  bushel  this  requisite  is 
fulfilled,  and  the  weight  or  quantity  may  be  ascertained  sub- 
sequently by  measurement  or  the  scales,  and  the  amount  will 
then  be  a  question  of  arithmetic,  and  not  less  certain  than  if 
the  computation  had  been  made  in  the  first  instance.^  It  is  no 
doubt  true  that  a  sale  for  cash  cannot  be  carried  into  effect 
until  the  price  is  definitely  known ;  but  this  does  not  apply  to 
a  sale  for  credit,  and  there  is  nothing  to  preclude  an  agreement 
that  the  title  shall  pass  at  once  and  the  vendor  retain  posses- 
sion until  the  goods  can  be  weighed  or  measured  and  the  sum 
computed.  Regard  should  be  had  in  deducing  the  intention 
when  the  contract  is  in  writing,  to  the  instrument  as  a  whole 
rather  than  to  particular  words  or  phrases ;  and  "  I  have  this 
day  sold  "  may,  in  accordance  with  this  canon,  be  interpreted 
as  an  executory  contract  which  leaves  the  right  of  property  in 

1  Winslow  ».  Leonard,  12  Harris,  14.  «  L.  R.  7  Q.  B.  486. 

•  See  Dennis  v.  Alexander,  3  Barr,  50;  Scott  v.  Wells,  6  W.  &  S.  857; 
Winslow  p.  Leonard,  12  Harris,  14;  Swanwick  v,  Sothern,  9  A.  &  E.  895; 
Torley  p.  Bates,  2  H.  &  C.  200;  O'Eeeffe  v,  Kellogg,  15  HI.  847;  Holliday 
9.  Burgess,  84  id.  193;  Seckel  r.  Scott,  66  id.  10^;  Riddle  v.  Yarnum,  20 
Pick.  280;  Solomons  v.  McKinstry,  13  Johns.  27;  Boswell  v.  Green,  1 
Dutch.  890;  Nicholson  p.  Taylor,  7  Casey,  128. 

*  Groat  p.  Gile,  51  N.  Y.  481. 
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the  vendor ;  or  ^^  I  agree  to  Bell "  as  an  actual  sale,  yesting 
the  title  in  the  purchaser.^ 

It  was  said  in  Scott  v.  Wells,  and  repeated  in  Dennis  v. 
Alexander,  that  it  is  only  where  there  is  something  to  be  done 
by  the  very  terms  of  the  contract  for  the  ascertainment  of  the 
price,  that  the  sale  is  incomplete.  A  more  accurate  statement 
of  the  proposition  would  seem  to  be  that  where  the  contract 
provides  that  the  goods  shall  be  measured  or  finished  before 
delivery  or  payment,  there  is  ground  for  an  inference  that  the 
title  is  not  to  pass  until  the  condition  is  fulfilled.'  A  like 
inference  may  be  drawn  where  the  contract  is  silent;  but  such 
a  stipulation  is  implied.  Price  is  an  essential  element  without 
which  there  can  be  no  sale ;  and  when  the  agreement  is  to  pay 
so  much  per  pound  or  bushel,  and  the  weight  or  quantity  is 
unknown,  there  is  a  plain  implication  that  the  goods  are  to  be 
weighed  or  measured  in  order  to  ascertain  how  much  the 
purchaser  is  to  pay. 

Whether  this  is  to  be  a  condition  precedent  to  the  passage 
of  the  title  depends,  as  I  have  already  stated,  on  what  was 
mutually  understood  or  agreed.  The  just  inference  seems  to 
be,  that  where  the  price  is  not  definitely  ascertained,  it  affords 
ground  for  a  presumption  that  the  right  of  property  is  to 
remain  in  the  vendor  until  the  computation  has  been  made; 
which  may  nevertheless  be  repelled  by  proof  that  the  parties 
meant  that  it  should  vest  forthwith. 

^'  In  the  sale  of  personal  property,  the  general  rule  of  law 
is,  that  when,  by  the  terms  of  the  contract,  the  seller  agrees 
to  do  anything  for  the  purpose  of  putting  the  property  into  a 
state  in  which  the  buyer  is  bound  to  accept  it,  or  into  a  con- 
dition to  be  delivered,  the  title  will  remain  in  him  until  be 
has  performed  the  agreement  in  this  respect.  The  general 
rule  will  not  prevail,  where,  by  the  terms  of  the  agreement, 
the  title  is  to  vest  immediately  in  the  buyer,  notwithstanding 
something  remains  to  be  done  to  the  goods  by  the  seller  after 

1  See  Rossell  v.  Niooll,  3  Wend.  112;  McGlynn  v.  Maynx,  104  Mass. 
263;  Winslow  v.  Leonard,  12  Harris,  14. 

>  See  O'Keeffe  v.  KeUogg,  15  Bl.  847;  Seekel  w.  Scott,  06  id.  106,  UO; 
Records  v.  Railroad,  9  Fhila.  55. 
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deliveiy.  Thus,  in  Riddle  v.  Yamum,^  it  was  held  that  the 
jury,  where  there  was  evidence  of  such  intention,  might  infer 
a  delivery  to  the  buyer  sufficient  to  vest  the  title,  although 
something  remained  to  be  done  by  the  seller,  while  the  gen- 
eral doctrine  above  stated,  in  cases  where  there  is  no  evidence 
of  intention  to  complete  the  sale  and  pass  the  title,  is  fully 
affirmed.  And  in  Farley  v.  Bates,^  it  was  said  that  the  court 
must  look  to  the  intention  as  drawn  from  the  terms  of  the 
contract,  in  order  to  determine  whether  title  to  the  property 
immediately  passed.'  In  all  cases,  however,  the  intention  of 
the  parties  as  to  the  time  when  the  title  is  to  pass  can  be^  as- 
certained only  from  the  terms  of  the  agreement,  as  expressed 
in  the  language  and  conduct  of  the  parties,  and  as  applied  to 
known  usage  and  the  subject-matter.  It  must  be  manifested  at 
the  time  the  bargain  is  made.  The  rights  of  the  parties  under 
the  contract  cannot  be  affected  by  their  undisclosed  purposes, 
or  by  their  understanding  of  its  legal  effect. 

^'  In  the  case  at  bar,  it  was  not  in  dispute  at  the  trial,  that 
by  the  contract  of  April  15,  the  fish  was  to  be  put  on  flakes 
and  further  dried  by  the  plaintiff,  and  afterward  weighed  by 
him  for  the  purpose  of  ascertaining  the  quantity  and  price. 
This  was  to  be  done  for  the  purpose  of  fitting  the  goods  for 
delivery.  By  the  general  rule,  therefore,  the  property  not 
actually  taken  away  by  the  defendant  remained  in  the  plain* 
tiff,  unless  there  is  evidence  which  would  justify  the  jury  in 
finding  that  by  further  agreement,  notwithstanding  this  fea- 
ture of  the  contract,  the  title  was  to  pass  immediately  to  the 
defendant  We  can  find  no  evidence  of  such  agreement  in 
the  case  stated.  All  that  was  said  and  done  on  April  15th  is 
consistent  with  an  intention  to  leave  the  title  in  the  plaintiff 
until  the  fish  were  fully  cured,  weighed,  and  delivered,  accord- 
ing to  the  general  rule  of  law,  and  there  is  nothing  to  vary 
the  application  of  that  rule."  ^ 

Whatever  the  rule  may  be  under  other  circumstances,  it  is 
clear  on  principle  and  under  the  authorities  that  an  agreement 

»  20  Pick.  280.  «  2  H.  &  C.  200. 

•  Yoang  V.  Matthews,  L.  B.  2  C.  P.  127;  Stoiy  on  Sales,  298  a. 

«  Foster  v.  Bopes,  111  Mass.  15. 
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to  sell  goods  of  a  certain  kind  or  answering  to  a  particular 
description,  will  not  pass  the  title  till  the  very  things  which 
the  purchaser  is  to  receive  are  definitely  ascertained,  which 
can  only  be  by  mutual  consent,  as  distinguished  from  an  un- 
authorized appropriation  or  selection  by  the  vendor.  This 
rule  grows  out  of  the  nature  of  things,  and  will  not  bend  to 
the  intention  of  the  parties.  It^  is  immaterial  that  the  goods 
are  in  the  vendor's  possession  unless  they  are  not  merely 
pointed  out  to  the  purchaser,  but  what  the  latter  agrees  to 
buy.  K  the  vendor  is  free  to  choose  whether  he  will  deliver 
them  or  other  goods  of  a  like  kind,  the  purchaser  will  have 
a  corresponding  right  to  require  that  the  selection  shall  not 
be  made  without  his  assent  or  concurrence,  subject  to  a 
liability  in  damages  if  his  approval  is  wrongfully  withheld.^ 
The  law  is  clearly  stated  in  the  following  extract  from  Benja- 
min on  Sales  :  ^  ^'  Until  the  parties  are  agreed  on  the  specific 
individual  goods,  the  contract  can  be  no  more  than  a  contract 
to  supply  goods  answering  a  particular  description,  and  since 
the  vendor  would  fulfil  his  part  of  the  contract  by  furnishing 
any  parcel  of  goods  answering  that  description,  and  the  pur- 
chaser could  not  object  to  them  if  they  did  answer  the  de- 
scription, it  is  clear  there  can  be  no  intention  to  transfer  the 
property  in  any  particular  lot  of  goods  more  than  another  till 
it  is  ascertained  which  are  the  very  goods  sold.  It  can  make 
no  difference  although  the  goods  are  so  far  ascertained  that  the 
parties  have  agreed  that  they  shall  be  taken  from  some  speci- 
fied larger  stock.  In  such  a  case  the  reason  still  applies ;  the 
parties  did  not  intend  to  transfer  the  property  in  one  portion 
of  the  stock  more  than  in  another,  and  ihe  law,  which  only 
gives  effect  to  their  intention,  does  not  transfer  the  property 
in  any  individual  portioa."' 

In  Bapelye  v.  Mackie,^  the  plaintiffs  had  ninety-nine  bales  of 

1  Godts  V.  Rose,  17  C.  B.  220;  Rapelye  v.  Mackie,  6  Cow.  250;  Win- 
slow  V.  Leonard,  12  Harris,  14. 
«  Ch.  iv.  p.  317. 

•  Woods  r.  McGee,  7  Ohio,  469;  Scott  v.  King,  12  Lid.  203;  The  Bank 
V.  Gillette,  90  id.  268;  Hutchinson  v.  The  Commonwealth,  82  Pa.  472, 
480;  Golder  v.  Ogden,  16  id.  628;  Scudder  v.  Worster,  11  Cush.  673. 

*  6  Cow.  250. 
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cotton  marked  "  G.  G.  &  Co."  of  which  thirty  were  at  Myers 
A  White's  warehouse  in  Brooklyn,  and  sixty-nine  at  Van  Boko- 
lin's  warehouse  in  the  same  town,  and  sold  sixty-six  bales  to 
the  defendants,  which  were  described  in  the  bill  of  parcels  as 
^^  containing  nineteen  thousand  eight  himdred  pounds,"  at 
twelve  dollars  per  hundred-weight;  but  there  was  no  refer- 
ence to  the  place  of  storage,  nor  did  it  appear  from  the  evi- 
dence that  the  defendants  had  the  above-mentioned  bales  in 
view  in  making  the  contract,  or  intended  to  purchase  any 
specific  goods.  The  defendants  paid  $1,800  down,  and  the 
cotton  at  Myers  &  White's  having  been  destroyed  by  fire  a 
night  or  two  afterwards,  it  was  contended  that  the  loss  should 
be  borne  by  them.  The  court  held  that  the  contract  might 
have  been  fulfilled  by  the  delivery  of  a  number  of  bales  an- 
swering to  that  mentioned  in  the  bill  of  parcels,  from  any 
warehouse  in  New  York  or  Brooklyn,  and  that  even  if  it  was 
to  be  regarded  as  limited  to  the  bales  which  the  plaintiffs 
actually  had  in  Brooklyn,  there  was  nothing  to  indicate 
whether  it  was  to  come  from  Myers  &  White's  warehouse  or 
from  Van  Bokelin's.  It  followed  that  there  was  no  ground 
on  which  the  defendants  could  be  held  answerable  for  the 
price  of  goods,  which  not  only  were  not  delivered,  but  had 
never  been  marked  or  set  apart  as  theirs.  Otherwise  the 
vendor  might  elect  after  the  event,  and  throw  the  loss  on 
the  purchaser  by  treating  whichever  parcel  was  destroyed 
as  that  which  belonged  to  him.  The  case  had  been  likened 
to  that  of  the  sale  of  a  certain  weight  or  number  out  of  a 
larger  mass,  but  such  was  not  the  fact  as  disclosed  by  the 
evidence. 

An  analogous  decision  was  rendered  in  White  v.  Wilks.^ 
The  contract  there  was  for  twenty  tons  of  linseed  oil ;  and  it 
appeared  in  evidence  that  the  vendor  had  a  much  larger  quan- 
tity in  various  cisterns  in  different  warehouses,  and  the  note 
or  memorandum  of  the  transaction  did  not  specify  the  place 
where  the  oil  was  kept,  or  what  oil  was  to  be  delivered,  and 
both  particulars  were  unknown  to  the  purchaser.  It  was  de- 
cided that  the  title  remained  in  the  vendor,  although  the  sale 
»  6  Taunt  176. 


Digitized  by  VjOOQIC 


408  THE  LAW  OF  OONTBAOTS. 

note  stated  that  he  ^^  held  the  oil  for  the  purchaser's  accommo- 
dation, charging  one  shilling  per  ton  per  week  rent." 

It  is  essential,  as  the  rule  is  generally  applied  in  England 
and  by  some  tribunals  in  the  United  States,  that  the  contract 
should  not  only  relate  to  some  specific  goods  or  chattel,  but 
that  the  bales,  casks,  gallons,  or  bushels  which  the  purchaser 
is  to  have,  should  be  so  far  marked  or  segregated  that  no  fur- 
ther steps  are  requisite  to  enable  him  to  identify  and  claim 
them  as  his  own.^  If  all  the  grain  on  board  a  vessel  or  in  a 
warehouse  is  sold  at  so  much  per  bushel,  the  understanding 
being  that  the  purchaser  shall  take  possession  and  ascertain 
the  quantity  by  measurement,  the  question  whether  the  right 
of  property  shall  vest  at  once  is  one  of  intention,  and  should 
be  left  as  such  to  the  jury ;  but  if  part  only  be  sold  the  whole 
will  remain  the  vendor's  property  and  at  his  risk  until  the 
portion  which  the  purchaser  is  to  take  has  been  ascertained, 
and  it  does  not  vary  the  case  that  the  whole  is  of  one  kind 
and  alike  in  quality.  If  A  has  one  thousand  bushels  of  wheat 
in  store,  and  sells  one  hundred  of  them  to  B  without  separat- 
ing them  from  the  mass,  B  will,  if  these  decisions  are  sound, 
not  acquire  a  title  to  the  whole,  because  such  is  not  the  de- 
sign; nor  yet  to  any  part  of  it,  because  the  contract  does 
not  apply  to  one  part  more  than  another ;  or,  as  the  principle 
was  stated  in  Gillett  v.  Hill,*  "  Where  there  is  a  bargain  for 
a  certain  quantity  out  of  a  greater  quantity,  and  there  is  a 
power  of  selection  in  the  vendor  to  deliver  which  he  thinks  fit, 
there  the  right  does  not  pass  until  the  vendor  has  made  his 
selection,  and  trover  is  not  maintainable  before  that  is  done. 
If  I  agree  to  deliver  a  certain  quantity  of  oil  in  tuns  out  of 
eighteen  tuns,  no  one  can  say  which  part  of  the  whole  quan- 
tity I  have  agreed  to  deliver  until  the  selection  is  made. 
There  is  no  individuality  until  it  has  been  divided."*    A 

^  See  Keeler  v.  Goodwin,  111  Mass.  490;  Morrison  v,  Dingley,  63  Me. 
553. 

«  2  C.  &  M.  580. 

*  The  principle  has  been  recognized  or  applied  in  numerous  instanees, 
— Colder  v.  Ogden,  3  Harris,  528;  Hutchinson  o.  Hunter,  7  Barr,  140; 
Hutchinson  v.  The  Commonwealth,  32  P.  F.  S.  472,  480;  The  Bank  v. 
Gillette,  90  Ind.  268;  Scudder  v.  Worster,  11  Gush.  573;  Waldo  v.  Belcher, 
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sale  of  a  giren  weight  or  quantity  to  be  separated  from  a 
larger  mass,  as  where  a  merchant  sells  a  thousand  bushels 
of  the  grain  which  he  has  on  board  a  ship  or  in  his  granary, 
will  not  therefore,  agreeably  to  this  principle,  pass  the  right 
of  property  ;  and  if  the  ship  is  lost,  or  the  granary  consumed 
by  fire,  the  loss  will  fall  on  the  vendor.^ 

Accordingly,  where  Duncan  agreed  to  purchase  three  hun- 
dred barrels  of  oil  from  Haldeman,  and  paid  for  it,  and 
Haldeman  pointed  out  a  number  of  barrels  standing  on  the 
bank  of  the  river,  and  requested  Duncan  to  test  the  quality 
of  the  oil,  which  he  did  and  declared  himself  satis6ed ;  but 
the  three  hundred  barrels  were  not  set  apart  and  the  whole 
was  subsequently  swept  away  by  a  flood,  it  was  held  that 
the  goods  were  at  the  vendor's  risk  and  that  the  purchaser 
was  entitled  to  have  back  what  he  had  paid.*  This  case  is 
the  more  remarkable  because  the  purchaser  paid  the  price 
and  took  a  receipt  in  full,  and  would  certainly  have  thought 
it  hard  had  the  goods  been  taken  in  execution  by  the  vendor's 
creditors,  as  they  clearly  might  if  the  title  remained  in  him. 

In  Hutchinson  v.  Hunter,^  one  hundred  barrels  of  molasses 
of  unequal  contents,  part  of  a  specified  larger  stock,  were 
sold  without  being  designated  by  marks  or  numbers,  or  sepa- 
rated from  the  rest,  and  the  court  held  that  the  contract 
wanted  a  feature  which  was  essential  to  complete  it.  The 
goods  must  be  individualized  or  segregated  from  the  bulk 
or  quantity  with  which  they  were  blended,  or  individualized 
in  some  other  way  before  the  title  could  pass,  and  would  re- 
main the  property  of  the  vendor  until  that  was  efifectually 
done,  although  the  contract  might  be  so  worded  as  to  indicate 
an  opposite  design. 

Agreeably  to  the  same  principle,  the  execution  and  de- 
Kvery  of  a  warehouse  receipt  will  not  pass  the  title  unless 
there  are  some  specific  goods  answering  to  the  description 
given  in  the  instrument,  or  capable  of  being  identified  as  that 

11  Ired.  609;  Ferguson  v.  The  Bank,  14  Bush,  655;  Waldron  v.  Chase,  87 
Me.  414;  Kelsea  v.  HaiDe8,41  N.  H.  246 ;  OcMngton  v.  Bltchie,  41  id.  275. 

^  See  Wioslow  v.  Leonard,  12  Harris,  14. 

s  Haldeman  v.  Duncan,  1  P.  F.  S.  66.  <  7  Barr,  140. 
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which  the  yendor  agreed  to  part  with  and  the  purchaser  to 
acquire.  In  Ferguson  v.  The  Bank,^  Krauth,  Ferguson  &  Co. 
gave  a  receipt  to  the  Bank  of  Kentucky  for  8,600  sugar-cured 
hams,  marked  "Krauth,  Ferguson  &  Co.,  Eclipse,"  as  col- 
lateral security  for  the  payment  of  a  note  of  $5,000.  Tliey 
failed  soon  afterwards,  and  their  assets  passed  into  the  hands 
of  an  assignee,  who  contested  the  validity  of  a  pledge  to  the 
bank.  It  appeared  in  evidence  that  Krauth,  Ferguson  k  Co. 
had  a  much  larger  number  of  sugar-cured  hams  than  that 
mentioned  in  the  receipt,  which  all  bore  the  same  marks  but 
were  of  different  qualities  and  values,  and  it  was  contended 
that  they  and  the  assignee  claiming  under  them  were  estopped 
from  denying  the  title  which  they  had  formally  admitted. 
The  court  said  that,  by  the  statutes  of  Kentucky,  the  delivery 
or  pledge  of  a  warehouse  receipt  was  a  symbolic  delivery, 
and  would  be  equivalent  to  actual  delivery  if  the  property 
which  it  represented  was  so  far  segregated  or  identified  that 
the  title  could  pass  as  between  vendor  and  purchaser.  Such 
was  not  the  case  where  as  in  the  present  instance,  the  sale 
was  of  a  certain  quantity  to  be  taken  from  a  greater  bulk,  and 
the  doctrine  advanced  in  Kimberly^v.  Patchin,*  that  separa- 
tion is  not  essential  where  the  mass  is  identical  in  kind  and 
like  in  quality,  must  be  regarded  as  an  innovation  on  the 
common  law  which  should  not  be  followed. 

This  decision  is  clearly  sound  so  far  as  it  regards  the  pas- 
sage of  the  title,  but  it  may  be  doubted  whether  the  court 
was  equally  right  in.  holding  that  there  was  no  equitable  lien, 
or  ground  for  the  intervention  of  a  chancellor.  A  court  of 
equity  does  not  ordinarily  enforce  contracts  for  the  sale  or 
conveyance  of  chattels,  because  the  presumption  is  that  the 
injury  may  be  compensated  in  damages,  but  this  argument 
does  not  apply  when  the  object  is  security  for  the  payment 
of  a  debt,  and  a  specific  performance  may  then  be  decreed 
not  only  as  between  the  original  parties,  but  against  third 
persons,  who,  like  an  assignee  for  the  benefit  of  creditors, 
are  not  purchasers  for  value.* 

1  14  Bush,  555.  "  19  N.  Y.  330. 

<  1  Leading  Cases  in  Equity,  4  Am.  ed.  1095, 1108;  2  id.  1028. 
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Agreeably  to  the  Roman  law,  the  loss  occasioned  hj  the 
destruction  of  the  subject-matter  of  a  sale  before  delivery  fell 
on  the  buyer,  who  was  answerable  for  the  purchase-money 
although  he  never  got  the  property  or  became  the  owner, 
because  the  doctrine  of  consideration  was  imknown  and  the 
inability  of  a  party  to  a  mutual  contract  to  perform  his  share 
did  not  preclude  him  from  enforcing  the  contract,  unless  it 
arose  from  a  want  of  care  or  diligence  as  distinguished  from 
a  vis  major  or  other  uncontrollable  force.^ 

No  such  distinction  exists  at  common  law  where  the  obli- 
gation results  from  the  consideration  and  ceases  when  that 
fails,  and  the  non-fulfilment  of  an  executory  contract  from 
whatever  cause  discharges  the  buyer,^  and  would  render  the 
seller  liable  in  damages  though  performance  has  become 
impossible  through  the  loss  or  destruction  of  the  thing  sold, 
but  for  an  implied  condition  that  the  subject-matter  shall 
continue  to  exist.* 

The  mode  of  specification  is  immaterial  if  it  is  sufficiently 
precise,  and  may  be  by  designating  a  particular  lot  or  parcel, 
or  by  describing  the  barrels  or  packages  which  the  purchaser 
is  to  have  by  their  marks  or  numbers  in  the  bill  of  sale  or 
other  memorandum  of  the  contract.*  In  Dugan  v.  Nichols,* 
the  owner  of  a  quantity  of  oil  in  casks  pointed  out  twenty 

1  Institates,  8,  23,  3,  Accarias,  Nob.  612,  662;  Maynz,  §§  177,  210,  211; 
ante,  p.  87.  The  seller  lost  the  thing,  but  the  buyer  was  the  real  loser  be- 
cause he  had  to  pay  for  it.  Institutes,  3.  23,  §  3.  This  result  was  not  in 
the  opinion  of  the  Doctors  of  the  Civil  Law  contrary  to  natural  justice. 
The  buyer  was  simply  compelled  to  fulfil  his  promise  and  could  not  ask 
that  the  seller  should  suffer  from  an  accident  for  which  he  was  not  to 
blame.     Pothier,  Contrat  de  Yente,  Partie  iy. 

«  Kein  v.  Tupper,  52  N.  Y.  550. 

<  Taylor  v,  Caldwell,  3  B.  &  S.  826;  The  School  District  v.  Dauchy, 
25  Conn.  530,  535;  Dexter  v.  Norton,  47  N.  Y.  62.  '*  In  contracts  where 
the  performance  depends  on  the  continued  existence  of  a  person  or  thing, 
a  condition  is  implied  that  the  impossibility  of  performance  arising  from 
the  perishing  of  the  person  or  thing  shall  excuse  the  performance." 
Taylor  v.  Caldwell,  3  B.  &  S.  826,  838. 

*  See  Dowell  v.  Taylor,  2  Mo.  App.  320;  Arnold  v.  Delano,  4  Cush.  88; 
Smyth  V.  Craig,  3  W.  &  S.  14. 

«  125  Mass.  43. 
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casks  standing  apart  from  the  rest,  and  named  the  pricCy 
which  was  paid,  and  the  sale  was  held  to  be  complete  and 
pass  the  title  although  the  oil  remained  in  the  Tender's  pos- 
session. In  like  manner,  where  a  brewer  gave  a  bill  of  sale 
for  "  sufficient  barley  now  in  my  brewery  to  make  malt  enough 
(which  is  to  be  made  in  the  brewery)  to  pay  a  note  "  which 
he  had  given  to  the  purchaser,  and  immediately  thereafter 
went  with  him  to  a  heap  at  the  south  end  of  the  building, 
and  made  delivery  thereof  by  saying,  "  1  deliver  you  this 
barley  in  pursuance  of  the  contract,''  it  was  held,  in  view  of 
the  end  which  was  security^  that  the  title  passed  not  only 
as  between  the  parties  but  against  a  subsequent  purchaser 
with  notice,  although  the  quantity  in  the  heap  was  not  known 
or  ascertained  until  afterwards,  and  there  was  no  agreement 
as  to  price  or  value.^  So  if  a  bill  of  sale  of  a  given  num- 
ber of  barrels  of  mackerel,  which  describes  them  as  marked 
"No.  1,"  "No.  2,"  and  "No.  8,"  respectively,  covers  all  that 
the  vendor  has  on  hand  of  any  one  of  the  brands,  they  will 
become  the  property  of  the  buyer  although  they  are  inter- 
mingled with  others  and  distinguishable  from  them  only  by 
the  marks  or  brands.  It  is  not  essential  in  this  or  any  other 
case  where  the  intention  is  to  part  with  all,  that  the  parties 
should  know  how  much,  or  have  the  data  for  an  immediate 
computation  of  the  price,  if  the  rate  is  agreed  on  and  the  cal- 
culation can  be  made  after  the  number  of  gallons  or  bushels 
have  been  ascertained  by  weighing  or  measurement.  On  the 
other  hand,  if  the  vendor  has  one  hundred  and  fifty  barrels 
marked  No.  1,  2,  or  3,  and  sells  one  hundred  barrels  of  that 
brand,  the  title  will  remain  in  him  until  they  are  set  apart 
or  delivered.^  Chapman,  J.,  said  that  a  designation  by  some 
visible  mark  was  a  sufficient  separation,  and  that  it  was  not 
essential  that  the  mark  should  be  impressed  or  made  for  that 
end.  If  the  barrels  were  inspected  and  marked  of  different 
qualities,  for  example.  No.  1,  No.  2,  and  No.  8,  and  the  whole  of 
that  marked  No.  1  was  sold  and  formally  delivered,  the  prop- 
erty might  pass  and  the  delivery  be  perfect,  although  the  bar- 

1  Wooster  v.  Sherwood,  25  N.  Y.  27S. 
s  Ropes  V.  Lane,  9  Allen,  502;  11  id.  591. 
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rels  No.  1  remained  intermingled  with  the  other  barrels  which 
had  di£Ferent  marks.  So  if  there  were  one  hundred  barrels 
marked  No.  1,  and  the  owner  contracted  to  sell  one  hun- 
dred and  fifty  barrels,  the  yendee  would  acquire  a  title  to  the 
hundred  barrels. 

Actual  delivery  is  not  essential,  and  the  right  of  property 
will  pass  as  soon  as  the  goods  are  measured  out  or  set  apart 
with  the  purchaser's  assent  or  under  an  express  or  implied 
authority  from  him,  although  they  remain  in  the  vendor's 
warehouse  or  on  board  his  vessel.^ 

In  Rugg  V.  Miiiett  the  contract  was  executory,  to  sell  so 
many  hundred  weight  of  turpentine  deliverable  in  casks,  and 
80  much  of  the  turpentine  as  had  actually  been  drawn  off  into 
casks  and  weighed,  was  held  to  be  at  the  buyer's  risk  although 
the  residue  remained  in  bulk.  So  in  Records  v.  Railroad,^  the 
court  held  that  the  property  in  six  car-loads  of  lumber  —  parcel 
of  a  larger  quantity  which  had  been  sold  subject  to  inspection  • 
—  passed  when  the  inspector  finished  his  count  and  rendered 
a  certificate  to  the  parties,  although  the  residue  had  not  arrived 
at  the  railway  station. 

In  these  instances,  the  right  of  property  was  held  to  pass  as 
to  so  much  of  the  goods  as  had  been  appropriated,  although 
the  residue  remained  in  bulk  in  the  vendor's  possession  and 
could  not  be  identified  or  distinguished.  The  general  rule, 
nevertheless,  is  that  when  the  contract  is  entire  for  a  certain 
weight  or  quantity,  the  whole  will  be  at  the  vendor's  risk,  al- 
though part  has  been  not  only  weighed  or  measured  out  but 
laden  on  carts  or  in  barges  belonging  to  the  purchaser  and 
sent  by  him  for  that  purpose.^  In  Rochester  &  Ohio  Oil  Go. 
V.  Hughey,^  the  purchaser  of  a  given  quantity  of  oil  sent  two 
barges,  which  were  to  be  filled  by  ihe  vendor ;  and  the  ques- 

1  Rhode  V.  Thwaites,  6  B.  &  G.  888;  Aldridge  v.  Johnson,  7  £.  &  B. 
886;  Rugg  v.  Minett,  11  East,  210 ;  Scott  v.  Wells,  6  W.  &  S.  867;  Smyth 
V.  Craig,  8  id.  14;  Hutchinson  v.  The  Commonwealth,  82  Pa.  472,  481. 

s  9  Pbila.  66. 

•  Seh  Russell  v.  NicoU,  8  Wend.  112;  Mead  v.  Degogter,  16  id.  682; 
Barker  v.  Higgins,  21  N.  Y.  897;  Kein  v.  Tupper,  62  id.  660,  666,  ant4. 

*  6  P.  F.  8.  822. 
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tion  was  whether  the  right  of  property  had  passed  in  so  much 
of  the  oil  as  was  actually  put  on  board  one  of  them,  and  it  was 
held  that  he  could  not  be  compelled  to  take  a  partly  filled 
barge,  any  more  than  he  could  have  been  compelled  to  accept 
half  a  barrel  of  oil  under  a  contract  for  a  barrel. 

It  has  been  held  in  some  instances,  that  where  the  entire 
mass  or  bulk  is  delivered  with  a  view  of  enabling  the  pur- 
chaser to  separate  or  set  apart  the  number  of  tons  or  bushels 
which  he  has  agreed  to  purchase,  and  return  the  residue  to 
the  vendor  or  hold  it  subject  to  his  order,  the  right  of  property 
will  pass  at  once,  if  such  is  the  intention  of  the  parties  as  de* 
duced  from  the  circumstances.^  In  the  case  last  cited,  the 
sale  was  of  forty-three  thousand  bricks  in  a  kiln  containing  a 
larger  quantity.  The  purchaser  went  into  possession  of  the 
brickyard,  and  it  was  held  that  he  thereby  acquired  a  title  to 
the  forty-three  thousand  bricks,  although  they  were  not 
counted  or  separated. 

In  Kimberly  v.  Patchin,*  it  was  justly  observed  with  regard 
to  this  decision  that  if  separation  was  indispensable,  the  grant 
of  a  right  or  privilege  to  select  would  go  for  nothing  until  it 
was  exercised.  If,  on  the  other  hand,  it  is  a  mere  circum- 
stance, and  important  as  indicating  that  something  more  is  to 
be  done,  it  must  yield  whenever  the  will  of  parties  clearly  is 
that  it  shall  not  be  an  obstacle  to  the  attainment  of  the  end 
which  they  have  in  view. 

The  rule  that  the  sale  of  a  part  which  is  not  segregated  or 
distinguished  from  the  mass,  will  not  pass  the  right  of  prop- 
erty even  if  so  designed,  is  therefore,  agreeably  to  many 
authorities,  subject  to  the  following  qualifications:  Where 
several  persons  are  joint-owners  of  goods  or  chattels,  each 
may  transfer  his  interest  without  a  preliminary  division  to  a 
purchaser,  who  will  stand  in  the  position  previously  held  by 
the  vendor  and  be  entitled  to  an  undivided  share.  A  sale  by 
a  sole  owner  of  one-third,  one-half,  or  one-fourth,  will  produce 
a  like  result  by  rendering  the  vendor  and  purchaser  tenants 

1  Weld  V.  Cutler,  2  Gray,  105;  Crofoot  v.  Bennett,  2  Comet.  268. 
•  19  N.  Y.  330. 
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in  common  of  their  respective  shares.^  It  is  immaterial  as 
regards  the  application  of  this  principle  whether  the  property 
in  question  is  a  specific  chattel  (a  horse  or  a  bale  of  cotton), 
or  consists  of  things  which  like  wheat  and  oil  are  identical 
in  kind  and  presumably  uniform  in  value.  The  question  is 
one  of  fact,  depending  on  whether  the  intention  is  to  confer  a 
several  title  to  part,  or  to  render  the  buyer  a  joint  owner  of  the 
whole ;  and  it  is  only  in  the  former  case  that  the  specification 
or  separation  of  the  goods  can  be  essential  to  the  effectual 
operation  of  the  contract. 

The  case  is  more  complicated  where  the  intention  is  to  con- 
fer a  several  right  so  far  as  it  can  be  done  without  separating 
or  marking  what  the  buyer  is  to  have,  and  regard  must  then 
be  had  to  the  nature  of  the  property  in  hand.  If  the  sale  is 
of  a  given  quantity  out  of  a  larger  mass,  which  is  so  far  uni- 
form as  to  render  it  immaterial  which  part  the  buyer  is  to 
have,  and  the  purpose  is  to  vest  the  title  immediately  in  him, 
he  becomes  a  tenant  in  common,  though  not  in  the  sense  in 
which  the  term  is  generally  understood.*  Ordinarily  a  joint 
ownership  cannot  be  parted  save  by  consent,  or  with  the  aid 
of  a  chancellor.  Each  owner  has  an  interest  in  the  whole, 
and  hence  no  one  of  them  can  dispose  specifically  of  his  por- 
tion without  incurring  a  liability  to  the  others.  The  case  is 
widely  different  where  a  given  number  of  bushels  of  wheat 
are  sold  out  of  a  larger  quantity,  and  either  party  may  then 
take  as  many  bushels  as  justly  belong  to  him  without  consult- 
ing his  co-tenant,  and  hold  the  latter  answerable  in  trover  for 
a  refusal  to  accede  to  such  a  demand.* 

In  Hurff  V.  Hires,  one  Heritage  had  four  or  five  hundred 
bushels  of  corn  in  bulk,  and  sold  three  hundred  bushels  to 
Hurff,  who  paid  the  price  but  stipulated  that  the  com  should 
be  allowed  to  remain  where  it  was  until  it  hardened   suffi- 

^  See  Gushing  v.  Breed,  H  Allen,  376;  Ferguson  v.  Bank,  14  Bush,  555; 
Kimberly  r.  Patchin,  19  N.  Y.  330. 

*  Gushing  ».  Breed,  14  Allen,  376;  Kimberly  v.  Patchin,  19  N.  Y.  830. 

•  Hui-ff  p.  Hires,  89  N.  J.  L.  4;  40  id.  581;  Waldron  v.  Chase,  37 
Me.  414;  Pleasants  v.  Pendleton,  6  Rand.  473;  Ghapman  r.  Shepard, 
39  Conn.  413;  Russell  v.  Carrington,  42  N.  Y.  118;  Kimberly  v.  Patchin, 
19  id.  330;  Clark  v.  Griffith,  24  id.  595. 
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cientlj  to  be  merchantable.  The  entire  mass  was  subse- 
quently taken  in  execution  under  a  writ  against  Heritage,  and 
it  was  held  that  Hurff  might  maintain  trover  against  the  sher- 
iff notwithstanding  the  want  of  separation,  because  the  pre- 
sumption was  that  the  parties  did  not  intend  that  the  title 
should  remain  in  the  Tender  and  be  liable  to  be  sold  for  his 
debts,  and  if  so  there  was  no  reason  why  their  purpose  should 
not  be  carried  into  effect. 

The  case  of  Hutehinson  v.  Hunter  ^  can  hardly  be  regarded 
as  at  variance  with  this  doctrine,  because  the  court  explicitly 
declared  that  the  impediment  was  not  merely  a  want  of  sepa- 
ration, but  that  the  barrels  were  of  unequal  quantities  and 
values,  and  either  ground  would  presumably  have  been  insuf- 
ficient without  the  other. 

The  case  is  still  clearer  for  the  application  of  such  a  princi« 
pie  when  the  vendor  of  things  which  are  ordinarily  estimated 
by  weight  or  measure,  and  presumably  uniform  in  value,  gives 
the  purchaser  an  order  for  a  certain  number  of  gallons  or 
bushels  on  the  warehouseman  or  wharfinger  with  whom  they 
have  been  deposited  for  safe  keeping  or  shipment,  which  is 
accepted  by  tlie  bailee ;  and  the  latter  will  then  be  precluded 
from  denying  that  he  has  that  amount  of  merchandise  on  hand 
belonging  to  the  purchaser,  and  may  be  liable  in  trover  if  it  is 
sold  to  a  third  person  or  not  forthcoming  when  demanded.' 

The  leading  case  is  Whitehouse  v.  Frost.'  There  the  own- 
ers of  forty  tuns  of  oil  lying  in  a  cistern,  of  which  they  had  the 
key,  sold  ten  tims  of  it  to  Frost  and  received  the  price.  Frost 
resold  to  Townsend  and  gave  him  an  order  for  the  oil  on  the 
original  vendors,  which  the  latter  accepted ;  and  it  was  decided, 
first,  that  the  title  had  vested  in  Townsend  although  the  ten 
tuns  had  not  been  measured  out  or  separated,  and  next,  that 

»  7  Barr,  140. 

s  Cashing  v.  Breed,  14  Alien,  876;  Keeler  v.  Goodwin,  111  Maas.  400; 
RosseU  V.  Carrington,  42  N.  T.  118;  Whitehouse  v.  Froet,  12  Eaat,  614; 
Newhall  v.  Langdon,  89  Ohio  St  87;  Hutchinson  v.  The  Commonwealth. 
82  Pa.  472, 481.  See  Carpenter  v.  Graham,  42  Mioh.  191;  Gilletfc  v.  HiU, 
2  C.  &  M.  680. 

•  12  East,  614. 
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Frost  could  not  detain  or  stop  the  oil  for  the  dishonor  of  the  ao> 
ceptance  whicli  Townsend  had  given  for  the  purchase-monej, 
because  there  was  a  virtual  deliverj  to  him.  The  cases  of 
Gillett  V.  HQl,!  Woodley  v.  Coventry ,2  and  Knights  v.  WiJBfen  « 
are  to  the  same  efPect,  save  that  the  exception  to  the  general 
rule  that  ^^  until  an  appropriation  from  a  bulk  is  made,  so  that 
the  vendor  has  said  what  portion  belongs  to  him  and  what 
belongs  to  the  buyer,  the  goods  remain  in  solido  and  no  prop- 
erty passes,"  was  put  on  the  ground  that  the  defendant  had 
by  accepting  the  delivery-order  led  the  plaintiff  to  alter  his 
position  for  the  worse,  and  was  consequently  precluded  from 
denying  what  he  had  thus  formally  admitted.  In  Woodley  v. 
Coventry,  the  plaintiff  paid  part  of  the  purchase-money  on 
the  faith  of  the  acceptance ;  but  in  Knights  v.  Wiffen  the 
price  had  been  already  paid,  and  the  court  held  that  the 
omission  to  demand  it  back  might  reasonably  be  ascribed  to  a 
mistaken  confidence  in  the  defendant's  word. 

The  case  of  Gushing  v.  Breed  ^  follows  in  the  same  line  of 
decision  by  holding  that  where  the  goods  are  in  the  custody 
of  a  third  person,  and  the  vendor  gives  an  order  on  him  for 
part,  which  is  accepted,  he  becomes  as  much  a  bailee  for  the 
purchaser  as  if  the  goods  had  been  handed  over  to  the  latter 
and  returned  for  safe  keeping ;  and  no  further  delivery  or  ap- 
propriation is  requisite  to  pass  the  title.  The  case  was  dis- 
tinguished by  the  court  from  that  where  the  vendor  retains 
the  custody  of  the  goods  and  makes  a  similar  admission,  on 
the  ground  that  under  these  circumstances  there  is  something 
further  for  him  to  do,  —  such  as  weighing,  measuring,  or  mark- 
ing, and  the  intention  presumably  is  that  the  title  shall  not 
pass  until  this  is  accomplished.  The  property  was  in  the 
hands  of  a  bailee,  and  when  he  became  a  custodian  for  the 
vendee,  his  possession  was  the  possession  of  his  principal. 

The  court  also  relied  on  the  fact  that  the  grain  in  contro- 
versy was  in  an  elevator,  and  must,  according  to  the  usage  of 
trade,  be  regarded  as  held  by  the  respective  owners  as  tenants 
in  common.    It  followed  that  each  was  entitled  to  such  a  pro- 

1  2  C.  &  M.  580.  •  2  H.  &  G.  16i.  <  L.  R.  6  Q.  B.  660. 

«  14  Allen,  876. 
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portion  as  the  quantity  bore  to  the  entire  mass.    If  one  of 
them  sold  a  certain  number  of  bushels,  it  was  a  sale  of  prop- 
I  erty  owned  by  him  in  common,  and  removal  was  not  essential 

I  to  complete  the  transfer ;  and  when  the  vendor  gave  the  ven- 

dee a  delivery  order  which  the  agents  accepted,  and  agreed  to 
store  the  property  for  him,  the  appropriation  waa  complete, 
and  the  vendee  thenceforth  held  the  goods  as  a  joint  owner. 

It  was  an  elementary  principle  that  a  tenant  in  common  of 
personal  property  in  the  hands  of  an  agent,  might  dispose  of 
the  whole  or  any  part  of  his  interest  by  the  method  above 
stated,  or  by  any  other  method  which  was  equivalent.  Actual 
separation  or  taking  away  was  not  essential,  because  the  agent 
acted  for  the  new  principal,  and  held  the  property  for  him. 
The  principle  was  the  same  whether  the  proprietors  were  nu- 
merous, or  the  vendor  and  vendee  owned  the  whole ;  and  if 
the  latter  resold  what  he  had  bought,  his  vendee  might  by  the 
same  course  of  dealing  also  become  a  tenant  in  common  to 
the  extent  of  his  interest. 

It  may  be  inferred  from  the  language  held  in  this  instance^ 
that  the  vendor  cannot  vest  the  right  of  property  in  the  pur- 
chaser by  a  formal  declaration  or  admission  that  he  holds  a 
certain  number  of  bushels  or  gallons  for  him,  if  they  in  point 
of  fact  form  part  of  a  larger  mass,  although  the  whole  is  of 
one  kind,  and  so  much  alike  in  quality,  that  each  drop  or  par- 
ticle is  equivalent  to  every  other,  and  there  is  no  room  for 
choice.  The  goods  must,  according  to  this  doctrine,  be  set 
apart  or  marked,  or  be  in  the  hands  of  a  third  person  who 
agrees  to  hold  them  for  the  purchaser,  or  at  the  very  least 
receives  an  order  from  the  vendor  to  that  e£Fect ;  and  such 
actually  was  the  judgment  in  the  previous  case  of  Scudder  v. 
Worster.^ 

It  was  decided,  for  like  reasons,  in  Hutchinson  v.  The  Com- 
monwealth,^ that  the  holder  of  an  accepted  order  on  a  pipe- 
line oil  company  is  specifically  entitled  to  the  quantity  of  oil 
which  the  order  calls  for,  and  may  maintain  trover  if  it  is  with- 
held, although  the  pipes  and  reservoirs  of  the  company  contain 
a  much  larger  quantity  of  oil,  and  his  share  is  not  measured 
1  11  Cush,  573.  «  82  Pa.  472. 
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out  or  separated.  Such  also  was  the  view  taken  in  Hibbard  v. 
The  Merchants'  Bank^  of  a  warehouse  receipt  as  giving  con- 
structiye  possession  of  goods  which  were  not  set  apart  or 
identified. 

Notwithstanding  the  ground  taken  in  these  instances,  it  does 
not  appear  to  be  material  whether  the  custodian  of  the  goods 
is  the  vendor  or  a  third  person,  if  he  in  fact  holds  them  for 
the  vendee  and  subject  to  his  order ;  and  the  weight  of  au- 
thority in  the  United  States  accordingly  is  that  such  a 
relation  may  grow  out  of  an  express  or  implied  agreement 
in  the  contract  of  sale,  without  the  ceremony  of  handing 
them  over  to  the  purchaser,  and  receiving  them  back  from 
him  as  his.^ 

In  Eimberly  v.  Patchin  the  question  was  considered  on 
grounds  that  have  largely  influenced  the  subsequent  course  of 
decision,  and  will  perhaps  ultimately  be  adopted  by  the  courts 
which  still  adhere  to  a  different  view.  The  case  grew  out  of 
the  following  circumstances:  —  Agreeably  to  the  evidence, 
Shuttleworth,  on  being  shown  two  piles  of  wheat  belonging  to 
Dickinson,  expressed  a  doubt  whether  they  contained  six  thou- 
sand bushels,  which  was  the  quantity  that  he  wished  to  buy. 
Dickinson  was  of  opinion  that  they  did,  and  undertook  to 
make  up  the  amount  if  it  fell  short  Shuttleworth  then  agreed 
to  buy  six  thousand  bushels  at  seventy  cents  per  bushel,  and 
gave  Dickinson  a  draft  for  the  price,  and  at  the  same  time 
took  a  written  memorandum  or  receipt  acknowledging  that 
he  had  six  thousand  bushels  in  store  subject  to  his  (Shuttle- 
worth's)  order.  The  wheat  was  left  in  the  warehouse,  and 
proved,  when  subsequently  measured,  to  amount  to  six  thou- 
sand two  hundred  and  forty-nine  bushels.  The  defendants 
bought  from  Shuttleworth,  and  obtained  possession  of  the 
quantity  mentioned  in  the  memorandum  given  by  Dickinson, 
but  the  latter  had,  as  it  would  seem,  previously  disposed  of 
the  entire  contents  of  both  piles  to  the  plaintiffs,  who  brought 
trover  on  the  ground  that  as  the  six  thousand  bushels  were 

>  48  Mich.  118. 

*  Hnrff  V.  Hires,  40  N^  J.  L.  681;  Kimbtrly  v.  FMohiii,  10  N.  Y. 
830. 
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not  separated  or  delivered,  the  right  of  property  remained  in 
Dickinson,  and  had  been  transferred  to  them ;  and  that  the 
defendants  must  seek  a  remedy  in  an  action  against  Shuttle- 
worth  for  the  breach  of  contract. 

Gomstock,  J.,  said :  ^'  It  is  a  rule  asserted  in  many  legal 
authorities,  but  which  may  be  as  fitly  called  a  rule  of  reason 
and  logic  as  of  law,  that  in  order  to  an  executed  sale,  so  as  to 
transfer  a  title  from  one  party  to  another,  the  thing  sold  must 
be  ascertained.  This  is  a  self-evident  truth  when  applied  to 
those  subjects  of  property  which  are  distinguishable  by  their 
physical  attributes  from  all  other  things,  and,  therefore,  are 
capable  of  exact  identification.  No  person  can  be  said  to  own 
a  horse  or  picture,  unless  he  is  able  to  identify  the  chattel  or 
specify  what  horse  or  what  picture  it  is  that  belongs  to  him. 
It  is  not  only  legally  but  logically  impossible  to  hold  property 
in  such  things,  unless  they  are  ascertained  and  distinguished 
from  all  other  things  ;  and  this  I  apprehend  is  the  foundation 
of  the  rule  that,  on  a  sale  of  chattels,  in  order  to  pass  the  title 
the  articles  must  if  not  delivered  be  designated,  so  that  pos- 
session can  be  taken  by  the  purchaser  without  any  further  act 
on  the  part  of  the  seller.  But  property  can  be  acquired  and 
held  in  many  things  which  are  incapable  of  such  an  identifi- 
cation. Articles  of  this  nature  are  sold,  not  by  a  description 
which  refers  to  and  distinguishes  the  particular  thing,  but  in 
quantities  which  are  ascertained  by  weight,  measure,  or  count, 
the  constituent  parts  which  make  up  the  mass  being  indis- 
tinguishable from  each  other  by  any  physical  difference  in 
size,  shape,  texture,  or  quality. 

"  Of  this  nature  are  wine,  oil,  wheat,  the  other  cereal  grains, 
and  the  flour  manufactured  from  them.  These  can  be  identi- 
fied only  in  mass  or  quantities,  and  in  that  mode,  therefore, 
they  are  viewed  in  the  contracts  and  dealings  of  men.  In  re- 
spect to  such  things,  the  rule  above  mentioned  must  be  ap- 
plied according  to  the  nature  of  the  subject.  In  an  executed 
and  perfect  sale  the  things  sold,  it  is  true,  must  be  ascertained. 
But  as  it  is  not  possible  in  reason  and  philosophy  to  identify 
each  constituent  particle  composing  a  quantity;  so  the  law 
docs  not  require  such  an  identification.    Where  the  quantity 
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and  the  general  mass  from  which  it  is  to  be  taken  are  speci- 
fied, the  subject  of  the  contract  is  thus  ascertained,  and  it 
becomes  a  possible  result  for  the  title  to  pass,  if  the  sale  is 
complete  in  all  its  other  circumstances. 

"  An  actual  delivery  cannot  be  made,  unless  the  whole  is 
transferred  to^the  possession  of  the  purchaser,  or  unless  the 
particular  quantity  sold  is  separated  from  the  residue.  But 
actual  delivery  is  not  indispensable  in  any  case  in  order  to 
pass  a  title,  if  the  thing  to  be  delivered  is  ascertained,  if  the 
price  is  paid  or  a  credit  given,  and  if  nothing  further  remains 
to  be  done  in  regard  to  it.  It  appears  to  me  that  a  very  sim- 
ple and  elementary  inquiry  lies  at  the  foundation  of  the  pres- 
ent case.  A  quantity  of  wheat  being  in  store,  is  it  possible 
in  reason  and  in  law  for  one  man  to  own  a  given  portion  of  it, 
and  for  another  man  to  own  the  residue  without  a  separation 
of  the  parts.  To  bring  the  inquiry  to  the  facts  of  the  case ;  in 
the  store  of  Dickinson  there  was  a  quantity  not  precisely 
known.  In  any  conceivable  circumstances  could  Shuttleworth 
become  owner  of  six  thousand  bushels,  and  Dickinson  of  the 
residue,  which  turns  out  to  be  two  hundred  and  forty-nine 
bushels,  without  the  portion  of  either  being  divided  from  the 
other  ?  The  answer  to  this  inquiry  is  plain.  Suppose  a  third 
person,  being  the  prior  owner  of  the  whole,  had  given  to 
Shuttleworth  a  bill  of  sale  of  six  thousand  bushels,  and  one 
to  Dickinson  for  the  residue,  more  or  less,  intending  to  pass 
to  each  the  title,  and  expressing  that  intention  in  plain  words, 
what  would  have  been  the  result  ?  The  former  owner  most 
certainly  would  have  parted  with  all  his  title.  If,  then,  the 
two  purchasers  did  not  acquire  it  no  one  could  own  the  wheat, 
and  the  title  would  be  lost. 

"  This  would  be  an  absurdity.  But  if  the  parties  thus  pur- 
chasing could  and  would  be  the  owners,  how  would  they  hold 
it?  Plainly  according  to  this  contract.  One  would  be  en- 
titled to  six  thousand  bushels,  and  the  other  what  remained 
after  that  quantity  was  subtracted.  Again  suppose,  Dickin- 
son having  in  store  and  owning  two  hundred  and  forty-nine 
bushels,  Shuttleworth  had  deposited  with  him  six  thousand 
bushels  for  storage  merely,  both  parties  agreeing  that  the 
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quantities  might  be  mixed.  This  would  be  a  case  of  confusion 
of  property  where  neither  would  lose  his  title.  In  the  law 
of  bailments  it  is  entirely  settled  that  Shuttleworth,  being  the 
bailor  of  six  thousand  bushels,  would  lose  nothing  bj  mixture, 
and  it  being  by  consent,  it  is  also  clear  that  the  bailee  would 
lose  nothing.^ 

^^  These  and  other  illustrations  which  might  be  suggested, 
demonstrate  the  possibility  of  a  divided  ownership  in  the  six 
thousand  two  hundred  and  forty-nine  bushels  of  wheat.  If 
then,  the  law  admits  that  the  property  while  in  mass  could 
exist  under  the  condition,  it  was  plainly  competent  for  the 
parties  to  the  sale  in  question  so  to  deal  with  each  other  as  to 
effectuate  that  result.  One  of  them  being  the  owner  of  the 
whole,  he  could  stipulate  and  agree  that  the  other  should 
thenceforth  own  six  thousand  bushels  without  a  separation 
from  the  residue.  And  this,  I  think,  is  precisely  what  was 
done.  The  six  thousand  bushels  might  have  been  measured 
and  delivered  to  the  purchaser,  and  then  the  same  wheat 
might  have  been  re-delivered  to  the  seller  under  a  contract 
of  bailment.  In  that  case  the  seller  would  have  given  his 
storehouse  receipt  in  the  very  terms  of  the  one  which  he  ac- 
tually gave  and  he  might  moreover,  have  mixed  the  wheat  thus 
re-delivered  with  his  own,  thereby  reducing  the  quantity  sold 
and  the  quantity  unsold  again  to  one  common  mass.  Now 
the  contract  of  sale  and  of  bailment,  both  made  at  the  same 
time,  produced  this  very  result  The  formalities  of  measure- 
ment and  delivery  pursuant  to  the  sale  and  of  re-delivery  ac- 
cording to  the  bailment,  resulting  in  the  mixture  as  before,  most 
assuredly  were  not  necessary  in  order  to  pass  the  title,  because 
these  formalities  would  leave  the  property  in  the  same  condi- 
tion under  which  it  was  left,  that  is  to  say,  in  the  actual  cus- 
tody of  the  vendor  and  blended  together  in  a  common  mass. 
Those  formal  and  ceremonial  acts  were  dispensed  with  by  the 
contract  of  the  parties.  They  went  directly  to  the  result 
without  the  performance  of  any  useless  ceremonies,  and  it 
would  be  strange  indeed,  if  the  law  denied  their  power  to 
do  so.  •  •  . 

1  Story  on  Bailments.  §  40;  2  Bl.  Com.  405. 
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^*  It  is  unnecessary  to  decide  whether  the  parties  to  the  origi- 
nal sale  became  tenants  in  common.  If  a  tenancy  in  common 
arises  in  such  cases,  it  must  be  with  some  peculiar  incidents 
not  usually  belonging  to  that  species  of  ownership.  I  think 
each  party  would  have  the  right  of  severing  the  tenancy  by 
his  own  act ;  that  is,  the  right  of  taking  the  portion  of  the 
mass  which  belonged  to  him,  being  accountable  only  if  he 
invaded  the  quantity  which  belonged  to  the  other.  But,  as- 
suming that  the  case  is  one  of  strict  tenancy  in  common,  the 
defendant  became  the  owner  of  six  thousand  and  the  plaintiff 
of  two  hundred  and  forty-nine  parts  of  the  whole.  As  neither 
could  maintain  an  action  against  the  other  for  taking  posses- 
sion merely  of  the  whole,  more  clearly  he  cannot  if  the  other 
takes  only  the  quantity  which  belongs  to  him." 

This  argument  is  open  to  criticism  notwithstanding  its  ap- 
parent force.  Beyond  doubt,  if  the  owner  of  six  thousand 
bushels  or  any  other  quantity  of  wheat  disposes  of  an  undi- 
vided share  or  interest  to  one  person  and  then  sells  the  residue 
to  another,  the  title  will  pass  from  him  and  vest  in  the  pur- 
chasers. But  the  assumption  that  selling  two  thousand  bushels 
out  of  such  a  mass  to  the  first  purchaser,  and  four  thousand 
to  the  second,  will  produce  the  same  result,  begs  the  very  point 
in  controversy,  which  is  whether  such  a  sale  transfers  the  title 
or  leaves  it  in  the  vendor  subject  to  a  liability  on  his  part  for 
damages,  in  the  event  of  his  failure  to  fulfil  the  agreement  by 
separating  and  delivering  the  respective  shares.  The  latter 
view  is,  as  we  have  seen,  that  taken  by  the  Roman  jurists,  and 
generally  at  the  present  day  in  England. 

It  is  more  difficult  to  answer  the  inference  drawn  from  the 
rule  which  is  said  to  prevail  where  two  or  more  persons  blend 
or  mingle  goods  of  a  like  kind,  as  in  the  not  uncommon  case 
where  parcels  of  wheat  belonging  to  different  owners  are 
thrown  into  a  common  receptacle  for  storage  or  transporta- 
tion, and  if  neither  party  loses  anything  by  such  an  intermix- 
tore,  or  ceases  to  be  severally  entitled  to  his  share,  a  like  result 
may,  as  the  Chief  Justice  intimated,  ensue  from  a  sale  of  a 
given  quantity  out  of  a  greater  bulk,  attended  with  an  agree- 
ment that  the  vendor  shall  hold  the  goods  as  if  they  had  been 
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delivered  to  the  vendee,  and  re-delivered  to  him  for  safe  keep- 
ing with  his  own.^ 

The  principle  of  Kimberly  v.  Patchin  was  applied  in  Cob- 
dell  V.  Stowell,^  to  an  agreement  between  tenants  in  common 
that  each  should  be  specifically  entitled  to  his  share.  "  Con- 
ceding," said  Lott,  C.  J.,  "  as  it  is  claimed  on  behalf  of  the  de- 
fendant, that  the  parties  were  tenants  in  common  of  the  com 
and  oats  which  were  raised  by  the  plaintiff  on  the  defendant's 
farm,  and  that,  as  a  general  rule,  one  tenant  in  common  can- 
not maintain  trover  against  his  co-tenant  without  showing  a 
loss,  sale  or  destruction  of  the  property  held  in  common,  that 
concession  is  not  available  as  a  ground  for  the  reversal  of  the 
judgment  appealed  from.  It  appears,  from  the  evidence  given 
on  the  trial,  that  after  a  portion  of  the  grain  had  been  used 
and  sold  by  each  of  the  parties,  it  was  mutually  agreed  be- 
tween them  how  the  portion  remaining  undisposed  of  should 
be  divided.  The  manifest  intention  of  that  agreement  was  to 
give  the  plaintiff  a  certain  specific  quantity  as  his  share  of 
both  the  corn  and  oats,  with  a  right  to  take  and  hold  it,  with- 
out any  further  interest  therein  or  claim  thereto  by  the  de- 
fendant. The  portion  to  which  he  became  entitled,  although 
not  in  fact  actually  separated  from  the  residue,  was  undistin- 
guishable  therefrom  in  quality  and  value,  and  could  be  ascer- 
tained with  as  much  certainty  by  measure  as  if  such  separation 
had  been  made,  and  the  plaintiff  had  the  right  to  take  it  and 
hold  it  as  his  own  separate  property.  The  effect  of  that  agree- 
ment was  to  vest  the  quantity  so  apportioned  to  the  plaintiff 
in  him  individually,  as  effectually  as  a  sale  by  both  parties  to 
a  third  person  of  a  certain  number  of  bushels  either  of  com 
or  oats  would  have  vested  the  title  thereto  in  him  as  his  abso- 
lute property.  Although  it  still  continued  in  the  possession 
of  the  defendant,  unseparated  from  that  which  was  appor- 
tioned to  himself,  he  held  it  all  as  affected  and  qualified  by 
that  agreement,  and  subordinate  to  the  rights  resulting  from 
and  conferred  by  it.  The  apportionment  operated  as  a  sev- 
erance of  the  tenancy  in  common  which  had  previously  existed, 

1  See  Marvin  r.  Wallis,  6  E.  &  B.  726.  >  81  N.  Y.  73. 
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and  changed  the  undiyided  into  a  divided  ownership ;  the  de- 
fendant thereafter  stood  in  the  relation  of  a  bailee  to  the 
plaintiff  as  to  liis  share." 

It  is  clear,  on  authority  and  principle,  that  an  agreement 
that  the  vendor  shall  retain  the  possession  of  the  goods  may 
render  him  as  effectually  the  bailee  of  the  vendee,  as  if  they 
had  been  delivered  and  handed  back.^ 

The  rule  in  such  cases  was  laid  down  in  Jackson  v.  Ander- 
son.* Tliere  Fielding,  a  resideut  of  Buenos  Ayres,  consigned 
a  barrel  containing  4,700  Spanish  dollars  to  Laycock  <fe  Co., 
and  at  the  same  time  advised  the  plaintiff  that  1,969  of  them 
were  intended  for  him  on  account  of  a  preexisting  debt,  and 
would  be  handed  over  by  the  consignee.  Laycock  <fe  Co. 
pledged  the  dollars  to  the  defendants,  who  sold  them  to  the 
Bank  of  England,  and  it  was  held  that  they  were  answerable 
in  trover  to  the  plaintiff  for  the  value  of  the  coins  which  had 
been  designed  for  him.  Mansfield,  C.  J.,  said  that  the  want 
of  separation  was  not  a  defence.  The  defendant  had  disposed 
of  all  tlie  dollars,  and  consequently  of  those  which  belonged 
to  the  plaintiff',  and  as  all  were  of  the  same  value  it  could  not 
be  a  question  as  to  what  particular  dollars  were  his.  It  was 
not  like  the  case  of  tenants  in  common  who  have  a  right  to 
every  part  of  each  particle  in  the  mass  or  heap.  Here  one 
had  a  right  to  a  certain  number,  and  the  others  to  the  rest. 
So  in  Gardner  v.  Dutch,*  one  who  was  entitled  to  seventy-six 
bags  of  coffee  forming  part  of  a  larger  lot,  and  not  in  any  way 
separated  or  distinguished  from  the  rest,  was  allowed  to  main- 
tain replevin  for  his  part  against  the  sheriff,  who  had  attached 
the  whole  as  the  property  of  the  person  to  whom  it  originally 
belonged. 

The  doctrine  of  Kimberly  v.  Patchin  is  followed  in  New 
York,  Maine,  Connecticut,  New  Jersey,  Virginia,  and  some 
other  States,  and  with  some  necessary  qualifications  will  per- 
haps ultimately  prevail  throughout  the  Union,  as  conducive  to 
the  dispatch  and  certainty  which  are  essential  to  the  successful 

1  Beaamont  v.  Brengeri»  5  C.  B.  801;  Castle  v.  Sworder,  6  H.  &  N. 
828;  Hurff  p.  Hires,  40  N.  J.  L.  R.  581,  692. 

<  4  Taunt.  24.  •  0  Mass.  427. 
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prosecution  of  commercial  operations.^  In  the  case  last  cited 
the  court  held,  reversing  the  judgment  of  the  court  below,  that 
where  the  bulk  is  uniform  in  kind  and  quality,  and  selection 
would  be  an  empty  form,  there  is  no  rule  which  overrides  the 
intention  of  the  parties  as  expressed  in  terms  or  appearing  by 
a  necessary  implication,  or  precludes  the  property  from  passing 
immediately  on  the  completion  of  the  sale.^  In  Clark  v. 
Griffith,^  the  plainti£fs  were  in  possession  of  four  billiard 
tables  under  an  agreement  with  the  defendant,  which  entitled 
them  to  one  without  specifying  which.  The  defendant  re- 
moved all  the  tables ;  and  it  was  held  on  the  authority  of 
Eimberly  v.  Patchin  that,  as  he  could  not  rightfully  remove 
more  than  three,  and  when  that  number  was  taken  the  ten- 
ancy in  common  was  at  an  end,  the  plaintiffs  might  well 
maintain  trover  for  the  asportation  of  the  fourth. 

The  doctrine  that  several  rights  of  ownership  may  co-exist 
in  an  undivided  bulk,  prevails  in  Pennsylvania,  although  it 
has  not  yet  been  applied  to  the  sale  of  a  given  quantity  out 
of  a  larger  mass  in  the  hands  of  the  vendor.  In  Hender- 
son V.  Lauck,*  the  vendor  hauled  a  quantity  of  grain  which  he 
had  sold  for  cash,  to  the  purchaser's  mill,  and  emptied  it 
on  a  heap  of  other  grain  belonging  to  him ;  the  understand- 
ing being  that  the  price  should  be  paid  in  full  as  soon  as 
the  last  cart-load  was  delivered.  The  money  was  evasively 
withheld  ;  and  it  was  decided  that  the  vendor  might  maintain 
replevin  for  a  number  of  bushels  corresponding  to  that  which 
he  had  delivered,  although  they  were  intermingled  with  the 
purchaser's  grain  and  could  not  be  specifically  identified 

^  Russell  V,  Carrin^n,  42  N.  Y.  118;  Chapman  v.  Shepard,  39  Conn. 
413;  Pleasants  v.  Pendleton,  6  Rand.  473;  Newhall  v,  Langdon,  39  Ohio 
St.  87,  94;  Steel  Works  v.  Dewey,  37  id.  242;  Hurff  v.  Hires,  80 
N.  J.  L.  4;  40  id.  581;  Watts  v.  Hendry,  13  Fla.  623;  Waldron  v.  Chase, 
87  Me.  414;  Carpenter  v,  Graham,  42  Mich.  191.  See  a  lucid  sam* 
mary  of  the  authorities  in  Ralston  on  Sales  of  an  Undivided  Part,  Phila. 
1885. 

s  See  Russell  v.  Carrington,  42  N.  Y.  118;  Waldron  v.  Chase,  37  Me. 
414;  Pleasants  o.  Pendleton,  6  Rand.  473;  HurS  v.  Hires,  40  N.  J.  L. 
581. 

>  24  N.  Y.  595.  «  0  Harris,  859. 
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liowrie,  J.,  said :  ^'  Does  the  fact  that  on  receiving  it,  the 
buyer  mixed  it  with  other  grain  of  his  own  of  the  same  kind 
in  one  heap,  prevent  its  specific  reclamation  ?  The  answer  of 
the  court  below  was  in  the  negative,  and  so  is  the  Roman  law ;  ^ 
and  snch  is  the  very  point  in  Inglebright  v.  Hammond,^  as  to 
grain,  and  of  Ryder  v.  Hathaway,^  as  to  cord  wood.  In  all  these 
cases  the  owner  is  allowed  to  take  back  his  own  share  of  the 
bulk,  kind  for  kind,  measure  for  measure.  It  does  not  change 
the  result  that  the  seller  saw  the  mixture  take  place  without 
objection ;  for  by  consenting  to  such  a  mixture,  the  owners 
acknowledge  that  each  parcel  is  of  like  quality,  and  that  each 
one  may  take  out  the  proportion  that  he  cast  in.^  It  was  not 
the  seller  that  was  wrong  in  allowing  the  mixture,  in  reliance 
on  the  promise  of  the  buyer ;  and  to  permit  the  buyer  to  al- 
lege the  mixture  in  bar  of  the  right  of  reclamation  is  to  per- 
mit him  to  gain  by  his  own  fault.  Indeed,  every  principle  of 
law  is  against  the  buyer,  for  it  was  he  that  did  the  wrong  in 
mixing  the  grain,  if  he  was  not  ready  to  pay  for  it ;  and  the 
usual  role  would  give  the  bulk  to  the  seller  until  the  buyer 
should  separate  his  own.  But  this  does  not  apply  to  goods  so 
indistinguishable  as  grain,  if  the  measure  of  each  one's  share 
be  known.  On  the  general  subject  of  confusion  of  goods  and 
effects,  the  rule  is  that  he  who  wrongfully  causes  it  must  sub- 
mit to  all  the  risk  and  inconvenience  of  making  a  clear  and 
well-defined  identification  and  separation.^  Even  debts  due 
to  a  principal,  and  mixed  up  by  an  agent  with  his  own,  may 
be  specifically  followed.'*  • 

It  is  nevertheless  held  in  Massachusetts  and  some  of  the 
other  States,  in  conformity  to  what  would  seem  to  be  the  rule 
in  England,  that  the  right  of  property  cannot  pass  as  between 
vendor  and  purchaser  until  that  which  the  purchaser  is  to  have 
is  identified  either  by  actual  segregation  or  by  some  visible 

1  Inst.  2.  1.  88;  Dig.  6.  1,  2,  3. 

<  19  Ohio  St.  887;  11  U.  S.  Dig.  05. 

»  21  Pick.  298.  *  Dig.  41.  1.  7,  8. 

•  30  Me.  287,  295,  870;  7  Conn.  275;  20  Yt.  833;  15  Yes.  486;  2 
Johns.  Ch.  R.  108;  2  Black!.  883;  7  Mass.  127;  8  Pick.  448. 

•  2  Pick.  86;  5  id.  7;  8  Mass.  232. 
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sign  or  mark,  which  is  not  less  certain  than  if  the  goods  had 
been  set  apart  as  his.^ 

In  Scudder  v.  Worster,*  A  sold  B  two  hundred  and  fifty 
barrels  of  pork,  part  of  a  larger  lot  all  of  the  same  quality, 
having  the  same  marks  and  stored  in  his  cellar,  but  no  sepa* 
ration  was  made.  B  sold  and  delivered  one  hundred  barrels 
of  the  same  to  C,  and  afterwards  sold  D  the  remaining  hun- 
dred and  fifty  barrels,  and  gave  him  an  order  on  A  therefor, 
which  being  presented  to  A,  he  assented  to  hold  the  same  on 
storage  for  D,  but  nothing  was  done  to  distinguish  or  separate 
the  hundred  and  fifty  barrels  from  the  other  pork  of  the  same 
brand  still  in  A's  cellar.  While  the  pork  remained  so  stored, 
B  became  insolvent,  and  A  thereupon  refused  to  deliver  the 
hundred  and  fifty  barrels  to  D ;  and  it  was  held  that  they 
were  not  so  specified  or  separated  from  the  mass,  that  D  could 
maintain  replevin  for  them  against  A. 

Dewey,  J.,  observed,  in  giving  judgment :  "  In  the  case  of 
Hutchinson  v.  Hunter,^  which  was  an  action  of  assumpsit  to 
recover  payment  for  one  hundred  barrels  of  molasses  sold  to 
the  defendant,  the  same  being  parcel  of  one  hundred  and 
twenty-five  barrels,  and  the  whole  destroyed  by  fire  while  in 
storage,  and  before  separation  or  designation  of  any  particular 
barrels,  it  was  held  that  the  plaintiff  could  not  recover,  the 
sale  never  having  been  consummated,  and  Rogers,  J.,  said : 
*  The  fundamental  rule  which  applies  to  this  case  is,  that  the  par- 
ties must  be  agreed  as  to  the  specific  goods  on  which  the  con- 
tract is  to  attach,  beforci  there  can  be  a  bargain  and  sale.  The 
goods  must  be  ascertained,  designated,  and  separated  from  the 
stock  and  quantity  with  which  they  are  mixed  before  the  prop- 
erty can  pass.'  So  in  Golder  v.  Ogden,*  where  a  contract  was 
made  for  the  sale  of  two  thousand  pieces  of  wall-paper,  the 
purchaser  giving  his  notes  therefor  to  the  vendor  and  taking 
away  with  him  one  thousand  pieces,  and  it  was  agreed  that 
the  other  thousand  pieces  should  remain  until  called  for  by 

^  See  Scudder  o.  Worster,  11  Cosh.  578;  Grolder  o.  Ogden,  3  HarriA, 
528;  Waldo  v.  Belcher,  11  Ired.  609;  Fergason  t7.  The  Bank,  14  Bush, 
555;  Scott  v.  King,  12  Ind.  203;  The  Bank  v,  Gillette,  90  id.  268. 

s  11  Cush.  573.  •  7  Barr,  140.  «  3  Harris,  528. 
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the  purchaser ;  upon  a  question  of  property  in  the  remaining 
thousand  pieces  between  the  assignees  of  the  vendor  and  the 
purchaser,  it  was  held  that  these  thousand  pieces  not  having 
been  selected  by  the  buyer,  or  separated  or  set  apart  for  him, 
but  remaining  mingled  with  other  paper  of  the  same  descrip- 
tion, did  not  become  the  property  of  the  alleged  buyer  as 
against  an  assignment  for  the  benefit  of  the  creditors  of  the 
vendor.  The  principle  advanced  in  that  case  seems  to  be  the 
sound  one.  — *  That  the  property  cannot  pass  until  there  be  a 
specific  identification  in  some  way  of  the  particular  goods 
which  the  party  bargains  for.  The  law  knows  no  such  thing 
as  a  floating  right  of  property,  which  may  attach  itself  to  one 
parcel  or  the  other,  as  may  be  found  convenient  afterwards.' 
The  case  of  Waldo  v.  Belcher  *  was  the  case  of  a  sale  of  corn 
by  a  vendor  having  in  his  store  three  thousand  one  hundred 
bushels  of  com,  and  selling  two  thousand  eight  hundred  bush- 
els of  the  same ;  but  the  two  thousand  eight  hundred  bushels 
were  never  separated  from  the  three  thousand  one  hundred, 
and  the  whole  was  after  the  sale  destroyed  by  fire,  and  it  was 
held  that  the  property  in  the  two  thousand  eight  hundred 
bushels  did  not  pass  to  the  vendee,  though  it  would  have  been 
otherwise  had  it  been  a  sale  of  all  the  corn  in  the  crib.  The 
ground  of  the  decision  was  that  there  had  been  no  separation, 
and  that  it  could  not  be  ascertained  which  corn  was  the  prop- 
erty of  the  vendee  until  it  was  separated.  The  purchaser 
could  not  bring  detinue,  because  he  could  not  describe  the 
particular  thing.  This  would  be  equally  so  as  to  replevin. 
The  case  of  Merrill  v.  Huunewell,^  bears  strongly  upon  the 
question  before  us.  It  was  a  sale  of  nine  arches  of  bricks  in 
a  kiln  containing  a  larger  number,  but  not  separated  from  the 
residue,  or  specifically  designated.  After  the  vendor  had  by 
other  sales  reduced  the  quantity  on  hand  to  less  than  nine 
arches,  upon  a  question  of  property  between  the  vendee  and 
an  attaching  creditor  of  the  vendor,  it  was  held  that  the  pur- 
chaser took  no  property  in  the  bricks,  the  sale  being  of  part 
of  a  large  mass  not  delivered  nor  designated.  .  .  . 
'^  In  the  argument  of  this  case  on  the  part  of  the  plaintiff, 
1  11  Ired.  609.  <  13  Pick.  218. 
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the  case  was  put  as  a  case  of  intermixture  of  goods,  and  it  was 
argued  that  such  intermixture  having  taken  place  the  plaintiff 
might  for  that  cause  hold  the  property  as  his.  But  in  fact 
there  was  no  case  of  intermixture.  The  entire  property  was 
always  in  the  defendants. 

<'  It  was  also  urged  that  the  defendants  were  estopped  to  deny 
that  the  one  hundred  and  fifty  barrels  of  pork  were  the  prop- 
erty of  the  plaintiff,  having  given  a  bill  of  sale  of  the  same, 
and  under  the  circumstances  stated  in  the  statement  of  facts. 
Had  this  been  an  action  to  recover  damages  for  the  value  of 
one  hundred  and  fifty  barrels  of  pork,  this  position  might  be 
tenable,  and  the  defendants  estopped  to  deny  the  property  of 
the  plaintiff  in  such  one  hundred  and  fifty  barrels.  This 
would  be  so  if  an  action  had  been  brought  against  the  defend- 
ants as  bailees  of  one  hundred  and  fifty  barrels  of  pork,  and 
for  not  delivering  the  same. 

^^  But  the  distinction  between  the  case  of  an  action  for  dam- 
ages for  not  delivering  one  hundred  and  fifty  barrels,  and  that 
of  replevin,  commanding  the  officer  to  take  from  the  possession 
of  the  defendants  one  hundred  and  fifty  barrels,  and  deliver 
the  same  to  plaintiff  as  his  property,  is  an  obvious  one.  To 
sustain  the  former,  it  is  only  necessary  to  show  a  right  to  one 
hundred  and  fifty  barrels  generally,  and  not  to  any  specific 
one  hundred  and  fifty  barrels ;  but  to  maintain  replevin,  the 
plaintiff  must  be  the  owner  of  some  specific  one  hundred  and 
fifty  barrels.  If  bought,  they  must  be  specifically  set  apart, 
or  designated  in  some  way  as  his,  and  not  intermingled  with 
a  larger  mass  of  like  kind  owned  by  the  vendor." 

The  last-mentioned  proposition,  that  what  the  defendants 
had  admitted  was  that  the  plaintiff  was  entitled  to  one  hun- 
dred and  fifty  barrels  out  of  those  in  their  possession,  and  not 
that  they  possessed  one  hundred  and  fiffy  barrels  specifically 
belonging  to  the  plaintiff,  would  seem  to  be  just ;  but  so  much 
cannot  be  said  for  the  argument  that  the  case  before  the  court 
resulted  from  a  sale  and  not  from  an  intermixture,  because 
if  there  is  nothing  in  the  nature  of  things,  nor  any  inflexible 
rule  of  law,  which  precludes  the  creation  of  several  rights  of 
ownership  in  a  mass  or  bulk  without  segregation  or  division; 
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such  a  state  of  things  may  as  well  arise  from  an  express  or 
implied  agreement  as  from  the  act  of  one  or  more  of  the 
owners  in  confusing  or  mingling  the  goods  by  casting  all  in 
the  same  mass.^ 

The  point  was  virtually  conceded  in  Gushing  v.  Breed.* 
For  if  the  agreement  implied  in  sending  grain  to  an  elevator 
can  render  the  parties  tenants  in  common  in  such  sort  that 
each  may  take  the  number  of  bushels  to  which  he  is  entitled 
without  the  concurrence  of  the  others,  and  maintain  trover  or 
replevin  if  they  are  withheld,  a  like  result  may  follow  from  a 
stipulation  or  understanding  to  that  e£fect  between  a  vendor 
and  purchaser,  whetlier  the  goods  are  in  the  former's  keeping 
or  held  by  a  bailee  or  agent.  A  like  remark  applies  to  Knights 
V.  Wiffen,*  because  if  the  seller  can  be  estopped  by  what 
passes  between  him  and  a  third  person,  he  may  equally  be 
estopped  by  what  passes  between  him  and  the  buyer,  if  it  ap- 
pears that  the  latter  acted  on  the  faith  of  an  express  or  implied 
assurance  that  the  right  of  property  should  be  in  him  not- 
withstanding the  failure  to  separate  or  remove  the  goods. 

The  doctrine  of  Kimberly  v,  Patchin*  is  obviousfly  inapplica- 
ble, unless  every  part  of  the  mass  is  so  far  equivalent  to  every 
other,  as  to  make  selection  superfluous,  and  entitle  each  of  the 
persons  interested  to  alien,  remove,  or  otherwise  dispose  of 
his  proportion  without  the  presence  or  concurrence  of  the 
others ;  and  if  there  is  any  inequality  or  disparity  in  kind, 
price,  or  value,  the  contract  will  not  pass  the  title  to  any  par- 
ticular thing  or  package  which  is  not  designated  or  set  apart, 
although  it  may  render  the  purchaser  a  tenant  in  common  of 
the  whole.^  An  owner  may  obviously  sell  one-third  or  one- 
half  of  the  wine  in  his  vaults  without  separating  or  marking 
any  part  of  it,  although  the  casks  are  of  various  sizes  and  con- 

^  Aldridge  v.  JohnBon,  7  E.  &  B.  886,  800;  Henderson  v.  Lanck, 
0  Harris,  350. 

>  14  Allen,  876,  380;  ante.  •  L.  B.  5  Q.  B.  660. 

*  10  N.  Y.  330. 

•  Hurff  V.  Hires,  40  N.  J.  L.  B.  581;  Foot  v.  Marsh,  51  N.  Y.  288; 
Hntchinson  v.  Honter,  7  Barr,  140;  Warren  v,  Buckminster,  24  N.  H. 
830;  Smart  v.  Batchelder,  67  id.  140;  Ne^hall  v.  Langdon,  80  Ohio, 
87,04. 
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tain  dififerent  vintages ;  but  what  the  purchaser  acquires  will 
be  an  interest  in  each  cask,  and  not  an  exclusive  title  to  any 
one.  But  a  sale  of  twenty  casks  out  of  a  larger  lot,  of  unequal 
values,  must  necessarily  fail  from  uncertainty,  unless  they 
are  so  marked  or  designated  as  to  indicate  which  the  buyer  is 
to  have.^  Such  is  seemingly  the  only  point  determined  in  Fer- 
guson V.  The  Bank,^  although  the  language  of  the  court  went 
much  further,  and  to  the  full  extent  of  the  doctrine  that  sepa- 
ration or  identification  is  equally  essential,  whether  the  mass 
consists  of  like  or  of  different  things. 

"  To  substitute  an  arrangement  between  the  parties  for  a 
manual  delivery  of  a  parcel  of  property  mixed  with  an  ascer- 
tained and  defined  larger  quantity,  it  must  be  so  clearly  de- 
fined that  the  purchaser  can  take  it,  or,  as  the  assignee  of  the 
purchaser  did  in  Kimberly  v,  Patchin,  maintain  replevin  for  it 
In  this  case  the  larger  quantity,  parcel  of  which  was  under- 
stood to  be  contracted  to  the  plaintiffs,  consisted  of  one  hun- 
dred and  fifty  barrels  containing  three  different  qualities  of 
oil,  but  sixty-eight  of  which  (forty-seven  of  the  Buffalo  and 
Erie  oil,  and  twenty-one  barrels  marked '  V.  B.*)  corresponded 
with  the  sample  by  which  the  hundred  barrels  were  sold.  The 
residue,  forty-six  barrels  of  the  *  Murray '  oil,  were  superior  to 
the  sample,  and  thirty-six,  known  as  the  ^  Lemon '  oil,  were 
inferior  to  the  sample.  The  plaintiffs  would  not  have  the 
right  to  take  the  *  Murray '  or  superior  oil,  and  could  not  be 
compelled  to  take  the  '  Lemon '  or  inferior  oil.  And  if  the 
sample  was,  as  the  witness  at  one  time  stated,  a  poor  sample 
of  the  most  inferior  oil,  then  but  thirty-six  barrels  of  that 
description,  containing  less  than  fifteen  hundred  gallons, 
could  have  been  selected  from  the  whole  quantity ;  and  hence 
the  plaintiffs  were  without  adequate  means  of  redress,  unless 
by  action,  for  failing  to  deliver  the  quantity  of  oil  sold  con- 
forming to  the  sample."^ 

The  case  of  Ferguson  v.  The  Bank^  may  be  sustained  on  this 
ground,  although  it  was  not  taken  by  the  court,  because  the 

1  Hatchinson  o.  Hanter,  7  Barr,  140;  Woods  v.  McGee,  7  Ohio,  407. 
<  14  Bash,  555.  •  Foot  v.  Marah,  81  N.  Y.  298. 

«  14  Bosh,  556;  anU. 
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hams  were  of  unequal  size  and  value ;  but  the  remark  does 
not  apply  to  Colder  v,  Ogden,^  where  all  the  rolls  of  paper 
were  alike. 

It  is  obvious,  in  any  aspect  of  the  question,  that  a  sale  of  an 
undivided  share  cannot  confer  a  several  right,  without  such  an 
appropriation  as  will  in  contemplation  of  law  be  equivalent  to 
separation,  and  entitle  the  purchaser  to  take  his  portion  without 
the  concurrence  of  tlie  vendor,  or  any  further  act  on  his  part ; 
and  hence  when  the  goods  are  outstanding  in  the  hands  of  a 
third  person,  the  contract  will  be  executory  until  he  receives  a 
delivery  order  or  other  notification  of  a  like  kind  from  the 
vendor ;  because  he  may  otherwise  ignore  the  purchaser,  and 
look  solely  to  the  person  to  whom  he  was  accountable  before 
the  sale.^ 

In  Keeler  v.  Goodwin,  part  of  a  quantity  of  grain  in  the 
hands  of  a  warehouseman  was  sold  without  being  separated 
from  the  mass,  and  it  was  held  that  the  title  would  not  pass 
without  such  notice  from  the  vendor  as  to  render  it  incumbent 
on  the  bailee  to  hold  the  goods  for  the  purchaser  or  deliver 
them  to  him ;  although  the  court  declined  to  say  whether  the 
bailee's  assent  was  requisite  to  complete  the  transfer. 

It  is  essential  in  considering  the  authorities  to  remember  that 
when  the  legal  requisites  are  satisfied,  namely,  that  the  goods 
must  be  ascertained  and  the  price  fixed  or  ascertainable,  the 
question  is.  What  did  the  parties  intend  ? — which  should  be 
submitted  as  one  of  fact  to  the  jury,  imless  there  is  an  entire 
want  of  evidence,  or  the  contract  is  so  far  reduced  to  writing 
as  to  bring  the  case  within  the  rule  that  the  interpretation  of 
written  evidence  belongs  to  the  court.'  The  title  cannot  pass 
until  the  goods  are  designated  or  specified ;  but  it  does  not 
follow  that  it  will  pass  when  this  condition  is  fulfilled,  be- 
cause either  party  may  exact  more,  and  the  vendor  make  pay- 
ment a  condition  precedent,  or  the  vendee  stipulate  that  the 
property  shall  not  be  at  his  risk  before  delivery.  So,  while 
payment  does  not  necessarily  complete  the  sale,  it  may  afford 
ground  for  an  inference  that  the  purchaser  would  not  have 

1  d  Harris,  628.  *  Keeler  v.  Goodwin,  111  Mass.  490. 

•  See  FuUer  v.  Bean,  84  N.  H.  290, 805;  Kelsea v.  Haines,  41  id.  246. 
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parted  with  the  monej  on  the  strength  of  tiie  vendor's  word, 
without  receiving  a  present  equivalent.^  A  like  inference  maj 
be  drawn  when  the  goods  are  sold  or  transferred  as  secaritj  or 
in  payment  of  a  loan  or  debt,  and  the  end  which  the  parties 
have  in  view  requires  that  the  right  of  property  should  vest  in 
the  purchaser.^  Th^  argument  has  not  so  much  weight  con- 
versely, because  an  unpaid  vendor  has  a  lien,  and  consequently 
runs  no  risk  so  long  as  the  goods  remain  in  his  possession. 
Still,  the  fact  that  the  sale  was  for  cash,  and  the  price  was 
not  so  far  ascertained  as  to  admit  of  payment,  must  dwajB 
have  some  weight  in  determining  whether  the  contract  was 
executory  or  passed  the  title.' 

Who  is  to  bear  the  loss  if  the  goods  are  destroyed  before 
delivery,  has  been  treated  in  some  instances  as  the  criterion 
whether  the  title  is  in  the  vendor  or  the  purchaser,  but  it 
merely  affords  ground  for  an  inference,  which  may  be  more 
or  less  strong,  according  to  circumstances. 

In  general  res  petit  dominOj  and  hence  the  person  who  will 
suffer  if  a  thing  be  destroyed  may  be  presumed  to  be  the  owner; 
but  the  rule  may  obviously  be  superseded  by  an  agreement  that 
the  title  shall  be  in  one  party  and  the  other  take  the  risk;* 
and  when  the  goods  were  left  with  the  vendor  with  a  stipula- 
tion that  they  should  be  at  his  risk  for  two  months,  it  was 
held  to  be  a  reasonable  inference  tiiat  any  loss  that  might 
occur  after  that  period  was  to  be  borne  by  the  purchaser, 
whether  the  right  of  property  did  or  did  not  pass  to  him.^ 

A  contract  for  the  sale  of  goods  which  are  not  specified  or 
selected  obviously  requires  a  further  agreement  for  its  com- 
pletion,  which,  like  that  originally  made,  must  proceed  from 
consent  as  distinguished  from  a  manifestation  of  the  individual 
will.    For  as  the  question  what  goods  answer  the  description 

1  See  Harff  v.  Hires,  89  N.  J.  4;  40  id.  5S1. 

s  Young  9.  Matthews,  L.  B.  2  C.  P.  127;  Wooster  v.  Sherwood,  25 
N.  Y.  278. 

>  Godts  17.  Rose,  17  C.  B.  229;  Swanwick  o.  Sothem,  9  A.  &  £.  895; 
McDonald  v.  Hewett,  15  Johns.  849. 

«  Castle  V.  Playford,  L.  R.  7  Ex.  98. 

•  Marttnean  v.  Kitdiing,  L.  R.  7  Q.  B  48$. 
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is  one  in  which  both  parties  are  interested,  so  each  has  a  right 
to  be  heard,  and  neither  can  impose  his  choice  arbitrarily  on 
the  other.  The  vendor  and  parchaser  must  therefore  concur 
in  the  selection,  or  if  made  bj  one  it  must  be  authorized  or 
ratified  by  the  other.  As  it  was  said  by  Holroyd,  J.,  in  Rhode 
V.  Thwaites,^  the  selection  of  the  goods  4)y  one  party,  and  the 
adoption  of  that  act  by  the  other,  converts  that  which  before 
was  a  mere  agreement  to  sell  into  an  actual  sale,  and  the 
property  thereby  passes;  or,  as  the  rule  was  stated  in  Warren 
V.  Buckminster,^  the  buyer  and  seller  may  unite  in  making 
the  selection,  or  it  may  be  made  by  the  seller  and  agreed 
to  by  the  buyer;  the  difference  being  that  in  the  former 
case  the  buyer  acts  directly,  while  in  the  other  his  action  is 
indirect.* 

It  follows  that  a  tender  or  appropriation  by  the  vendor  will 
not  pass  the  title,  unless  it  is  adopted  or  authorized  by  the 
purchaser,  even  when  the  goods  are  in  every  respect  such  as 
he  agreed  to  pay  for,  and  cannot  be  declined  without  a  liability 
in  damages.^ 

In  Campbell  t;.  The  Mersey  Docks,^  the  purchase  was  of  two 
hundred  and  fifty  bales  of  cotton  out  of  a  cargo  of  five  hun- 
dred bales.  The  cotton  was  subsequently  landed  and  ware- 
housed, two  hundred  and  fifty  bales  being  entered  in  the 
purchaser's  name,  and  the  certificate  sent  to  him,  and  the 
court  held  that  he  could  not  maintain  trover  without  showing 
that  he  had  assented  to  the  appropriation.  The  case  of  Jen- 
ner  r.  Smith,®  is  to  the  same  effect.  The  authority  or  assent 
need  not  however  be  express,  but  may  be  implied  from  the 
terms  of  the  contract,  the  purchaser's  acts  and  declarations, 
or  the  usual  course  of  trade.^    It  is  not  requisite  that  the  pur- 

>  6  B.  &  C.  888.  >  24  N.  H.  886,  848. 

«  See  Gilman  v.  Hill,  86  N.  H.  811;  Bailey  v.  Smith,  48  id.  141; 
Oekington  v.  Ritchie,  41  id.  275. 

«  Jenner  v.  Smith,  L.  R.  4  C.  P.  270;  Kelaea  v.  Haines,  41  N.  H.  246; 
Wait  V,  Baker,  2  Ex.  1;  Messer  o.  Woodman,  22  id.  172;  Oekington  v. 
Ritchie,  41  N.  H.  276. 

»  14  C.  B.  K.  s.  412.  •  L.  R.  4  C.  P.  270. 

'  See  Aldridge  V.  Johnson,  7  E.  &  B.  865;  Afkioaon  v.  Bell,  8  B.  &  C. 
277. 
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chaser  should  assent  subsequently  or  concur  at  the  time,  if  it 
appears  by  any  sufficient  means  of  proof  that  the  vendor  was 
to  act  for  both.*  As  Willis,  J.,  observed  in  Campbell  v.  The 
Mersey  Docks,^  "  The  assent  of  the  vendee  may  be  given  prior 
to  the  appropriation  by  the  vendor.  It  may  be  either  express 
or  implied,  and  it  may  be  given  by  an  agent  of  the  party, — for 
instance,  by  the  warehouseman  or  wharfinger."  In  Aldridge 
V.  Johnson,  the  contract  was  for  the  purchase  of  one  hundred 
quarters  of  barley,  parcel  of  a  larger  quantity  which  lay  in 
the  vendor's  granary,  and  which  the  vendee  had  inspected  and 
approved ;  and  it  was  also  stipulated  that  the  vendee  should 
furnish  the  sacks,  and  that  they  should  be  filled  by  the  vendor 
and  forwarded  by  rail.  The  sacks  were  accordingly  sent,  and 
one  hundred  and  fifty  of  them  filled,  but  the  vendor  having 
failed  refused  to  fill  the  rest  or  allow  the  whole  or  any  part  of 
the  barley  to  be  delivered  under  the  contract. 

The  court  held  that  the  intention  that  the  vendor  should 
measure  out  the  barley  for  the  buyer,  and  forward  it  to  him 
as  his,  was  entirely  clear  both  from  the  terms  of  the  contract 
and  the  act  of  the  purchaser  in  furnishing  the  sacks,  and  that 
when  the  vendor  acted  on  the  authority  thus  conferred,  the 
appropriation  was  complete.  This  only  applied  to  so  much  of 
the  barley  as  had  been  separated  from  the  heap  and  put  in  the 
sacks,  and  the  right  of  property  in  the  residue  remained  in  the 
vendor  and  passed  to  his  assignees  in  bankruptcy. 

In  determining  whether  the  right  of  appropriation  is  in  the 
vendor  or  the  purchaser,  we  must  consider  which  is  to  do  the 
first  act  that  cannot  be  effectually  performed  until  the  choice 
is  made,  because  it  will  then  be  a  natural  if  not  inevitable 
inference  that  the  privilege  of  selection  rests  with  him.* 
"When  from  the  terms  of  an  executory  agreement  to  sell 
unspecified  goods,  the  vendor  is  to  dispatch  the  goods  or  to  do 
anything  that  cannot  be  done  till  the  goods  are  appropriated, 

^  Brown  V.  Hare,  8  H.  &  N.  4S4;  4  id.  822;  Merchftnto'  Bank  v.  Bangs, 
102  Mans.  291. 

•  14  C.  B.  N.  8.  412. 

•  See  Blackburn  on  Sales,  128;  Aldridge  v.  Johnaon,  7  £.  &  B.  885, 
807,  001;  Heyward'a  Case,  2  Bep.  85. 
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he  has  the  right  to  choose  which  the  goods  shall  be,  and  the 
property  is  transferred  the  moment  the  dispatch  or  other  act 
has  commenced,  for  then  by  virtue  of  the  power  conferred  by 
the  agreement  the  appropriation  is  made  final."  ^ 

Under  these  circumstances  the  purchaser  need  not  be  pres- 
ent or  agree  at  the  time,  because  his  assent  has  been  given 
beforehand  and  in  a  way  which  is  insusceptible  of  revocation. 
Hence  when  it  appears  from  the  wording  of  the  contract,  the 
acts  or  declarations  of  the  parties,  or  the  settled  course  of 
trade,  that  the  vendor  is  to  pack  or  to  set  apart  the  goods,  or 
take  some  other  step  which  would  be  futile  or  ineiBfectual  if 
they  were  not  to  become  the  purchaser's,  the  title  will  pass 
as  soon  as  the  parcels  are  made  up  or  the  goods  segregated, 
although  they  have  not  been  delivered  and  are  still  in  the 
vendor's  possession;^  and  the  same  result  will  follow  for 
a  still  stronger  reason,  when  the  understanding  or  agree- 
ment is  that  the  vendor  is  to  forward  the  goods,  and  he  puts 
them  on  a  car  or  vessel  or  delivers  them  to  a  common  carrier 
for  transportation  to  the  purchaser's  residence  or  place  of 
business.^ 

The  cases  of  Sneathen  v.  Grubbs,*  and  Wenger  v.  Bamhart,^ 
might  appear  to  be  at  variance  with  this  doctrine.  In  that 
first  cited,  the  vendors  agreed  in  writing  "  to  load  for  Sneathen 
&  Nelson  and  deliver  at  their  landing,  two  barges  of  coal  from 
the  vendor's  mine,  near  Greenfield,  price  4J  cents  per  bushel, 
terms  cash  when  delivered  in  Pittsburg."  The  barges  were 
furnished  by  the  purchaser  and  taken  by  the  vendors  to  their 
mines  and  loaded,  but  were  unable  to  leave  the  wharf  in  c(m- 
sequence  of  the  lowness  of  the  water,  and  while  lying  there 
were  taken  under  a  writ  of  replevin  issued  by  the  purchasers. 

1  Blaekbarn  on  Sales,  128. 

*  Rhode  V.  Thwaites,  6  B.  &  C.  388. 

•  Fragano  r.  Long,  4  B.  &  C.  210;  Datton  v.  Solomonson,  8  B.  &  P. 
682;  Morberger  v.  Hackenberg,  13  S.  &  R.  26;  Scbmertz  v.  Dwyer,  8  P. 
F.  S.  335;  Johnson  v.  Stoddard,  100  Mass.  306;  Krolder  «.  Ellison,  47 
N.  Y.  36;  Rodgers  v.  PhUlips,  40  id.  619. 

*  7  NoiTis,  147. 

•  6  P.  F.  S.  300.  See  GoodaU  t;.  Skelton,  2  H.  BL  816;  Dixon  v 
Yates,  6  B.  &  Ad.  813;  Boulter  v.  Arnott,  1  C.  &  M.  333. 
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The  court  held  that  the  title  did  not  pas^  and  the  suit  must 
fail.  The  case  of  Wenger  v.  3arnhart  is  nearly  to  the  same 
effect,  saye  that  the  goods  had  been  put  into  a  railway  car 
belonging  to  the  company  though  standing  on  the  vendor's 
siding,  and  entered  by  his  order  in  the  company's  manifest 
book  as  consigned  to  the  purchaser,  when  the  vendor  sud- 
denly changed  his  mind  on  learning  that  the  purchaser  had 
failed,  and  directed  that  they  should  be  shipped  on  his  own 
account,  and  the  decision  was  that  the  delivery  was  not  com- 
plete and  the  purchaser  could  not  maintain  replevin.  The 
real  point  in  both  instances  seems  to  have  been,  not  that  the 
contract  was  unexecuted  or  that  there  was  not  such  an  appro- 
priation as  would  pass  the  title,  but  that  the  vendor  had  not 
finally  parted  with  the  possession,  and  might  consequently  in- 
sist on  his  lien  for  the  purchase-money  which  had  not  been 
paid  or  tendered,  or  stop  the  goods  as  being  still  on  the 
way.  It  is  not  requisite,  according  to  the  rule  laid  down  in 
Blackburn  on  Sales,  that  the  dispatch  or  other  act  which 
constitutes  the  appropriation  should  have  been  completed,  but 
merely  that  it  should  have  been  commenced,  because  the  ven- 
dor's choice  or  election  is  thereby  unequivocally  declared,  and 
cannot  be  subsequently  varied  to  suit  his  interests  or  the 
course  of  events ;  ^  or  as  the  rule  has  been  laid  down  by  the 
Supreme  Court  of  Massachusetts,  when  from  the  nature  of  the 
agreement  the  vendor  is  to  make  the  appropriation,  then  as 
soon  as  the  act  is  done,  and  the  property  identified  and  set 
apart,  with  the  intention  unconditionally  to  apply  it  to  the 
fulfilment  of  the  contract,  the  title  vests  and  the  sale  is 
complete.* 

In  Aldridge  v.  Johnson,^  the  sale  was  of  one  hundred  quar- 
ters of  barley  out  of  a  much  larger  quantity,  and  the^ vendor 
filled  a  number  of  sacks  which  were  sent  for  that  purpose  by 
the  purchaser,  but  which  did  not  hold  much  more  than  fifty 
quarters,  and  it  was  held  that  the  right  of  property  passed  sack- 
ful by  sackful  as  to  so  much  of  the  barley  as  was  put  in  the 
sacks,  although  it  remained  in  the  vendor's  granary,  and  he 

^  Benjamin  on  Sales,  §  860 ;  Blackburn  on  Sales,  12S. 

*  Merchants'  Bank  v.  Bangs,  102  Mass.  291.  «  7  £.  &  B.  88S. 
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subsequently  returned  it  to  the  heap  from  which  it  had  been 
taken.  The  vendor  became  a  bankrupt;  and  the  court  decided 
that  trover  might  be  maintained  against  his  assignees  for  their 
refusal  to  surrender  the  barley  which  had  been  appropriated  to 
the  purchaser,  because  the  vendor's  wrongful  act  in  blending 
it  with  his  own  property  could  not  defeat  the  title,  which  had 
already  vested. 

The  rule  laid  down  in  these  instances  is  entirely  consist- 
ent with  the  doctrine  also  advanced  in  Blackburn  on  Sales, 
that  an  intention  to  appropriate  specific  goods,  or  prepara- 
tions however  costly  for  that  end,  will  not  pass  the  title 
even  when  they  leave  no  doubt  that  such  was  the  vendor's 
purpose. 

It  is  established  in  Pennsylvania  and  generally  throughout 
the  Union,  in  accordance  with  the  above  principles,  that  the 
proper  time  for  making  the  charge  in  a  shop-book  or  book  of 
original  entries,  is  when  the  goods  are  measured  out  or  set 
apart  in  pursuance  of  the  vendee's  order,  or  finished  and  ready 
for  delivery  to  him,  because  the  title  passes  at  that  moment 
although  they  are  not  sent  or  called  for  until  some  time  after- 
wards and  the  vendor's  lien  subsists.^ 

The  vendor's  purpose  and  whether  he  means  to  appropriate 
the  goods  to  the  purchaser,  are  questions  of  fact  for  the  con* 
sideration  of  the  jury,  even  when  he  is  expressly  or  impliedly 
authorized  to  select  for  the  buyer  and  might  vest  the  title  at 
once  in  him,  because  he  may  still  if  he  thinks  fit  keep  the 
right  of  property  in  himself  and  make  the  shipment  for  his 
own  account ;  and  such  an  inference  will  in  the  absence  of 
contravening  proof,  be  drawn  when  the  bill  of  lading  is  taken 
in  his  name,  or  transferred  to  a  third  person,  with  a  bill  of 
exchange  drawn  on  the  purchaser  for  the  price  and  to  secure 
its  payment* 

1  See  Wollenweber  v.  KetterMnus,  5  Harris,  889,  898;  Merchants' 
Bank  v.  Bangs,  102  Mass.  291. 

«  See  Holmes  v.  The  Bank,  6  Norris,  525;  Holmes  r.  Bailey,  11  id. 
67;  Wenger  v,  Bamhart,  5  P.  F.  S.  300;  First  National  Bank  v.  Crocker, 
111  Mass.  163 ;  Brown  v.  Hare,  8  H.  &  N.  484, 494 ;  4  id.  822, 830 ;  Brandt 
9.  Bowlby,  2  B.  &  Ad.  932;  Wait  v.  Baker,  2  Ex.  1. 
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Such  a  shipment  may  nevertheless  operate  as  an  appropria- 
tion that  will  vest  the  right  of  property  in  the  buyer,  on  his 
fulfilling  the  implied  condition,  by  accepting  the  accompany- 
ing bill  of  exchange  or  paying  the  price,  without  any  further 
act  done  on  either  side.^  ^^  Under  a  contract  for  sale  of  chat- 
tels not  specific,"  said  Cotton,  L.  J.,  "  the  property  does  not 
pass  to  the  purchaser  unless  there  is  afterwards  an  appropri- 
ation of  the  specific  chattels  to  pass  under  the  contract,  that  is, 
unless  both  parties  agree  as  to  the  specific  chattels  in  which  the 
property  is  to  pass,  and  nothing  remains  to  be  done  in  order 
to  pass  it.  In  the  case  of  such  a  contract  the  delivery  by  the 
vendor  to  a  common  carrier,  or  (miless  the  effect  of  the  ship- 
ment is  restricted  by  the  terms  of  the  bill  of  lading)  shipment 
on  board  a  ship  of  or  chartered  for  the  purchaser,  is  an  ap- 
propriation sufficient  to  pass  the  property.  If  however,  the 
vendor  when  shipping  the  articles  which  he  intends  to  deliver 
under  the  contract,  takes  the  bill  of  lading  to  his  own  order, 
and  does  so  not  as  agent  or  on  behalf  of  the  purchaser  but  on 
his  own  behalf,  it  is  held  that  he  thereby  reserves  to  himself 
a  power  of  disposing  of  the  property,  and  that  consequently 
there  is  no  final  appropriation,  and  the  property  does  not  ou 
shipment  pass  to  the  purchasers.  When  the  vendor  on  ship- 
ment takes  the  bill  of  lading  to  his  own  order,  he  has  the 
power  of  absolutely  disposing  of  the  cargo,  and  may  prevent 
the  purchaser  from  ever  asserting  any  right  of  property 
therein ;  and  accordingly  in  Wait  v.  Baker ,2  Ellershaw  v. 
Magniac,^  and  Gabarron  v.  Bjreeft*  (in  all  of  which  cases 
the  vendors  had  dealt  with  the  bills  of  lading  for  their  own 
benefit),  the  decisions  were  that  the  purchaser  had  no  property 
in  the  goods,  though  he  had  offered  to  accept  bills  for  or  had 
paid  the  price.  So  if  the  vendor  deals  with  or  claims  to  re- 
tain the  bill  of  lading  in  order  to  secure  the  contract  price,  as 
when  he  sends  forward  the  bill  of  lading  with  a  bill  of  ex- 
change attached,  with  directions  that  the  bill  of  lading  is  not 
to  be  delivered  to  the  purchaser  till  acceptance  or  payment  of 
the  bill  of  exchange,  the  appropriation  is  not  absolute,  but 

1  Mirabita  0.  The  Bank,  L.  R.  8  Ex.  164, 172. 

«  2  Ex.  1.  »  6  Ex.  670.  *  L.  E.  10  Ex.  274 


Digitized  by  VjOOQIC 


SALE  OF  8PECIFI0  GOODS*  441 

nntil  acceptance  of  the  draft  or  payment,  or  tender  of  the 
price,  is  conditional  only ;  and  until  such  acceptance  or  pay- 
ment or  tender,  the  property  in  the  goods  does  not  pass  to  the 
purchaser ;  and  so  it  was  decided  in  Turner  v.  Trustees  of 
Liverpool  Docks,^  Shepherd  v.  Harrison,^  and  Ogg  v,  Shuter.* 
But  if  the  bill  of  lading  has  been  dealt  with  only  to  secure  the 
contract  price,  there  is  neither  principle  nor  authority  for  hold- 
ing that  in  such  a  case  the  goods  shipped  for  the  purpose  of 
completing  the  contract  do  not,  on  payment  or  tender  by  the 
purchaser  of  the  contract  price,  vest  in  him.  When  this  occurs 
there  is  a  performance  of  the  condition  subject  to  which  the 
appropriation  was  made,  and  everything  which  according  to 
the  intention  of  the  parties  is  necessary  to  transfer  the  prop- 
erty, is  done  ;  and,  in  my  opinion,  under  such  circumstances, 
the  property  does,  on  payment  or  tender  of  the  price,  pass  to 
the  purchaser." 

The  just  inference  from  the  authorities  seems  to  be  that  so 
long  as  the  seller  holds  or  retains  the  control  of  the  bill  of 
lading,  he  virtually  holds  the  goods,  and  may  impose  any 
condition  that  would  be  valid  if  they  were  actually  in  his 
hands.^ 

It  is  said  in  Addison  on  the  Contract  of  Sale,  that "  where  the 
commodity  is  selected  in  bulk  by  the  purchaser,  the  ownership 
will  pass  as  soon  as  the  quantity  sold  has  been  separated  from 
the  mass,  and  tendered  to  the  purchaser  or  placed  at  his  dis- 
posal." This  language  seemingly  implies  that  an  agreement 
to  buy  part  of  a  larger  quantity,  which  is  seen  and  approved 
at  the  time,  authorizes  the  vendor  to  make  a  selection  from 
the  mass  which  will  bind  the  purchaser  and  vest  the  right  of 
property  in  him.  What  the  authorities  establish  is,  that 
under  these  circumstances  slight  evidence  may  suffice  to  show 
that  the  vendor  is  authorized  to  act  for  and  represent  the  pur- 
chaser. When  a  mass  alike  in  kind  and  quality  has  been 
approved  by  the  purchaser  and  the  price  is  paid,  or  the  sale 
is  made  on  credit,  and  the  next  step  in  the  usual  course  of 
business  is  the  packing,  forwarding,  or  delivery  of  the  goods, 

»  6  Ex.  643.  «  L.  R.  4  Q.  B.  197,  493;  5  H.  L.  110. 

*  L.  B.  10  C.  P.  150.  «  Benjamin  on  Sales,  §  399. 
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it  may  reasonably  be  inferred  that  the  vendor  is  to  make  the 
selection  as  a  necessary  means  for  the  attainment  of  the  end 
in  view. 

It  results  from  the  above  principles  that  when  the  agree- 
ment is  for  the  delivery  as  well  as  sale  of  things  of  a  certain 
kind,  and  they  are  tendered  at  the  time  and  place  prescribed, 
the  right  of  property  will  pass  forthwith  and  the  purchase* 
money  may  be  recovered  in  an  action  for  goods  sold  and  deliv- 
ered, although  they  were  rejected  by  the  purchaser  and  are 
still  in  the  vendor's  hands.^  For  as  delivery  cannot  be  made 
until  the  goods  are  ascertained,  he  who  is  to  deliver  is  presum- 
ably empowered  to  select. 

In  determining  whether  the  contract  is  executory  or  for 
specific  goods,  regard  should  be  had  to  every  fact  which  will 
enable  the  court  to  identify  the  subject-matter,  including  its 
situation,  kind,  and  ownership,  and  oral  evidence  may  be  given, 
although  the  contract  is  in  writing  and  within  the  statute  of 
frauds.^ 

In  Macdonald  v.  Longbottom,^  a  written  offer  of  "  sixteen 
shillings  per  stone  for  your  wool,  delivered  in  Livei-pool,"  was 
made  and  accepted  through  the  mail,  and  testimony  that  the 
vendor  had  told  the  purchaser  sometime  previously,  that  he 
had  a  quantity  of  wool  and  would  like  to  sell,  was  held  admis- 
sible as  affording  ground  for  an  inference  that  it  was  the 
thing  sold.  The  Chief  Justice  and  Wightman,  J.,  said  ^^  that 
for  the  purpose  of  showing  what  is  the  subject-matter  of  a 
contract^  oral  evidence  may  be  given  of  any  fact  or  circun^ 
stance  within  the  knowledge  of  the  parties,  before  and  at  the 
time  when  the  contract  was  made,  and  there  could  not  be  the 
slightest  objection  to  the  admission  of  the  conversation  as  a 
means  of  identifying  the  wool.  But  the  line  was  accurately 
drawn,  by  holding  that  a  statement  in  the  course  of  the  same 
conversation  as  to  the  weight  of  the  wool,  not  having  been 
embodied  in  the  writing,  did  not  enter  into  or  form  part  of 

1  See  Hayden  v,  Demets,  53  N.  Y.  426;  Nichols  v.  Morae,  100 
523;  McLean  o.  Richardson,  127  id.  339. 
s  Pollen  V.  Le  Roy,  30  N.  T.  549,  550. 
•  1  R  &  £.  977. 
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the  contract  and  must  be  disregarded  as  a  mere  expression  of 
opinion. 

In  Pollen  v.  Le  Roy,  the  bought-and-sold  note  was  as  follows : 
"  Sold  T.  0.  Le  Roy  &  Co.,  for  account  of  Pollen  &  Colgate, 
one  hundred  and  fifty  tons  soft  English  lead,  of  Walker, 
Parker  and  Walker  brand,  to  arrive  per  Providence  from 
Newcastle,  at  6|c.  per  pound,  cash."  The  lead  proved  on 
arrival  to  be  branded  "  Walker  &  Parker,"  and  the  buyers 
refused  to  receive  it  on  that  ground,  as  not  being  what  they 
had  purchased.  The  weight  of  the  testimony  was  that  there 
was  no  such  firm  as  Walker,  Parker  &  Walker,  and  no  lead 
in  the  market  bearing  such  a  mark.  The  court  held  that  evi- 
dence might  be  received  to  show  that  the  lead  in  controversy 
was  manufactured  by  the  firm  of  Walker,  Parker,  Walker  & 
Co.,  and  branded  by  them  "  Walker  &  Parker,"  and  that  on 
such  proof  the  question  of  identity  was  for  the  jury,  and  had 
been  properly  submitted  to  them.  Emott,  J.,  said :  ^^  The 
defendants  objected  to  the  admission  of  evidence  offered  by 
the  plaintiffs  to  show  the  reason  why  the  same  lead  manu- 
factured by  the  firm  of  Walker,  Parker,  Walker  &  Co.,  was 
sometimes  marked  with  the  full  name  of  the  firm  and  some- 
times "  Walker,  Parker  &  Co.,"  and  that  there  was  no  differ- 
ence in  lead  with  these  two  different  marks.  If  there  had  been 
shown  to  have  been  any  lead  in  market  of  the  precise  descrip- 
tion, or  with  the  brand  described  in  the  contract  between 
these  parties,  this  evidence  would  probably  have  been  imma- 
terial. But  the  jury  have  found  that  there  was  no  such  mark 
or  brand  of  the  article  known,  and  at  the  stage  of  the  case 
when  this  evidence  was  received  there  was  no  evidence  tend- 
ing to  show  the  existence  of  any  such  brand  of  lead.  There 
was  no  firm  with  these  names  in  the  trade  besides  the  firm  of 
Walker,  Parker,  Walker  &  Co.,  in  England,  from  whose  mem- 
bers and  employees  this  evidence  was  obtained.  And  under 
these  circumstances,  the  facts  to  which  I  have  referred  were 
properly  received  to  explain  the  meaning  of  the  parties,  and 
upon  the  main  issue  to  which  I  shall  presently  refer.  Similar 
considerations  will  dispose  of  the  objection  to  the  evidence  to 
show  how  the  lead  made  by  this  house  was  ordinarily  spoken 
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of  in  trade  and  in  conversation.  This  was  competent  in  ex- 
planation of  the  ambiguity  which  had  arisen  in  respect  to  the 
contract,  assuming  the  bought-and-sold  note  to  describe  an 
article  which  did  not  exist. 

^^  The  defendants'  counsel  asked  one  of  the  defendants,  who 
was  a  witness,  and  who  negotiated  the  purchase  from  the 
broker,  ^  What  conversation  passed  on  the  subject  of  this  sale 
prior  to  the  actual  delivery  to  these  respective  parties  of  the 
sale  note  ? '  This  was  objected  to  and  excluded.  The  sale 
was  concluded  by  a  bought-and-sold  note  in  writing,  contain- 
ing all  the  elements  of  a  contract,  the  names  of  the  parties, 
price,  description  of  the  article,  time  of  delivery  and  time  of 
payment.  It  certainly  was  not  competent  to  vary  this  by  evi- 
dence of  what  passed  in  the  previous  negotiations.  Evidence 
of  fraud,  or  of  a  warranty,  was  not  admissible  under  the  plead- 
ings in  this  case.  The  only  issue  is  the  contract,  and  its  per- 
formance as  to  the  specific  article  sold  and  tendered.  It  may 
be  that  evidence  of  conversation  between  the  parties  as  to 
the  article  intended  might  be  competent  in  the  state  of  facts 
which  was  developed  in  that  particular,  although  it  is  not  nec- 
essary to  concede  as  much  as  this.  But  the  difficulty  with 
the  question  which  was  excluded  in  this  instance,  is  that  it 
was  too  broad.  The  witness  was  not  asked  if  anything  was 
said  in  reference  to  the  brand  or  description  of  lead,  or  what 
was  said  upon  that  subject ;  but  he  was  asked  what  conversa- 
tion passed  on  the  subject  of  the  sale  before  it  was  concluded. 
This  was  too  general  an  inquiry,  and  does  not  present  the 
point  discussed  on  the  present  argument." 

In  Winslow  v.  Leonard,^  Long  &  Co.  gave  the  plaintiffs  the 
following  written  memorandum :  — 

"  We  have  this  day  sold  to  Winslow,  Lanier,  &  Co.,  four  hun- 
dred tons  of  pig  metal,  now  at  our  landing  at  Washington  Fur- 
nace, or  that  will  soon  be  delivered  there,  and  we  hereby  direct 
our  clerk  to  give  them  possession  thereof.*' 

It  did  not  appear  that  the  vendors  had  any  iron  at  the  land- 
ing when  the  above  paper  was  executed,  and  the  oontroversy 

1  12  Harria,  14. 
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was  as  to  eighty-two  tons  of  iron  which  had  been  shipped  from 
that  point  some  time  previously  in  barges  belonging  to  one 
John  Brennan.  The  plaintiiFs  contended  that  this  was  part 
of  the  iron  which  they  had  purchased,  while  the  conten- 
tion of  the  defendants  was  that  the  iron  in  question  had  been 
specifically  transferred  to  Brennan  during  the  voyage,  by  a 
contract  which,  though  subsequent  to  that  under  which  the 
plaintiffs  claimed,  was  yet  specific  and  transferred  the  right 
of  property,  and  that  they  were  in  possession  as  his  bailees. 
The  court  below  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  the  verdict  as  having  the  prior  title,  and  a  writ 
of  error  was  taken  to  the  Supreme  Court,  which  reversed 
the  judgment  on  the  following  grounds :  ^^  The  words  in  the 
contract  ^  we  have  this  day  sold '  would  seem  to  indicate  a 
perfect  sale,  and  not  merely  a  contract  to  sell,  and  therefore 
a  vested  title  to  specific  metal.  But  the  metal  is  described  as 
^  now  at  our  landing,  or  that  will  soon  be  delivered  there.' 
This  raises  a  doubt  whether  any  specific  metal  was  sold,  and 
seems  to  indicate  only  a  contract  to  sell.  It  does  not  as  yet 
appear  that  there  was  any  iron  at  the  landing,  or  where  it  was 
to  come  from.  For  aught  that  appears  any  four  hundred  tons 
will  answer  the  description.  It  may  be  that  the  vendors  had 
not  any  or  so  much  on  hand.  If  they  had  any,  and  it  had 
been  stolen  or  destroyed  an  hour  after  the  contract,  wo  have 
as  yet  no  evidence  that  would  throw  the  loss  on  the  vendees. 
We  discover  no  definition  of  the  subject-matter,  except  as 
pig  metal.  The  true  reading  of  the  contract  would  there- 
fore seem  to  be,  *  We  have  bargained  with  Winslow,  Lanier 
&  Go.  to  deliver  to  them  at  our  landing  four  hundred  tons 
of  pig  metal.'  Still  we  do  not  say  that  there  can  be  no 
evidence  that  there  was  a  defined  lot  of  metal  in  the  intention 
of  the  parties.  We  see  none  on  this  record.  And  especially 
we  do  not  see  how  this  metal,  which  was  on  its  way  to 
Pittsburg,  can,  without  other  evidence,  be  embraced  hj  the 
contract." 

There  can  be  little  doubt  that  the  desire  to  do  justice  be- 
tween man  and  man  by  inclining  the  balance  to  an  unpaid 
vendor,  or  in  favor  of  a  purchaser  who  has  parted  with  his 
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money  and  is  in  danger  of  losing  the  goods,  has  led  to  the 
refinements  which  perplex  this  branch  of  jurispmdencey  and 
render  the  course  of  decision  obscure  or  contradictory.  Such 
fluctuation  has  a  tendency  to  defeat  the  end  for  which  law  is 
so  instituted,  —  to  serve  as  a  sure  guide  in  the  affairs  of  life, 
and  lessen  the  need  for  advocates  and  judges. 

The  measure  of  damages  for  the  breach  of  an  executory 
contract  is  the  difference  between  the  market  value  of  the 
goods  and  the  price,^  and  the  rule  applies  whether  the  suit  is 
brought  by  the  vendor  or  the  purchaser.  For  as  the  goods 
remain  the  vendor's  property,  and  may  be  sold  at  the  current 
rate  if  he  thinks  proper,  he  need  not  sustain  a  greater  loss 
than  the  amount  by  which  what  he  was  to  receive  exceeds 
that  which  he  agreed  to  give ;  and  this  is  also  true  of  the 
purchaser,  who  having  the  money  in  his  hands  may  go  into 
the  market  and  procure  what  he  wants,  unless  no  such  goods 
can  be  found  when  he  may  be  entitled  to  a  larger  sum  on  the 
allegation  and  proof  of  special  damage.^ 

On  the  other  hand  when  the  contract  is  so  far  executed  as 
to  pass  the  title,  and  there  has  been  no  default  or  laches  on 
the  part  of  the  seller,  he  may  sue  for  and  recover  the  entire 
purchase-money,  although  the  goods  are  still  in  his  hands  and 
have  not  been  delivered.^  "  When,"  said  Strong,  J.,  in  the 
case  last  cited,  ^^  the  subject  of  the  sale  is  a  specific  article, 
and  the  contract  has  been  so  far  completed  as  to  vest  the 
right  of  property  in  the  vendee,  the  possession  being  retained 
only  because  the  price  is  not  paid,  there  seems  to  be  no  good 
reason  why  the  vendor  should  not  be  permitted  to  recover  the 
agreed  value.  He  has  fully  complied  with  all  that  he  was 
under  an  obligation  to  do.  He  has  parted  with  his  property 
and  given  the  full  equivalent  for  the  stipulated  price.    His 

1  McCombs  v.  McEennan,  2  W.  Sc  8.  216;  GriflKhs  p.  Peiry,  1  £.  Ifc 
£.  680;  Haines  v.  Tucker,  60  N.  H.  307. 

>  Barron  «.  Arnand,  8  Q.  B.  60^4;  Valpy  v.  Oakeley,  16  id.  941; 
Clement «.  MesBen^e,  107  Mass.  862. 

*  Thompson  v.  Alger,  12  Met.  428;  Nichols  v.  Morse,  100  Mass.  623; 
Morse  «.  Sherman,  106  id.  480;  Pearson  v.  Mason,  120  id.  68;  Balkntiiie 
p.  Robinson,  10  Wr.  177. 
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titie  haling  passed  to  the  vendee,  his  right  to  the  price  would 
appear  to  be  consummated." 

Such  is  also  the  rule  where  one  fails  or  refuses  to  accept 
and  pay  for  goods  which  have  been  made  to  his  order,  or  under 
a  contract  with  him.^ 

It  is  not  essential  to  such  a  suit  and  the  recovery  of  the  en- 
tire purchase-money,  that  the  goods  should  be  actually  ten- 
dered or  accepted.  The  vendor  is  not  bound  to  send  or  carry 
the  goods,  in  the  absence  of  a  stipulation  to  that  effect,  and 
will  fulfil  his  whole  duty  in  the  premises  by  having  them  ready 
for  the  purchaser  and  notifying  him  of  the  f act.^  And  as  the 
latter  may  under  these  circumstances  take  possession  at  any 
moment,  he  has  all  that  he  is  entitled  to  require,  and  the  de- 
livery being  in  contemplation  of  law  complete,  the  vendor  may 
maintain  an  action  for  goods  sold  and  delivered. 

Although  the  title  passes  at  common  law  under  a  sale  of  a 
specific  chattel  without  payment  or  delivery,  the  vendor  may 
still  retain  possession  as  a  security  for  the  price  unless  he 
has  impliedly  waived  the  right  by  making  the  sale  on  credit 
This  privilege,  which  is  known  as  the  vendor's  lien,  is  simply 
a  right  to  keep  possession  so  long  as  the  purchaser  is  in  de- 
fiiult,  and  will  be  waived  by  the  delivery  of  the  goods  to  the 
purchaser,  or  to  a  carrier  for  transportation  to  him,  or  in 
short  to  any  one  who  receives  them  as  his  bailee  or  agent 
and  who  owes  no  duty  or  obligation  to  the  vendor.  It  does 
not  vary  the  case  that  the  delivery  is  made  on  the  faith  of  a 
promise  to  have  the  money  ready  on  the  next,  or  on  the  after- 
soon  of  the  same  day ;'  and  the  same  result  will  ensue  if  the 
purchaser  takes  the  goods  with  the  vendor's  assent,  or  even 
withoYit  it,  unless  the  vendor  uses  due  diligence  to  regain 
possession  by  following  the  goods,  or  issuing  a  writ  of  replevin, 

1  Ballentine  v.  Robinson,  10  Wr.  177;  Shawban  v.  Van  Nest,  25  Ohio 
St  490;  Gordon  9.  Norris,  49  N.  H.  876;  Bement  p.  Smith,  16  Wend. 
498. 

•  Pollen  V.  Le  Roy,  80  N.  T.  649";  Benjamin  on  Sales,  §  679. 

•  See  Leedom  p.  Philips,  1  Yeates,  627;  Harris  v.  Smith,  8  S.  &  R.  20; 
fiowen  V.  Bork,  1  Harris,  146;  Backentoss  v.  Speicher,  7  Casey,  824; 
Mackaness  v.  Long,  4  Norris,  158. 
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because  the  delay  will  otherwise  give  rise  to  a  presumption  of 
acquiescence.^  "  If,"  said  Rogers,  J.,  in  Bowen  v.  Burk,  **  one 
sells  goods  for  cash  and  the  vendee  takes  them  away  without 
payment,  the  vendor  should  immediately  reclaim  them  by 
pursuing  the  party  and  retaking  them ;  and  this  may  be  done 
when  necessary  even  by  force.  But  when  he  lies  by  and  makes 
no  complaint  in  a  reasonable  time,  he  tacitly  consents  to  the 
absolute  transfer  of  the  title  and  the  sale  is  consequently 
complete." 

It  is  not  less  well  settled  that  when  the  delivery  is  the  un- 
authorized act  of  a  clerk  or  servant,^  or  the  purchaser  obtains 
possession  by  deceit  or  artifice,  or  a  wilful  falsification,  the 
vendor  may  follow  and  reclaim  the  goods  wherever  they  can 
be  found  unless  they  have  passed  to  a  bona  fide  purchaser.' 
In  Harris  v.  Smith  the  defendant  offered  to  give  his  note  with 
one  Yerkes  as  an  indorser,  to  which  the  plaintiff  assented, 
and  sent  the  goods  on  the  faith  of  the  defendant's  promise 
that  he  should  have  the  note  forthwith.  The  note  did  not 
come,  and  it  appearing  that  Terkes  had  not  agreed  to  indorse 
for  the  defendant,  the  court  held  that  there  was  such  evidence 
of  fraud  as  would  enable  the  plaintiff  to  maintain  replevin. 
"  Where,"  said  Gibson,  C.  J.,  "  performance  and  delivery 
are  understood  by  the  parties  to  be  simultaneous,  posses- 
sion obtained  by  artifice  or  deceit  will  not  avail ;  the  fraud 
vitiates  the  whole  transaction."  The  sale  cannot,  however, 
be  set  aside  or  the  goods  reclaimed,  because  the  securities 
given  for  the  price  and  in  reliance  on  which  the  delivery 
was  made,  prove  to  be  worthless,  nor  although  the  purchaser 
is  insolvent  and  conceals  the  fact  from  the  vendor.  To 
justify  such  a  course  there  must  be  conscious  falsehood 
as  distinguished  from  an  error  resulting  from  mistake  or 
ignorance.* 

^  See  Leedom  v.  Philips,  1  Yeatea,  527;  Bowen  «.  Bnrk,  1  Hani8« 
146. 

*  Lelar  o.  Brown,  3  Harris,  215. 

•  See  Harris  v.  Smith,  8  S.  &  R.  20. 

«  Smith  V.  Smith,  9  Harris,  867;  Hamer  v.  Fisher,  8  P.  F.  8.  i68, 457; 
Backentoss  o.  Speicher,  7  Casey,  824. 
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It  has  been  well  said  that  the  promise  to  deliver  involved 
in  an  agreement  of  sale,  and  the  promise  to  pay  the  purchase- 
money,  are  mutually  dependent,  and  neither  party  is  bound 
to  perform  without  a  contemporaneous  performance  by  the 
other.  ^^  Payment  of  the  price  is  the  condition  on  which  alone 
the  purchaser  can  require  the  seller  to  complete  the  contract 
by  the  delivery  of  the  goods."  ^  But  it  is  not  less  true  that 
while  both  acts  are  concurrent,  one  will  frequently  precede 
the  other.  If  the  vendor  is  not  bound  to  deliver  without  pay- 
ment, the  purchaser  ought  not  to  be  required  to  part  with  his 
money  before  receiving  the  goods.  The  case  is  ther.efore  one 
requiring  mutual  good  faith  and  confidence,  and  where  a  pre- 
tence of  a  readiness  and  willingness  which  does  not  exist  may 
operate  as  a  fraud  entitling  the  injured  party  to  treat  the 
entire  transaction  as  null  and  void.  Payment  and  delivery 
are  so  far  concurrent  that  the  money  should  be  forthcoming 
as  soon  as  the  purchaser  receives  the  goods,  but  he  is  not 
obliged  to  pay  before  delivery,  nor  until  it  is  complete,  although 
the  goods  come  by  parcels  and  cannot  all  be  brought  at  once.^ 
It  follows  that  goods  which  have  been  deposited  on  the  ven- 
dee's premises  in  expectation  of  an  immediate  payment  may 
be  reclaimed  if  it  is  not  made,  and  it  will  make  no  difference 
that  part  were  left  days  or  hours,  if  the  delivery  is  continuous 
and  there  has  been  no  unnecessary  delay .^ 

Accordingly,  where  com  which  had  been  sold  for  cash  was 
hauled  successively  to  the  vendor's  mill,  and  payment  de- 
manded as  soon  as  the  last  load  arrived,  the  court  held  that 
the  lien  had  not  been  waived,  and  that  the  corn  might  be 
replevied  if  the  price  was  not  paid,  although  the  loads  had 
been  emptied  on  other  com  belonging  to  the  vendee,  and  the 
writ  was  executed  by  taking  the  quantity  to  which  the  vendor 
was  entitled  indiscriminately  from  the  heap.^ 

A  condition  that  the  title  shall  not  pass  until  the  price  is 

^  See  Haakins  v.  Warren,  115  Mass.  514. 

<  Mount  V.  Lyon,  49  N.  Y.  552;  Paul  v.  Reed,  52  N.  H.  136;  Owens 
V.  Weedman,  82  lU.  409. 

*  Henderson  v.  Lanck,  9  Harris,  859;  Paul  v.  Beed,  52  N.  H.  186. 

*  Ante. 
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paid  may  nevertheless  be  valid  as  between  the  parties  not- 
withstanding the  delivery  of  the  goods  to  the  purchaser,^  and 
perhaps  against  subsequent  purchasers  with  notice,'  but  not 
against  creditors,^  notice  being  inoperative  where  creditors 
are  in  question  unless  it  is  anterior  to  the  debt>  But  a  sale 
or  bailment,  with  a  mere  right  or  option  on  the  part  of  the 
bailee  to  buy  if  he  thinks  proper,  will  not  pass  the  title  or 
bring  the  goods  within  the  reach  of  his  creditors.^ 

It  may  be  observed  in  this  connection  that  the  term  ^  de- 
livery "  is  used  in  various  senses,  which  must  be  distinguished 
to  prevent  misapprehension,  or  rather  that  there  may  be  three 
steps  in  the  process  by  which  the  goods  pass  from  the  vendor 
to  the  purchaser,  each  known  as  "  delivery"  in  legal  or  com- 
mon parlance,  but  differing  in  fact  and  in  tiieir  bearing  on  the 
relations  of  the  parties.  A  delivery  is  said  to  occur  when  the 
goods  are  set  apart  for  the  purchaser,  and  he  has  notice  or 
knowledge  of  the  fact,  because  the  vendor  thereupon  becomes 
a  bailee  for  the  purchaser,  who  is  constructively  possessed  and 
may  remove  them  at  pleasure,  although  the  vendor  is  also  a 
possessor  and  does  not  lose  his  lien.^ 

The  goods  are  also  said  to  be  delivered  when  they  are 
handed  over  to  a  common  carrier  for  transportation  to  the 
purchaser,  and  the  vendor  thereby  waives  his  lien,  although 
he  may  still  stop  them  in  transitu  on  learning  the  insolvency 
of  the  purchaser,  or  that  the  notes  given  for  the  price  have 
been  dishonored  J 

Finally,  the  goods  may  be  tendered  to  and  received  by  the 
purchaser,  or  by  some  one  whose  duty  it  is  to  hold  them  sub- 

»  Henry  p.  Patterson,  7  P.  F.  S.  846;  Coggill  ».  The  Railroftd,  8  Gray, 
645;  Hotchkiss  r.  Hunt,  48  Me.  218,  218. 
«  See  Rowe  i?.  Sharp,  1  P.  F.  S.  26. 

•  Martin  p.  Mathiot,  14  S.  &  IL  214;  Rose  v.  Stoiy,  1  Barr,  190;  Jen- 
kins V.  Eichelberger,  4  Watts,  121 ;  Haak  v.  Linderman,  14  P.  F.  S.  499. 

•  2  Leading  Cases  in  Equity,  4  Am.  ed.  96. 

»  Chamberlain  v.  Smith,  8  Wr.  431;  Myers  v,  Hanrey,  2  P.  &  W.  478; 
Bowe  V.  Sharp,  1  P.  F.  S.  26;  Enlon  v.  Klein,  29  id.  488;  Heniy  p. 
Patterson,  7  id.  346. 

•  Townley  v.  Crump,  4  A.  &  E.  6a 

^  Eeeler  v,  Goodwin,  111  Mass.  191 ;  ante. 
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ject  to  his  orders,  and  as  such  delivery  is  actual  it  will  pre- 
clude the  right  of  reclamation  for  insolvency,  or  on  any  ground 
short  of  mistake  or  fraud.^ 

On  the  breach  of  an  executory  contract  by  the  refusal  of 
the  vendee  to  accept  the  goods,  the  vendor  may  by  virtue  of 
his  authority  as  owner  proceed  to  a  resale,  which,  if  made 
publicly  with  notice  to  the  vendee,  or  in  any  other  appropri- 
ate way,  will  be  prima  facie  evidence  of  the  value  of  the 
goods  and  consequently  of  the  damaged.  It  is  nevertheless 
not  conclusive,  and  the  vendee  may  show  that  the  market 
rate  is  higher,  or  that  with  due  care  the  goods  would  have 
brought  more.'  In  Girard  v.  Taggart  the  jury  were  instructed 
that  the  damages  were  ordinarily  liquidated  by  a  resale,  but 
that  they  were  not  bound  by  that  mode  of  estimation  if  they 
could  find  another  more  conformable  to  the  truth,  and  a 
like  view  was  taken  in  Andrews  t^.  Hoover  and  McGombs  v. 
HcEennan. 

The  vendor's  right  is  not  so  clear  in  principle  where  the 
contract  is  executed,  and  vests  the  title  in  the  purchaser ;  for 
as  the  goods  are  his  they  cannot  be  resold  by  the  vendor  save 
on  the  ground  of  an  implied  authority  analogous  to  that  of  a 
pledgee  to  dispose  of  the  goods  which  he  holds  in  pawn.  The 
practice  seems  to  have  been  dictated  by  necessity  in  the  case 
of  perishable  goods,  and  became  general  as  avoiding  the  risk 
and  charges  incident  to  delay,  and  was  declared  by  Best,  C.  J., 
in  Maclean  v.  Dunn,^  to  be  alike  consistent  with  convenience 
and  law  and  one  which  the  court  was  anxious  to  confirm. 
The  inclination  of  the  English  courts  is  nevertheless,  agree- 
ably to  Benjamin  on  Sales,^  against  the  vendor's  right  to  dis- 
pose of  that  which  has  ceased  to  be  his  own,  although  it  has 
not  been  paid  for  by  the  purchaser ;  but  the  cases  cited  by  the 
learned  author  do  not  sustain  his  position,  and  turned  on  the 
well-settled  principle  that  the  damages  for  the  breach  of  an 

^  See  Benjamin  on  Sales,  §  675;  Jones  v.  Marsh,  22  Yt.  144;  Phelps  o. 
Hubbard,  61  id.  489. 

*  Girard  v.  Taggart,  6  S.  &  R.  19;  Andrews  v.  Hoover,  8  Watts,  289; 
McCombs  17.  McEennan,  2  W.  &  S.  216. 

•  4  Bing.  722.  *  §  787. 
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executorj  contract  will  be  nominal  unless  the  value  exceeds 
the  price.^ 

Whatever  the  English  rule  may  be,  it  is  established  in  the 
United  States,  that  on  the  breach  of  an  executed  contract  by 
a  refusal  to  accept  the  goods,  the  vendor  may  proceed  to  a 
resale  on  the  purchaser's  account,  and  if  the  proceeds  are  not 
enough  to  pay  the  contract  price  maintain  an  action  of  indeb- 
itatus assumpsit  for  the  difiFerence.' 

"  The  usage,"  said  Kent,  C.  J.,  in  Sands  v.  Taylor,^  "  in  such 
cases  is  to  sell  the  article  after  due  notice  to  the  other  party 
to  take  it,  and  that  in  default  of  doing  so  the  article  will  be 
sold.  This  usage  is  convenient  and  reasonable,  and  for  the 
best  interest  of  both  parties." 

In  exercising  this  privilege  the  vendor  acts  for  the  pur- 
chaser as  well  as  himself,  and  must  make  the  sale  in  the  way 
dictated  by  usage  and  best  suited  to  promote  their  common 
interest,  which  may  either  be  publicly  at  auction  or  through 
a  broker,  according  to  the  circumstances  and  the  course  of 
business.^ 

It  has  been  said  that  all  the  law  requires  in  such  cases  is 
the  good  faith  and  exact  diligence  which  are  incumbent  on 
every  one  who  is  acting  for  another  in  a  matter  which  con- 
cerns both.^  Taken  generally,  this  is  no  doubt  true,  but 
the  better  opinion  would  seem  to  be  that  as  the  vendor  may 
choose  between  selling  the  goods  and  keeping  them  as  the 
purchaser's,  he  should  announce  his  determination  in  time 
to  enable  the  latter  to  protect  himself ;  and  although  it  was 
also  said  in  Pollen  v.  Le  Boy  that  the  vendee  need  not  be 
informed  of  the  time  and  place  of  sale,  such  information 
should  obviously  be  given  whenever  it  is  at  all  practicable,  in 


^  See  Yalpy  v.  Oakeley,  16  Q.  B.  041;  Griffiths  v.  Perry,  1  E.  &  E.  680. 

s  Bagley  v.  Findlay,  82  El.  624;  Sands  v.  Taylor,  6  Johns.  895;  Be- 
ment  v.  Smith,  15  Wend.  493,  497;  Shawhan  v.  Van  Nest,  25  Ohio  St 
490, 499. 

*  5  Johns.  895,  410. 

«  Bagley  v.  Findlay,  82  Bl.  524;  Sands  «.  Taylor,  5  Johns.  895;  PoUea 
V.  Le  Boy,  80  N.  Y.  549;  Smith  v.  Fettee,  70  id.  18. 

«  FoUen  v.  Le  Boy,  80  N.  Y.  549. 
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order  to  repel  the  allegation  that  the  property  was  sacrificed 
in  his  absence. 

In  Sands  v.  Taylor,^  the  resale  was  by  auction;  but  the 
vendor  is  not  bound  by  an  arbitrary  and  inflexible  rule,  and 
should  on  the  contrary  adopt  the  course  that  will,  under  the 
existing  circumstances,  enable  him  to  dispose  of  the  goods 
promptly  to  the  greatest  advantage.' 

^^  Unless  the  sale  is  to  be  public  and  at  auction  no  notice 
of  the  time  and  place  can  be  given.  But  in  many  cases  sales 
by  auction  are  not  the  usual  nor  are  they  a  favorable  mode  of 
disposing  of  merchandise.  There  is  nothing  in  the  present 
case  to  show  that  sales  by  auction  are  customary  in  the  trade 
in  metal,  and  there  is  every  reason  to  infer  that  such  a  sale 
would  have  resulted  much  more  injuriously  to  the  defendants 
than  the  course  pursued  by  the  plaintiffs.  The  ordinary  usage 
of  the  trade  is  to  effect  sales  of  pig  lead  through  the  negotia- 
tions of  a  broker.  This  usage  the  plaintiffs  were  bound  to 
adopt  to  obtain  the  full  and  fair  value  of  the  articles.'^  ^ 

It  has  been  declared  in  some  instances  that  in  disposing  of 
the  goods  the  vendor  acts  as  the  agent  of  the  purchaser,  and 
is  held  to  the  same  degree  of  care,  judgment,  and  fidelity  that 
is  requisite  in  an  agent  to  whom  goods  are  sent  with  instruc- 
tions to  sell  them  to  the  best  advantage.^  In  the  case  last 
cited,  Bapallo,  J.,  said :  ^^  Immediately  after  the  refusal  of  the 
defendants  to  accept  the  iron,  the  plaintiffs  notified  them  of 
their  election  to  sell  it  for  the  account  of  the  defendants,  and 
hold  them  liable  for  the  difference  between  the  purchase  price 
and  the  price  the  iron  should  realize.  The  plaintiffs  thus 
promptly  took  their  position,  and  became  agents  of  the  de- 
fendants for  the  sale  of  the  iron,  and  bound  to  the  exercise 
of  good  faith  and  reasonable  diligence  to  effect  the  sale  at  the 
best  price.    They  would  doubtless  have  been  bound  to  obey 

•  5  Johns.  805. 

•  FoUen  v.  Le  Roy,  80  N.  Y.  549;  Smith  v.  Pettee,  70  id.  13. 

•  Pollen  V,  Le  Roy,  80  N.  T.  549.  See  Buffington  v.  Quantin,  5  Harria, 
310,  and  Chapman  v.  Morton,  11  M.  &  W.  534,  as  to  the  cognate  right  of 
the  purchaser  when  the  goods  do  not  answer  the  terms  of  the  agreement. 

«  Bagley  v.  Findlay,  82  HI.  524;  Smith  v.  Pettee,  70  N.  Y.  18> 
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any  instructions  which  the  defendants  might  have  given  them 
as  to  the  time  and  manner  of  sale,  and  which  they  could  follow 
without  sacrificing  the  lien  they  had  on  the  iron  for  the  con- 
tract price.  In  the  absence  of  any  such  instructions  they 
had  the  right  to  exercise  their  discretion  within  reasonable 
bounds.'* 

This  language  is  perhaps  too  broad,  and  can  hardly  be  rec- 
onciled with  the  dicta  in  Smith  v.  Pettee.  If  the  vendor  acts 
in  the  capacity  of  an  agent,  one  of  his  first  duties  must  be  to 
keep  his  principal  duly  informed  of  everything  that  concema 
his  interest ;  and  he  certainly  should  not  omit  to  give  such 
notice  of  the  time  and  place  of  sale  as  will  enable  him  to  be 
present  personally  or  through  an  agent.  It  is,  however,  obvi- 
ous that  the  vendor  who  is  acting  for  himself  as  well  as  the 
purchaser,  stands  in  the  position  of  a  pledgee  rather  than  an 
agent,  and  cannot  be  required  to  obey  tiie  purchaser's  instruc- 
tions imless  they  are  calculated  to  promote  the  prompt  and 
advantageous  conversion  of  the  property  into  money  as  a 
means  of  paying  the  debt. 

Where  tiie  goods  delivered  under  an  existing  contract  do 
not  answer  the  terms  prescribed,  the  buyer  is  not  bound  to 
keep  them  indefinitely;  and  if  the  purchaser  will  not  take 
them  away,  should  seemingly  be  entitied  to  dispose  of  them 
at  auction  or  at  private  sale ;  but  the  right  was  denied  in 
Chapman  v.  Morton.^ 

It  has  been  already  stated  that  a  resale  of  goods  which  have 
been  tendered  and  rejected  under  an  executory  contract,  is 
simply  prima  facie  evidence  and  does  not  conclude  the  pur- 
chaser, because  as  the  property  is  not  his  nor  sold  on  his 
account,  he  cannot  justly  claim  the  proceeds,  although,  if  they 
exceed  the  amount  which  he  agreed  to  give,  it  may  be  inferred 
that  the  bargain  was  disadvantageous  to  the  vendor,  and  that 
he  was  not  injured  by  the  default.  When,  on  the  other  hand, 
the  sale  is  executed  and  has  passed  the  titie,  the  purchaser 
can  have  no  right  to  a  larger  sum  than  the  goods  have 
brought,  and  will  be  entitled  to  any  surplus  that  may  remain 

1  11  M.  &  W.  5d4,  and  the  case  of  Buffington  v.  Qaaatin,  17  Fik  812, 
is  to  the  same  efFeot. 
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after  crediting  the  vendor  with  the  pnrchase-monej.  In  the 
former  case  the  resale  is  a  mode  of  ascertaining  the  loss,  and 
may  show  that  the  vendor  is  entitled  to  nominal  damages  only ; 
in  the  latter,  it  may  bring  the  vendor  in  debt  to  the  purchaser. 
The  distinction  is  obvious,  but  has  not  infrequently  been 
overlooked  or  disregarded. 

It  was  said  in  Hayden  v.  Demets,^  ^^  Upon  a  valid  sale  of 
specific  chattels  when  nothing  remains  to  be  done  by  the 
vendor  except  delivery,  whether  conditioned  upon  payment  or 
not,  the  right  of  property  passes  to  the  vendee,  at  whose  risk 
it  is  retained  by  the  vendor.  The  same  consequence  as  to 
title  results  from  a  valid  tender  upon  an  executory  contract. 
Upon  the  refusal  of  the  vendee  to  accept  and  pay  the  price, 
the  vendor  may  after  proper  notice,  sell  and  recover  the  dif- 
ference between  the  contract  and  selling  price,  or  he  may  re- 
tain the  property  and  recover  the  difference  between  the 
contract  and  actual  price,  or  he  may  sue  for  and  recover 
the  contract  price.  If  he  elects  the  latter  remedy,  he  holds 
the  property  as  trustee  for  the  vendee,  and  is  bound  to  deliver 
it  whenever  demanded,  upon  receiving  payment."  A  like  view 
was  taken  in  Bagley  t;.  Findlay.^ 

Notwithstanding  these  dicta,  we  may  believe  that  in  each 
of  the  above  supposed  cases  the  remedy  is  the  same,  namely  by 
an  action  of  indebitatus  assumpsit  for  the  price,  the  only  dif* 
ference  being  that  when  the  goods  are  resold,  the  vendee  must 
be  credited  with  the  proceeds  as  so  much  money  belonging  to 
him  in  the  hands  of  the  vendor.  Nor  is  there  any  sufficient 
ground  for  the  suggestion  that  the  vendor  may  keep  the  goods 
as  his  own,  and  sue  for  the  difference  between  their  value  and 
the  price.  It  is  a  general  and  wellnaettled  rule,  that  the  fail* 
nre  of  one  of  the  parties  to  an  executed  contract  to  perform 
his  part  does  not  set  the  other  free,  or  defeat  the  title  which 
has  already  passed ;  and  hence  a  default  in  the  payment  of  the 
price  will  not  authorize  the  vendor  to  rescind  the  sale,  or  treat 
the  property  as  his  own,  and  merely  entitles  him  to  choose  be- 
tween storing  the  goods  for  the  purchaser,  and  avoiding  the 

1  68  N.  Y.  426. 

•  82  m.  524;  see  Goidon  v.  I^oiris,  49  N.  H.  876. 
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risk  and  expense  incident  to  such  a  course  by  disposing  of 
them  on  his  account.^ 

A  sale  on  credit  is  yirtually  an  agreement  that  the  purchaser 
shall  be  entitled  to  possession  without  payment,  and  conse- 
quently operates  as  a  waiver  of  the  vendor's  lien.  It  never- 
theless proceeds  on  the  supposition  that  the  purchaser  will  be 
able  to  pay  when  the  time  expires ;  and  hence  if  anything  oc- 
curs during  the  interval  to  show  that  this  confidence  was  mis- 
placed, the  vendor  may  retain  the  goods  if  they  are  still  in 
his  possession,  or  stop  them  on  the  way  to  the  purchaser,  al- 
though he  cannot  retake  them  after  they  have  been  actually 
delivered  to  the  purchaser,  or  to  one  acting  for  him  and  sub- 
ject to  his  directions.  The  former  right  may  be  designated 
as  that  of  retention ;  the  latter  is  known  as  stoppage  in  trcoh 
sitUj  but  both  are  simply  a  revival  or  extension  of  tlie  vendor's 
lien. 

It  is  accordingly  well  settled  that  one  who  has  sold  on  credit, 
and  learns  subsequently  that  the  purchaser  was  or  has  become 
insolvent,  or  that  the  bills  which  he  gave  for  the  pric)  have 
been  dishonored,  may  hold  the  goods  as  a  security  for  the 
price,  and  if  it  is  not  paid  proceed  to  a  resale  just  as  in  the 
case  of  an  agreement  to  sell  for  cash  which  is  withheld.^ 

In  White  t^.  Welsh,  the  defendants  sold  two  hundred  and 
ninety-five  hogsheads  of  sugar  then  in  their  warehouse,  to  the 
plaintiffs,  and  took  their  notes  at  four  months  for  the  purchase- 
money  to  be  in  full  when  paid,  the  agreement  being  that  the 
plaintiffs  should  be  allowed  to  leave  the  sugars  in  the  ware- 
house for  one  month  free  of  charge  with  the  benefit  of  the  in- 
surance which  had  been  effected  by  the  defendants.  The 
plaintiffs  failed  before  the  notes  matured,  and  it  was  held  that 
the  defendants  might  retain  so  much  of  the  sugar  as  remained 
on  hand,  although  they  had  delivered  part  to  various  persons 
under  orders  from  the  plaintiffs  to  that  effect. 

^  See  Blackburn  on  Sales,  825;  Benjamin  on  Sales,  §  782;  Martindale 
V.  Smith,  1  Q.  B.  389. 

>  Bloxam  v.  Sanders,  4  B.  &  C.  941;  Hanson  v.  Meyer,  6  East,  614; 
Griffiths  V,  Perry,  1  £.  &  E.  680;  Valpy  v,  Oakeley,  16  Q.  B.  941;  Miles 
V.  Gorton,  2  C.  &  M.  504;  White  o.  Welsh,  2  Wr.  896;  Wanamaker  v. 
Terkes,  20  P.  F.  S.  443;  ExparU  Chalmers,  L.  R.  8  Ch.  Ap.  289. 
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In  White  v.  Welsh,^  Chief  Justice  Lowrie  said,  in  deliver- 
ing the  opinion  of  the  court :  ^  Judges  do  not  ordinarily  dis- 
tinguish between  the  retainer  of  goods  by  a  vendor,  and  their 
stoppage  in  transitu  on  account  of  the  insolvency  of  the  ven- 
dee ;  because  these  terms  refer  to  the  same  right  only  at  dif- 
ferent stages  of  perfection  and  execution  of  the  contract  of 
sale.  If  a  vendor  has  a  right  to  stop  in  transitUy  a  fortiori  he 
has  a  right  of  retainer  before  any  transit  has  commenced.  It 
is  by  the  equity  of  the  law  that  this  right  is  allowed,  in  order 
to  save  an  unpaid  vendor  as  late  as  possible  from  an  irrevoca- 
ble completion  of  the  contract  on  his  part,  when  by  the  unex- 
pected insolvency  of  the  vendee  a  completion  on  his  part  has 
become  improbable.  The  rule  is  that  so  long  as  the  vendor  has 
the  actual  possession  of  the  goods,  or  they  are  in  the  custody 
of  his  agents,  and  while  they  are  in  transit  from  him  to  the 
vendee,  he  has  a  right  to  refuse  or  countermand  the  final  de- 
livery if  the  vendee  be  in  failing  circumstances." 

It  has  been  held  in  some  instances  that  where  the  vendor 
agrees  to  accept  the  note  or  acceptance  of  a  third  person  in 
payment,  the  sale  is  virtually  an  exchange,  and  the  insolvency 
of  the  maker  or  acceptor  will  not  justify  the  rescission  of  the 
contract,  or  a  refusal  to  deliver  the  goods  in  compliance  with 
its  terms.*  This  conclusion  would,  however,  appear  to  be  log- 
ical rather  than  just ;  and  the  weight  of  authority  would  seem 
to  be  that  although  such  a  contract  differs  from  an  ordinary 
credit  in  substituting  the  liability  of  a  third  person  for  that  of 
the  purchaser,  it  is  still  subject  to  an  implied  condition  that 
the  person  who  is  to  make  the  payment  shall  not  be  discred- 
ited while  the  goods  are  in  the  vendor's  possession  or  on  their 
way  to  the  purchaser ;  and  hence  if  the  maker  or  accepter 
proves  to  be  insolvent  during  the  interval,  the  vendor  may  ex- 
ercise the  right  of  retention  or  of  stoppage  in  transitu.^ 

The  path  marked  out  at  common  law  for  the  vendor  of  a 

1  2  Wr.  806. 

^  See  Bickall  v.  Waterman,  5  R.  I.  48;  Wheeler  v.  Schroeder,  4  id. 
883;  Lightbody  v.  The  Bank,  11  Wend.  9. 

*  See  2  Am.  Leading  Cases,  5  ed.  299-304;  Owenson  v,  Morse,  7  T.  R. 
84;  Roget  v.  Merntt,  2  Caines,  117;  Benedict  v.  Field,  16  N.  Y.  595. 


Digitized  by  VjOOQIC 


458  THE  LAW  OF  C0KTBA0T8. 

specific  chattel  was  entirely  plain, — to  abstain  from  falsehood, 
and  give  no  assurance  that  he  was  not  prepared  to  make  good. 
For  the  rest,  he  might  express  an  opinion  as  to  the  goodness 
of  his  wares,  or  indulge  in  mere  commendation  without  being 
answerable  for  its  truth,  unless  he  went  so  far  as  to  be  justly 
chargeable  with  an  intention  to  mislead,  and  that  effect  was 
actually  produced.^  Within  these  limits  he  was  secure,  and  it 
was  for  tiie  purchaser  to  take  care  that  the  goods  were  such 
as  he  needed,  and  had  no  defects  that  would  render  them  use- 
less or  unmerchantable.*  The  purchaser  might  require  a  war- 
ranty, or  put  definite  questions  and  insist  on  exact  replies  that 
would,  if  wilfully  false  afford  ground  for  setting  aside  the  sale 
or  an  action  of  deceit ;  but  if  he  omitted  these  precautions  it 
was  his  own  folly,  and  he  could  not  look  to  the  law  for  aid. 
The  whole  may  be  summed  up  in  the  maxim  caveat  emptor^ 
which  implies  that  it  is  for  the  buyer  to  inform  himself,  and 
not  for  the  seller  to  inform  the  buyer,  and  is  still  a  comer- 
stone  of  the  contract  of  sale,  as  interpreted  in  England  and 
the  United  States;^  and  the  rule  applies  although  the  seller 
knows  that  the  buyer  is  laboring  under  a  false  impression,  if 
it  be  one  that  he  has  not  strengthened  or  produced.*  Hence 
in  the  absence  of  warranty  and  fraud  and  when  the  goods 
answer  the  terms  of  the  contract,  it  was,  as  it  still  is  speaking 
generally,  immaterial  that  they  are  worthless  to  the  purchaser, 
and  would  bring  nothing  if  exposed  for  sale,  because  inade-  • 
quacy  of  consideration  is  not  when  standing  alone  a  defence.* 

^  Tewksbuiy  v.  Bennett,  81  la.  85;  Miller  v,  Craig,  86  DL  81;  Faont- 
leroy  v.  Wilcox,  8  id.  477;  Tuck  v.  Downing,  76  id.  71;  Torkelaon  r. 
Jorgenson,  28  Minn.  483. 

«  Chanter  v.  Hopkins,  4  M.  &  W.  899;  2  Bl.  Com.  461;  Lord  r. 
Grow,  8  Wr.  88;  Borrekins  v.  Bevan,  3  Rawle,  28;  Vogel  v.  Enisely, 
89  111.  598. 

•  Smith  V.  Hughes,  L.  R.  6  Q.  B.  597;  Eagan  v.  Call,  10  Casey,  286; 
Jackson  v,  Wetherill,  7  S.  ft  R.  488;  McFarland  v.  Newman,  9  f^atts,  85; 
Whitaker  v.  Eastwick,  25  P.  F.  S.  229;  Waring  o.  Bfason,  18  Wend. 
434;  Hargons  v.  Stone,  1  Selden,  73,  81;  Seizas  v.  Wood,  2  Cainee,  48; 
Brewer  v.  Christian,  9  111.  App.  57;  Highto.  Baoon,  126  Mass.  10. 

«  Smith  V.  Hughes,  L.  R.  6  Q.  B.  597. 

'  Eagan  v.  Call,  10  Casey,  237;  Torkelaon  o.  Joigenson,  28  Minn.  283; 
Zimmerman  v.  Morrowi  id.  867;  Brewer  v.  ChristiaQ,  9  Bl.  App.  57. 
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The  rule  and  its  reason  were  perspicaouslj  stated  in  Eagan 
V.  Call.  '^  Want  of  consideration  can  only  be,  where  the 
promisee  parts  with  nothing  in  exchange  for  the  promise. 
The  consideration  fails  when  the  promisor  does  not  get  that 
which  the  promisee  agreed  to  give,  as  a  motive  for  the 
promise.  But,  in  the  absence  of  warranty,  the  soundness  or 
unsoundness  of  the  subject-matter  of  the  sale  has  nothing 
to  do  with  the  consideration.  There  is  no  relation  of  confi- 
dence between  the  buyer  and  the  seller.  In  the  absence  of 
an  agreement  by  the  seller,  the  purchaser  takes  at  his  own 
risk  as  to  quality.  The  vendor  of  a  chattel  warrants  the 
title,  and,  in  some  cases,  the  species,  but  nothing  more; 
consequently,  when  the  title  passes,  the  vendee  has  all  that 
under  the  contract  of  sale,  the  vendor  engaged  to  give  him, 
and  therefore  the  entire  consideration  for  his  promise.  There 
is  then  no  failure.  The  rule  of  the  civil  law,  that  a  soimd 
price  implies  a  warranty  that  the  article  sold  is  sound,  is 
not  a  rule  of  the  common  law.  I  am  not  now  speaking  of 
cases  of  sale  by  sample,  nor  of  cases  in  which  the  law  is  said 
to  imply  a  warranty  that  the  goods  sold  are  the  same  in 
specie  with  those  mentioned  in  the  contract  of  sale;  Borre- 
kins  V.  Bevan,^  is  one  of  the  latter ;  though  even  these  cases 
are,  perhaps,  rather  adjudications  of  what  shall  be  considered 
evidence  of  an  express  engagement  than  extensions  of  the 
doctrine  of  implied  warranty.  There  are  also  to  be  found 
decisions,  in  which  it  has  been  held  that  the  law  implies 
in  the  case  of  sale  of  goods  by  a  manufacturer,  that  they 
are  of  a  merchantable  quality,  and  other  decisions  ruling 
that  where  goods  are  sold  for  a  particular  use  there  is  an  im- 
plied warranty  that  they  are  fit  for  that  use.  But  it  cannot 
be  generally  maintained,  that  where  the  buyer  has  had  an 
opportunity  of  examining  the  article,  there  is  any  engagement 
implied  in  the  contract  of  sale  that  the  seller  warrants  against 
latent  defects  unknown  alike  to  himself  and  to  the  purchaser. 
Gertamly,  there  is  no  such  engagement  in  the  sale  of  such  an 
article  as  a  horse.  The  civil-law  doctrine  would  produce 
endless  embarrassments,  if  applied  to  the  extended  operations 
1  8  Bawl6,  87. 
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of  modem  trade.  It  always  involves  an  inqniry  into  the 
question,  whether  the  price  agreed  to  be  paid  was,  or  was  not, 
a  sound  price,  and,  of  course,  leaves  the  measure  of  obligation 
of  the  contract  to  be  determined  by  the  jury.  But  if  there  be 
no  such  engagement  by  the  vendor,  then  the  buyer  who  has  got 
an  unsound  or  defective  article  cannot  assert  that  he  has  failed 
to  obtain  all  that  for  which  he  has  contracted  to  pay.  Mere 
inadequacy  of  consideration,  without  warranty  or  fraud,  is  no 
defence  to  the  payment  of  a  bill  or  note,  given  for  the  pur- 
chase-money of  goods,  and  the  imsoundness  or  defective  qual- 
ity of  the  article  sold  relates  only  to  the  adequacy  of  the 
consideration."  A  like  doctrine  may  be  found  in  Misner  v. 
Granger  ^  and  Eohl  v.  Lindley ,'  and  it  was  applied  in  the  case 
last  cited,  although  the  sale  was  of  hay  in  ricks  and  the  de- 
fect was  known  to  the  seller  and  unknown  to  the  purchaser. 
The  civil  law,  as  defined  by  the  XII.  Tables,  was  to  the  same 
effect,  that  the  seller's  duty  was  fulfilled  by  delivery  unless 
he  made  himself  answerable  for  more,  by  what  he  said  ;^  and 
it  was  not  until  a  later  period  that  he  became  answerable  for 
defects  which  he  knew  and  did  not  disclose,  and  finally  for 
all  nndivulged  defects  whether  he  was  or  was  not  aware  of 
their  existence.* 

The  common-law  rule  is,  as  the  judgment  in  Eagan  v.  Call 
indicates,  a  logical  deduction  from  premises  that  do  not  readily 
admit  of  any  other  inference.  For  as  the  title  passes  under 
such  a  sale  as  soon  as  the  parties  agree  on  the  thing  and  the 
price,  all  that  remains  is  the  payment  of  the  purchase-money 
and  the  delivery  or  setting  apart  of  what  the  buyer  is  to  re- 
ceive ;  and  in  determining  the  latter  point,  little  or  no  regard 
is  paid  to  the  vendor's  representations,  save  in  so  far  as  they 
tended  to  identify  the  thing  sold.  If,  for  instance,  the  offer 
is  of  a  thorough-bred  horse  in  the  vendor's  stable,  which  the 
purchaser  sees  or  may  inspect  if  he  thinks  proper,  he  is  equally 
bound  whether  the  horse  is  or  is  not  a  thorough-bred ;  although 
if  the  vendor  owns  two  horses,  the  term  "  thorough-bred " 
may  serve  to  indicate  which  one  the  parties  have  in  view. 

^  4  Oilman,  69.  <  89  lU.  196. 

•  Cioero  de  Offioiis,  iii.  116.  «  Aooarias,  ii.  No.  609. 
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In  the  case  above  supposed  the  vendor  describes  or  desig- 
nates the  horse  as  thorough-bred ;  but  the  obligation  to  accept 
and  pay  is,  according  to  the  generally  received  opinion,  the 
same,  where  he  warrants  the  animaPs  descent  or  pedigree, 
instead  of  simply  stating  it  as  a  fact,  although  the  purchaser 
may  maintain  an  action  for  damages  or  make  a  deduction  from 
the  price  if  the  warranty  proves  untrue. 
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CHAPTER  XIX. 

SALE  BY  DESGEIPnON. 

Ezecatory  0>ntract  for  the  Sale  of  Goods  of  a  oertaln  Kind.  —  Goods  must  an- 
swer Description.  —  Be  sonnd  and  merchantable  and  flit  for  Use.  —  Unless 
Purchaser  designates  or  selects.  —  Sale  by  Description  of  specific  Goods.  — 
Title  does  not  pass  unless  accepted  by  Purchaser.  —  Vendor  answerable  if 
they  differ  in  Kind  or  are  unmerchantable. — Implied  Warrant  of  Fitoesa. 
—Latent  Eflbcts. — Eflfoct  of  InspectioiL 

Such  was  the  established  doctrine  of  the  English  law  when 
the  subject-matter  was  a  specific  chattel,  and  such  it  remains 
with  some  qualifications  to  be  hereafter  noted.  As  society 
advanced  and  commerce  traced  a  widening  circle,  orders 
were  giren  and  contracts  made  for  such  goods  as  the  buyer 
needed,  without  reference  to  any  particular  thing  or  parcel, 
and  as  there  was  nothing  to  indicate  what  the  purchaser 
was  to  have,  save  the  language  held  on  either  side,  it  was 
followed  in  the  absence  of  any  other  guide.^  Hence  arose  a 
train  of  consequences.  For  as  it  cannot  be  said  under  these 
circumstances,  as  it  may  in  the  instance  above  supposed  of  the 
horse,  that  whether  the  thing  tendered  does  or  does  not  cor- 
respond with  the  terms  of  the  contract,  it  is  still  that  which 
the  purchaser  agreed  to  buy,  he  may  not  only  refuse  to  accept 
or  pay,  but  recover  damages  for  the  default.  The  contract 
is  executory,  and  does  not  pass  the  title  until  the  thing  stipu- 
lated for  is  tendered  or  set  apart  on  one  side,  and  accepted 
on  the  other  ;^  and  hence  if  the  agreement  be  not  fulfilled  as 
regards  kind,  quality,  quantity,  or  time,  it  matters  not  that 
the  difference  is  slight,  and  will,  in  the  opinion  of  the  court 
or  jury,  have  no  injurious  consequences,  because  every  man 

1  Yoaghiogheny  Iron  and  Coal  Co.  v.  Smith,  16  P.  F.  8.  840;  Dailey 
V.  Green,  8  Harris,  118, 125. 
*  Ante. 
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is  entitled  to  judge  for  himself  in  such  matters  and  a  new 
contract  should  not  be  substituted  for  that  which  the  parties 
made.^ 

A  day's  delay  in  the  shipment  or  delivery,  or  sending  more 
or  less  than  the  quantity  contracted  for,  though  the  default 
be  only  of  a  few  bales  or  pounds,  or  forwarding  goods  that 
have  been  ordered  in  the  same  crate  or  receptacle  with  others 
that  have  not,  and  thus  throwing  the  burden  of  selection  on 
the  buyer,  will  therefore  as  effectually  exonerate  him,  and 
render  the  seller  as  liable  as  though  the  goods  were  behind* 
hand  for  weeks  or  months,  or  there  was  no  resemblance  be- 
tween the  thing  ordered  and  the  thing  sent.^ 

"When"  said  Woods,  J.,  in  Pope  v.  AUis,^  "the  subject- 
matter  of  a  sale  is  not  in  existence,  or  not  ascertained  at  the 
time  of  the  contract,  an  undertaking  that  it  shall,  when  exist- 
ing or  ascertained,  possess  certain  qualities  is  not  a  mere 
warranty,  but  a  condition,  the  performance  of  which  is  prece- 
dent to  any  obligation  upon  the  vendee  under  the  contract ; 
bcause  the  existence  of  those  qualities  being  part  of  the  de- 
scription of  the  thing  sold  becomes  essential  to  its  identity, 
and  the  vendee  cannot  be  obliged  to  receive  and  pay  for  a  thing 
different  from  that  for  which  he  contracted," 

In  Rommel  v.  Wingate  the  plaintiff  wrote  from  New  York 
to  the  defendant,  who  resided  in  Boston,  that  he  had  a  vessel 
of  375  tons  burthen  which  he  could  load  with  coal  on  the  fol- 
lowing Monday.  The  defendant  telegraphed,  in  reply,  "  Ship 
that  cargo  375  tons  immediately."  The  plaintiff  did  not  begin 
to  load  till  nine  days  afterwards,  and  then  shipped  892  tons : 
and  the  court  held  that  the  tender  was  invalidated  by  the 

1  Bowes  V.  Shand»  2  App.  Cases,  455,  465,  480. 

*  Coddington  v.  Faleologo,  L.  R.  2  Ex.  193;  Dixon  v.  Fletcher,  8  M.  & 
W.  145;  Cnnliffe  r  Harrison,  6  Ex.  906;  Levy  v.  Green,  8  E.  &  B.  575; 
Bowes  V.  Shand,  L.  R.  1  Q.  B.  Div.  470;  2  App.  Cases,  455;  Roberts  r. 
Beatty,  2  Penrose  &  Watts,  68;  Wright  v,  Barnes,  14  Conn.  518;  Nor- 
rington  v.  Wright,  116  U.  S.  188,  204;  Marland  v.  Stanwood,  101  Mass. 
470;  Rommel  v.  Wingate,  103  id.  827;  Dailey  v.  Green,  8  Harris,  118, 
126;  Youghiogheny  Iron  and  Coal  Co.  v.  Smith,  16  P.  F.  S.  340;  Woodle 
V.  Whitney,  23  Wis.  65. 

•  116  U.  8.  863,  871. 
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excess  as  well  as  by  the  delay,  and  that  the  defendant  wonld 
not  have  been  bound  to  accept  the  coal  had  it  arrived  in  time. 

It  is  in  general  enough  that  the  thing  tendered  under  an 
executory  contract  should  correspond  with  its  terms,  and  if  it 
does  not  meet  the  expectations  of  the  buyer,  the  fault  lies  in 
his  own  want  of  precision,  and  he  can  no  more  hold  the  seller 
answerable  than  if  he  had  singled  out  a  horse  or  carriage,  and 
agreed  to  the  owner's  terms  without  obtaining  a  warranty  that 
it  was  sound  or  fit  for  use.  There  is,  however,  this  difference, 
that  while  the  buyer  of  a  specific  thing  chooses  for  himself,  one 
who  agrees  to  purchase  or  gives  an  order  for  things  of  a  cer- 
tain kind  leaves  the  selection  to  the  vendor,  and  the  latter 
must  consequently  take  care  that  the  article  which  he  selects 
or  tenders  is  sound  and  merchantable,  and  has  no  defect  that 
unfits  it  for  the  uses  to  which  such  things  are  customarily 
applied.^ 

**  Where,"  said  Cockburn,  C.  J.,  in  the  case  last  cited,  "  the 
buyer  purchases  a  specific  article  the  maxim  caveat  emptor 
applies,  but  when  the  buyer  orders  goods  to  be  supplied  and 
trusts  to  the  judgment  of  the  seller  to  select  the  goods  which 
shall  be  applicable  to  the  purpose  for  which  they  are  ordered, 
there  is  an  implied  warranty  that  they  shall  be  reasonably 
fit  for  that  purpose." 

Such  is  confessedly  the  rule  where  the  vendor  is  also  the  man* 
ufacturer;^  and  the  principle  is  nearly  if  not  quite  the  same 
where  he  expressly  or  impliedly  agrees  to  furnish  or  select.* 
The  buyer  is  not  entitled  to  goods  of  any  particular  quality  or 
fineness,  but  has  a  right  to  insist  that  they  shall  be  of  medium 
quality  or  fineness,  and  free  from  such  defects  as  would  render 

1  Hart  V.  Wright,  17  Wend.  207;  Fish  t7.  Roeeberiy,  22  HI.  288;  Bab- 
oock  V.  Trice,  18  id.  420;  Doane  v.  Dunham,  65  id.  512,  516;  79  id. 
131;  Jones  v.  Bright,  5  Bing.  538;  Randall  v.  Newson,  2  Q.  B.  102; 
Howard  v.  Hoey,  23  Wend.  350. 

s  Howard  v.  Hoey,  28  Wend.  360;  Wright  v.  Barnes,  14  Conn.  518; 
Kellogg  v.  Denslow,  14  id.  411. 

•  See  Gaylord  Man.  Co.  r.  Allen,  63  N.  Y.  515;  Beals  v.  Olmstead,  24 
Vt.  114;  Brown  v.  Sayles,  27  id.  227;  Rodgers  o.  Niles,  11  Ohio  St 
48;  Mann  t;.  £yeri»n,  32  Ind.  855;  Fish  v,  Roseberry,  22  BL  288; 
Chicago  Packing  &  Pork  Co.  v.  Tilton,  87  id.  547,  555. 
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them  ungoited  to  the  use  to  which  such  things  are  customarily 
put.^ 

Where,  for  instance,  there  is  nothing  in  the  wording  of  an 
order  for  a  threshing  or  sewing  machine,  or  the  circumstances 
under  which  it  is  given,  to  lessen  the  vendor's  responsibility 
or  indicate  which  among  the  multitude  of  such  contrivances 
he  is  to  procure  or  make,  the  purchaser  is  not  bound  to 
accept  and  pay  for  a  machine  which  cannot  be  usefully  and 
practically  employed.*  The  rule  was  so  stated  by  Cowen,  J., 
in  Howard  v.  Hoey,^  and  the  English  law  said  to  be  substan- 
tially the  same,  as  regards  contracts  in  genere  for  the  de- 
livery of  things  of  a  certain  kind,  as  that  which  is  administered 
on  the  continent  of  Europe,  and  formerly  prevailed  at  Rome. 

<<  Agreeably  to  Bacon's  Abridgment^  a  tender  of  any  sort 
of  goods  should,  unless  they  are  to  be  delivered  according  to 
some  sample,  be  made  in  a  middling  kind  of  goods  of  the 
sort"  This  subject  is  well  considered  by  Mr.  Ghipman  in  his 
treatise  on  Contracts,^  on  principles  that  are  universally 
understood,  namely,  that  where  there  is  a  contract  to  deliver 
an  article  (for  example,  a  note  for  one  hundred  bushels  of 
wheat),  merchantable  or  marketable  quality  is  always  intended 
by  the  parties ;  such  as  would  bring  the  average  market  price 
at  least.^  Suitableness  enters  into  every  promise  to  deliver 
articles  of  manufacture.  A  man  orders  a  garment  or  a  pair  of 
shoes  for  himself:  would  any  one  imagine  that  because  no 
express  warranty  of  fitness  was  made,  either  could  not  be  re- 
turned or  a  recovery  resisted  after  notice  to  take  it  back,  pro- 
vided it  failed  in  reasonably  fitting  the  intended  wearer? 
With  regard  to  performing  or  tendering  a  thing  under  execu* 
tory  contracts  of  this  kind,  Mr.  Ghipman  very  properly  refers 
to  what  Pothier  says  of  contracts  for  delivering  an  indeter- 
minate thing  of  a  particular  kind,  where,  as  he  says,  every 

1  Bodgen  o.  Niles,  11  Ohio  St.  48;  Story  on  Contracts,  §  886;  Brooms 
Legal  Maxims,  614. 

s  Parsons  on  (Contracts,  686;  Fort  Carbon  lion  Co.  o.  OioTes,  18  P.  F.  S. 
149, 151. 

•  23  Wend.  852.  «  Tender  B.  1.  pi.  2.  •  p.  82,  «l  S07. 

•  Per  Nelson  J.  in  Gallagher  v.  Waring,  9  Wend.  .20. 
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individual  comprised  in  the  specified  claBs  is  in  faeuUate  «oItf- 
tionis^  but  must  be  good,  lawful,  merchandisable,  of  suitable 
quality,  good  and  sufficient  in  its  kind,  that  is,  it  should  not 
have  any  remarkable  defect.  I  use  the  words  found  in  and  illus- 
trated by  different  parts  of  Article  288  in  Part.  2,  oh.  8,  §  8, 
of  Pothier  on  Obligations.  For  as  to  this  class  of  contracts,  it 
may  be  said  that  the  English  law,  and  therefore  our  own,  agrees 
with  the  Continental  or  Roman  law,  the  rule  of  which  in  rela- 
tion to  all  sales,  both  executed  and  executory,  is  caveat  venditor 
not  caveat  emptor.^  The  common  law  will,  I  think,  be  found 
to  have  acted  universally  on  the  former  rule  in  respect  to  ex- 
ecutory sales,  or  more  properly  speaking,  agreements  to  make 
sales  of  indeterminate  things ;  though  I  do  not  find  any  case 
expressly  holding  the  distinction.  In  short,  there  is  always  a 
warranty  or  promise  implied  that  the  indeterminate  ^hing  to 
be  delivered,  should  at  least  not  have  any  remarkable  defect ; 
though  the  rule  of  the  common  law  is  clearly  otherwise  in  re- 
spect to  what  is  properly  denominated  a  sale. "  ' 

A  different  rule  has  been  laid  down  in  Pennsylvania,  whidi 
puts  executed  and  executory  sales  on  the  same  footing  as 
regards  the  duty  of  the  buyer  to  see  that  the  goods  are  sound.' 
In  Ryan  t;.  Ulmer,  an  order  sent  by  mail  for  two  car-loads 
of  "  sweet  pickled  hams,"  and  which  might  seemingly  have 
been  filled  by  the  delivery  of  any  goods  corresponding  to  its 
terms,  was  held  not  to  render  it  incumbent  on  the  seller  to 
furnish  meat  that  was  ^^  sweet,  sound,  and  fit  to  be  used  in  the 
trade."  The  court  held  that  although  the  parties  were  at  a 
distance,  and  there  was  no  inspection  or  opportunity  for  in- 
spection, the  descriptive  words  were  no  part  of  the  contract 
save  as  to  kind. 

It  results  from  this  decision,  that  even  when  the  duty  and 
responsibility  of  choosing  devolve  on  the  vendor,  and  tiie 
thing  ordered  is  provisions,  he  may  procure  in  the  market, 
or  select  from  his  own  stores  meats  that  are  unsound,  forward 

1  Wright  V.  Hart,  18  Wend.  440;  Waring  v.  Mason,  18  id.  425,  per 
Walworth,  C. 

•  Howard  ».  Hoey,  23  Wend.  860. 

•  Ryan  v.  Uhner,  16  Weekly  Notes  of  Caaee,  121. 
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them  to  the  purchaser,  and  demand  and  recover  the  full  con- 
tract price. 

The  role,  as  laid  down  in  Howard  v,  Hoey  and  generally 
recognized  and  applied  in  England  and  the  United  States,  is 
confined  to  contracts  that  may  be  fulfilled  by  the  delivery  of 
any  goods  of  the  kind  prescribed,  but  was  in  the  recent  case  of 
Doane  v.  Dunham,^  treated  as  applicable  to  the  sale  of  a  given 
quantity  or  number  out  of  a  mass,  as  where  one  hundred  barrels 
of  flour  are  standing  in  a  warehouse,  and  twenty  are  sold  with- 
out being  specifically  designated ;  or  a  vendor  exhibits  a  cask 
of  sherry,  which  the  purchaser  tastes  and  approves,  and  agrees 
to  take  five  gallons.  Under  these  circumstances  the  contract 
is  so  far  executory  that  the  title  does  not  pass  until  the  goods 
are  accepted  by  the  purchaser,  or  set  apart  or  forwarded  in 
pursuance  of  an  express  or  implied  authority  from  him  ;  and 
in  the  case  above  cited,  it  was  held  to  follow  that  he  is  entitled 
to  require  that  they  shall  be  sound  and  merchantable,  and  may 
reject  them  if  they  are  not.  McAllister,  J.,  said  :  "  By  the 
contract  in  the  case  at  bar,  the  price  was  to  be  paid  and  sugar 
delivered  in  the  future.  There  was,  at  the  time  of  making  it, 
no  selecting  or  setting  apart  of  any  specific  barrels  from  the 
mass  in  store  so  as  to  pass  the  property  in  presenti.  The 
contract  was  therefore  executory,  and  the  goods  not  purchased 
upon  inspection.  Under  such  circumstances,  the  law  will  im- 
ply that  the  parties  contemplated  the  sugar  should  be  of  a  fair 
and  merchantable  quality,  and  will  raise  a  warranty  to  that 
effect.  It  was  Dunham's  duty  to  deliver  sugar  of  that  kind, 
which  should  answer  the  character  and  be  of  the  quality  con- 
templated, bringing  the  average  market  price.  Nothing  short 
of  this  can  be  regarded  as  performance.' 

"  The  barrels  delivered  to  the  defendant's  teamster  were  of 
Dunham's  selection  from  the  mass  in  his  store.  The  contract 
being  executory,  the  law  gave  the  defendants  a  reasonable  time 
in  which  to  make  a  fair  examination,  and  see  if  the  sugar  an- 
swered the  character  and  quality  of  that  called  for  by  the  con- 

1  65  HI.  512,  516. 

*  Babcock  o.  Trice,  18  HI.  420;  Misner  v.  Granger,  4  Gilm.  69;  How- 
ard r.  Hoey,  28  Wend.  850. 
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tract  What  is  such  reasonable  time  is  to  be  determined  upon 
by  the  jury  in  view  of  all  the  circumstances.  If  the  defend- 
ants failed  to  make  the  examination  within  such  reasonable 
time,  they  will  be  precluded  from  the  right  to  offer  it  back, 
rescind  the  contract,  and  avoid  payment  on  that  ground,  but 
would  still  have  the  right  to  rely  upon  the  warranty  implied 
by  law  in  mitigation  of  damages  under  the  general  issue,  or, 
in  other  words,  will  be  liable  upon  a  qitantnAm  meruit  for  the 
goods.  If,  on  the  other  hand,  they  retained  the  goods  only  a 
reasonable  time  for  examination,  and  immediately  upon  dis- 
covering that  they  were  not  of  the  character  or  quality  called 
for  by  the  contract,  they  notified  the  vendor  to  take  them  back, 
then  the  contract  was  rescinded,  and  no  recovery  could  be  had 
for  the  price."  ^ 

The  view  taken  in  this  instance  can  hardly  be  accepted  with- 
out reservation.  The  bare  fact  that  the  vendor  has  articles  of 
the  kind  on  hand,  and  that  both  parties  look  to  them  as  a 
probable  and  obvious  source  of  supply,  will  not,  as  Gowen,  J., 
observed  in  Howard  v.  Hoey,  absolve  him  from  the  obligation 
to  deliver  merchantable  goods,  for  if  his  own  stock  is  deficient, 
he  should  look  elsewhere  and  select  sound  and  merchantable 
wares ;  but  the  case  is  widely  different  when  the  purchaser 
agrees  to  take  a  certain  quantity  of  a  mass  which  lies  open 
for  inspection,  and  is  seen  or  approved,  because  the  choice  is 
then  virtually  made  and  all  that  remains  is  to  tender  or  set 
apart  the  required  number  or  amount.^  It  is  nevertheless  an 
implied  condition  that  the  parcels  or  bales  exhibited  should  be 
a  fair  sample  of  the  whole,  and  a  buyer  who  after  examining 
one  of  a  hundred  barrels  of  flour  standing  in  a  warehouse, 
and  finding  it  good,  orders  ten,  will  not  be  bound  to  accept 
them  if  they  prove  inferior  to  that  which  he  saw  and  approved. 

This  distinction  was  disregarded  in  Selser  v.  Roberts,  where 
a  buyer  who  agreed  to  take  a  hundred  boxes  of  canned  peaches 
from  a  lot  shown  by  the  seller,  after  examining  four  and  find* 
ing  them  sound,  was  compelled  to  pay  the  contract  price  for 
the  whole,  although  half  proved  to  be  mouldy  and  unsound. 

1  2  Kent,  Com.  Marg.  470,  480. 
>  Selser  t.  Boberts,  105  Fa.  242. 
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The  anthorities  agree  that  so  far  as  the  purchaser  relies 
on  his  own  judgment  he  must  bear  anj  loss  that  may  arise 
from  his  want  of  skill  or  knowledge,  whether  the  sale  be 
executory  or  of  a  specific  thing.  A  buyer  who,  instead  of 
using  general  terms  and  throwing  the  burden  of  selection 
on  the  vendor,  orders  a  machine  like  one  which  he  has 
seen,  or  by  the  name  under  which  machines  of  a  particular 
make  are  generally  known,  may  hold  the  vendor  answer- 
able for  bad  workmanship  or  materials,  but  not  for  a  defect 
arising  from  the  method  or  principle  of  construction,  which 
he  has  virtually  designated  or  prescribed.*  In  Ollivant  v. 
Bayley,  the  defendant  saw  a  machine,  and  ordered  one  like 
it,  and  the  plaintiff  agreed  in  writing  to  *^  make  a  two-color 
printing  machine  on  my  patent  principle."  The  machine  was 
made  and  delivered,  but  tiie  defendant  refused  to  pay  for  it,  on 
the  ground  that  it  was  practically  useless  for  printing  in  two 
colors. 

The  judge  before  whom  the  cause  was  tried,  told  the  jury 
that  if  the  defendant  ordered  a  known  and  ascertained  article 
he  was  liable,  whether  it  did  or  did  not  answer  the  purpose 
for  which  it  was  bought,  but  that  if  it  was  not  so  known  or 
ascertained,  and  the  defendant  simply  ordered  and  the  plain- 
tiff agreed  to  supply  a  machine  for  printing  two  colors,  there 
could  be  no  recovery  unless  the  instrument  was  reasonably  fit 
for  use.  They  took  the  former  view  and  rendered  a  verdict 
for  the  plaintiff,  which  was  upheld. 

This  decision  is  obviously  near  the  dividing  line,  but  may  be 
explained  on  the  ground  that  the  words  ^^  on  my  patent  princi- 
ple "  were  the  key  to  the  entire  contract,  and  only  rendered 
the  plaintiff  answerable  for  making  such  a  machine  as  that 
principle  was  capable  of  producing  when  applied  in  good  faith, 
with  due  care  as  to  the  workmanship  and  materials.^ 

1  Misner  v.  Granger,  4  Gilm.  69;  Chanter  v,  Hopkins,  4  M.  &  W. 
809;  Ollivant  v.  Bayley,  5  Q.  B.  288;  Whitmore  v,  8oath  Boston  Iron 
Co.,  2  Allen,  58;  Tilton  Safe  Co.  v.  Tisdale,  48  Vt.  88;  Walker  v.  Pue, 
57  Md.  155;  Rioe  v,  Forsyth,  41  id.  889;  Port  Carbon  Iron  Co.  v.  Groves, 
18  P.  F.  S.  149;  Parsons  on  Contracts,  586. 

'  McGraw  o.  Fletcher,  85  Mich.  104;  Robinson  v  Chandler,  56  Ind. 
975. 
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In  like  manner,  where  a  written  offer  of  a  ^'  Mulay  curved- 
slide  saw-mill "  was  accepted  by  the  purchaser,  the  implied 
undertaking  was  said  to  be  that  the  machine  so  contracted  for 
would  perform  such  work  as  that  kind  of  saw-mill  ought  rea- 
sonably to  perform,  and  not  that  it  would  answer  the  purpose 
of  other  kinds  of  saw-mills,  nor  even  of  a  Mulay  saw-mill 
constructed  without  a  curved  slide,  and  an  averment  that  the 
machine  so  sold  would  not  '^  saw  lumber  "  was  held  to  be  in- 
sufficient as  not  disclosing  a  breach  of  the  contract  established 
by  the  proofs. 

Time  brought  with  it  an  intermediate  case,  where  the  sale  is 
not  simply  of  specific  goods,  but  of  the  goods  as  being  of  a 
certain  quality  or  kind ;  and  it  is  now  established  in  the  Eng- 
lish courts,  and  generally  in  our  own,  that  if  the  goods  do  not 
answer  the  description  they  may  be  rejected,  and  the  vendor 
made  answerable  for  the  default. 

The  contract  is  still  executory  and  does  not  pass  the  right 
of  property  without  acceptance,  but  instead  of  being  general 
for  such  things  as  it  describes,  is  for  a  specific  thing  of  a 
certain  quality,  and  cannot  be  satisfied  unless  the  very  thing 
is  delivered,  nor  unless  it  answers  to  the  words  employed. 
Without  some  such  rule,  business  could  not  be  securely  prose- 
cuted in  great  commercial  centres  like  New  York  and  London, 
where  the  buyer  is  often  unacquainted  with  the  seller,  and 
caveat  emptor  becomes  impracticable  from  the  want  of  time 
and  opportunity  to  inspect  the  goods.  The  purchase  of  a 
sack  of  peas  does  not,  as  Lord  Abinger  pointed  out  in  Chanter 
V.  Hopkins,^  impose  any  obligation  on  the  buyer,  if  the  con- 
tents are  in  fact  beans,  although  it  may  render  the  seller 
liable  in  damages  unless  he  is  exonerated  on  the  ground  of  a 
mistake  which  renders  the  contract  void,  and  it  will  make  no 
difference  that  the  sack  was  lying  in  the  seller's  warehouse 
and  might  have  been  examined  by  the  buyer.  For  a  like  rea- 
son, one  who  agrees  to  buy  a  cask  of  wine  which  is  shown  to 
him  as  sherry,  is  not  bound  to  accept  the  wine  if  it  proves  to 
be  Marsala,  unless  it  appears  that  he  relied  on  his  own  judg- 
ment, and  agreed  to  take  that  very  wine,  whether  it  did  or  did 
1  4  M.  &  W.  899. 
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not  answer  to  the  description  given  by  the  vendor.^  So  when 
turnip  seed  was  sold  as  '^  Skirving's  Swedes/'  the  descriptive 
words  were  held  to  be  not  a  warranty,  but  an  integral  part  of 
the  contract  that  would  not  be  satisfied  by  the  delivery  of 
seed  of  a  different  kind.^ 

The  distinction  seems  to  have  been  little  known  to  the  com- 
mon law  which  regarded  the  descriptive  words  used  by  the 
vendor  as  either  a  representation  that  imposed  no  liability 
unless  consciously  false,  or  a  warranty  that  might  render  him 
answerable  in  damages,  but  was  not  of  the  essence  of  the  con- 
tract and  could  not  be  set  up  as  a  defence  to  an  action  for  the 
price.  PrcBsentia  corporis  toUit  errorem  nominia  was  held  to 
be  a  sufficient  answer  to  a  complaint  that  the  purchaser  had 
not  got  what  he  asked  for  and  expected  to  receive ;  or,  as  it  was 
sometimes  quaintly  put,  his  eyes  were  his  market,  and  if  they 
were  not  used  to  good  purpose  it  was  his  folly  and  not  the 
seller's  fault.  The  courts  are  now  governed  by  the  intention 
of  the  parties  as  disclosed  by  the  language  held  on  either 
side,  rather  than  by  set  rules  and  arbitrary  presumptions, 
and  if  the  subject-matter  is  defined  as  regards  properties  or 
species,  the  thing  tendered  or  delivered  must  not  only  be 
physically  the  same  as  that  shown  to  the  purchaser  or  desig- 
nated by  marks  or  brands,  but  be  what  he  stipulated  for  or 
agreed  to  take  in  other  and  not  less  material  particulars. 

Regard  must  be  had  in  the  application  of  the  principle  to 
the  distinction  between  kind  and  quality,  and  an  undertaking 
for  kind  will  not  render  tlie  seller  answerable  for  defects  of 
quality  which  do  not  affect  the  kind,  nor  will  a  stipulation  that 
the  quality  shall  be  at  the  buyer's  risk  preclude  him  from 
insisting  on  an  exact  performance  as  regards  kiud.^  In 
Shepherd  v.  Kain  a  ship  was  advertised  for  sale  as  copper- 
fastened,  to  be  taken  with  all  faults  without  any  liability 
for  any  defect  whatsoever,  and  a  recovery  was  had  against 
the  vendor  on  proof  that  some  of  the  fastenings  were  not  cop* 
per,  because  ^'  without  faults "  signified  such  faults  as  were 
consistent  with  the  ship  being  as  described,  to  wit,  copper- 

1  Bomkins  v.  Sevan,  8  Rawle,  28.         *  Allan  v.  Lake,  18  Q.  B.  247. 
s  Shepherd  v.  Kain,  5  B.  &  Aid.  240;  Nichol  v.  Godts,  10  Ex.  191. 
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fastened.    The  phrase  ^^  without  faults  "  receired  a  like  intei^ 
pretation  in  Whitney  v.  Boardman.^ 

Whether  the  seller  describes  or  designates  the  goods  in 
terms,  or  refers  the  buyer  to  a  sample  shown  at  the  tLme,  or 
to  the  articles  delivered  to  him  or  to  another  on  a  former 
occasion,  the  effect  is  the  same,  and  if  intended  as  an  under- 
taking equally  obligatory.  In  Dayton  v.  Hooglund,^  the  plain- 
tiffs wrote  to  the  defendants,  who  were  manufacturers  of  nuts 
and  bolts  in  Cincinnati,  that  they  had  sold  a  lot  of  Swedish 
iron  to  Steers  &  Potts  in  Philadelphia,  and  that  if  the  de- 
fendants wished  to  test  the  quality  of  the  iron  they  mi^t  buy 
a  ton  from  Steers  &  Potts  and  try  it.  The  defendants  pur- 
chased as  suggested,  and  finding  the  iron  excellent  ordered 
twenty  tons  of  the  same  brand  from  the  plaintiffs.  The  latter 
manufactured  and  forwarded  the  quantity  required ;  but  the 
iron  proved  to  be  of  inferior  quality  and  unfit  for  use  in  the 
defendants'  business,  and  the  court  held  that  the  sale  was 
virtually  by  sample  of  iron  of  the  quality  of  that  furnished 
to  Steers  &  Potts,  and  that  as  it  did  not  answer  that  descrip- 
tion the  defendants  might  either  return  it  to  the  plaintiffs,  or 
keep  it  and  recoup  the  damages  arising  from  the  breach. 

In  Wieler  v.  Schilizzi,'  the  court  left  it  to  the  jury  to 
say  whether  an  admixture  of  fifteen  per  cent  of  mustard  seed 
destroyed  the  distinctive  character  of  a  commodity,  which  had 
been  sold  as  Calcutta  linseed  tale  quale;  and  they  found  a 
verdict  for  the  purchaser,  which  was  sustained  notwithstand- 
ing  the  words  which  indicated  that  the  description  was  not  ab- 
solute, and  that  if  the  quality  was  like  it  need  not  be  the  same. 

It  is  not  essential  to  the  operation  of  the  rule  that  the  de- 
scription shall  be  formal  or  at  length,  and  the  designation  of 
that  which  is  offered  for  sale  by  a  specific  name  as  ^^  opium  " 
is  an  undertaking  which,  if  the  article  proves  to  be  spurious 
or  of  a  different  kind,  will  entitle  the  vendee  to  reject  it  and 
render  the  vendor  answerable  in  damages.^ 

The  difference  need  not  be  entire,  and  it  is  enough  that 

1  118  Mass.  242.  '  80  Ohio  St.  671.  >  17  C.  B.  619. 

«  Beggio  V.  Braggiotti,  7  Cosh.  166;  Hawkins  v.  Femberton,  51  N.  T. 
198. 
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there  is  a  failure  in  a  distinctiye  particular  which  gives  char- 
acter to  the  whole.  A  man  who  buys  sherry  cannot  therefore 
be  compelled  to  accept  madeira,  nor  a  buyer  of  whiskey,  rum, 
though  the  bulk  of  the  liquor  is  in  either  case  water  and  al- 
cohol, and  the  difference  lies  in  the  essential  oils  which  give 
flavor  to  wine  and  spirits.  In  like  manner,  it  is  a  defence  to  an 
executory  contract  for  the  delivery  of  coal  that  it  is  so  mixed 
with  slate  or  stones  as  to  be  unmerchantable  or  unfit  for  use  ;^ 
and  the  rule  applies  to  every  adulteration  which  renders  the 
commodity  commercially  other  than  it  is  designated.^  So  if 
the  order  is  for  sheathing  copper  and  the  copper  tendered  is 
of  a  different  sort,  the  contract  is  as  much  broken  as  if  the 
vendor  had  sent  iron  or  lead.^ 

Oral  contracts  obey  the  same  rule  in  this  regard  as  written, 
and  if  the  goods  do  not  answer  to  the  description,  the  vendor 
is  answerable  and  the  buyer  discharged ;  ^  although  there  is 
this  difference,  that  while  the  writing  will  be  interpreted  by 
the  court  in  view  of  all  that  it  contains,  and  without  regard  to 
extrinsic  promises  or  declarations,^  an  oral  contract  must  be 
left  to  the  jury,  and  what  passes  before  the  parties  come  to 
terms  is  not  necessarily  excluded  from,  nor  what  is  said  at 
the  time  part  of  the  contract.^ 

In  Hawkins  v.  Pemberton,^  the  sale  took  place  at  auction, 
and  the  auctioneer's  designation  of  a  commodity  as  blue  vit- 
riol or  sulphate  of  copper,  which  in  truth  consisted  princi- 
pally of  sulphate  of  iron,  was  held  to  be  a  constituent  element 
of  the  contract  which  must  be  fulfilled  in  order  to  bind  the 
purchaser. 

1  Edwards  v.  Haihaway»  1  Phila.  647. 

s  Jones  9.  Just,  L.  R.  3  Q.  B.  197;  Wieler  v.  Schilizzi,  17  G.  B.  619; 
Terry  v.  Bissell,  26  Conn.  28. 

*  Chanter  v.  Hopkins,  4  M.  &  W.  899,  404 ;  Jones  v.  Bright,  6  Bing. 
688. 

«  Wolcott  V.  Mount,  36  N.  J.  L.  262,  267;  9  id.  496;  Bannerman  v. 
White,  10  C.  B.  n.  s.  844. 

*  Nichol  i».  Godts,  10  Ex.  191. 

*  Wolcott  v.  Mount,  36  N.  J.  L.  262 ;  Borrekins  v.  Bevan,  3  Rawle,  23, 
89.  See  Osgood  v.  Lewis,  2  Harris  &  Gill,  495;  Jones  v.  Bright,  6  Bing. 
633.  »  61  N.  Y.  198. 
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It  may  be  observed  in  this  connection  that  while  the  booght- 
and-sold  notes,  which  are  customarily  exchanged  in  England 
and  not  infrequently  in  the  United  States,  embody  the  con- 
tract and  cannot  be  varied  orally ;  this  is  not  true  of  the  in- 
voice or  bill  of  parcels,  which  is  a  mere  memorandum  or 
recital  of  what  is  tendered  or  delivered  for  the  purpose  of 
carrying  the  contract  into  effect,  although  it  may  be  strong  or 
even  conclusive  evidence  against  the  vendor  from  whom  it 
proceeds,  or  as  regards  an  acquiescent  purchaser.^ 

The  vendor's  liability  in  cases  of  this  description  is  not  on 
the  ground  of  warranty,  but  for  a  failure  to  fulfil  the  agree- 
ment by  tendering  that  which  he  agreed  to  sell ;  ^  and  as  the 
title  will  not  pass  in  the  absence  of  a  waiver,  or  a  new  contract 
arising  from  delivery  and  acceptance,  the  purchaser  cannot 
maintain  trover  or  replevin,  and  his  right  to  damages  is  limited 
to  the  difference  between  the  price  and  the  sum  which  the 
chattel  would  have  been  worth  had  it  been  of  the  kind  de- 
scribed.^ Such  at  least  is  the  rule  prima  facie  and  wherever 
the  buyer  is  entitled  to  reject  the  goods,  although  the  question 
is  one  of  intention,  and  it  may  appear  that  he  agreed  to  take 
them  whether  they  were  or  were  not  as  described,^  and  seek 
compensation  in  a  reduction  of  the  price  or  a  suit  for  dam- 
ages, or  in  other  words,  that  the  description  was  a  warranty 
and  not  a  substantive  part  of  the  contract. 

It  does  not  necessarily  vary  the  case  that  the  goods  are  seen 
and  approved,  because  the  contract  may  still  relate  to  what 
they  are  described  as  being,  as  well  as  to  what  they  are.^  In 
Josling  V.  Eangsford,^  oxalic  acid,  or  what  passed  as  such,  was 

1  Power  t;.  Barham,  4  Ad.  &  E.  473 ;  Wolcott  v.  Mount,  36  N.  J.  L.  262; 
Borrekins  v.  Bevan,  3  Bawle,  23,  39;  Jones  v.  Bright,  5  Bing.  533. 

*  Haase  v.  Nonemacher,  21  Minn.  486;  Cooch  v.  Money,  5  DeL  177» 
Dayton  v.  Hooglund,  39  Ohio  St.  671. 

*  Chanter  v.  Hopkins,  4  M.  &  W.  399;  Mondel  v.  Steel,  8  id.  858. 
«  See  Wolcott  v.  Mount,  36  N.  J.  L.  262. 

•  Borrekins  v.  Bevan,  8  Rawle,  28,  48;  Jones  v.  Bright,  5  Bing.  533 
Mody  V.  Gregson,  L.  R.  4  Ex.  49,  54;  Tye  v.  Fynmore,  3  Gamp.  462 
Power  V.  Barham,  4  Ad.  &  E.  478;  Henshaw  v.  Bobbins,  9  Met  88 
Wolcott  V.  Mount,  36  N.  J.  L.  262. 

•  13  C.  B.  K.  8.  44. 
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sold  without  warranty,  examined  by  the  purchaser  and  deliv- 
ered, but  proved  though  not  until  the  greater  part  had  been 
used,  to  have  been  adulterated  with  sulphate  of  magnesia,  a 
defect  not  visible  to  the  naked  eye  nor  easily  discoverable 
without  analysis.  The  jury  were  instructed  that  there  was 
no  evidence  of  a  warranty,  and  the  question  was  whether  the 
article  in  dispute  was  oxalic  acid  in  the  sense  in  which  the 
term  was  used  and  understood  in  trade.  If  it  did  not  come 
within  the  meaning  of  the  term,  as  thus  defined,  the  vendors 
were  answerable,  although  they  had  declined  to  warrant  the 
strength  of  the  acid. 

A  recovery  may,  agreeably  to  the  authorities,  be  had  on  a 
specific  warranty  although  the  defect  would  be  obvious  to  an 
experienced  eye,  or  as  appears,  even  when  it  is  patent  and 
known  to  the  buyer ;  ^  and  the  rule  applies,  although  with  less 
force,  when  specific  goods  are  sold  as  being  of  a  certain  kind.' 
The  question  then  is.  What  is  the  subject-matter  of  the  con- 
tract,—  the  thing  seen  or  the  thing  described?  and  if  the 
buyer  knew  that  the  goods  did  not  answer  the  description 
they  cannot  justly  be  rejected  if  there  is  no  other  ground.* 
A  general  warranty  may  be  limited  or  controlled  by  proof 
that  the  plaintiff  was  aware  of  a  particular  defect,^  and  the 
reason  is  stronger  where  the  allegation  is  that  the  thing  ten- 
dered is  not  that  which  the  purchaser  agreed  to  buy.*^  It  has 
nevertheless  been  held  that  a  written  contract  of  sale  cannot 
be  explained  or  qualified  by  proof  that  the  purchaser  knew 
that  the  commodity  was  other  than  that  therein  described.^ 
InNichol  v.  Godts^  the  bought  note  was  as  follows:  "Sold 
this  day  for  Nichol  &  Sons  to  U.  A.  Godts  the  four  under- 
mentioned parcels  of  foreign  refined  rape  oil  warranted  only 
equal  to  samples."    It  appeared  in  evidence  at  the  trial  that 

1  Finney  v.  Andrns,  41  Yt.  631 ;  House  v.  Fort,  4  Blackf.  296;  Scar- 
boroogh  o.  Beynolds,  13  Rich.  98. 

<  Tye  V,  Fjrnmore,  3  Camp.  462;  Hensbaw  v.  Bobbins,  9  Met.  83. 

•  Welsh  V.  Carter,  1  Wend.  185. 

^  See  Margetson  v.  Wright,  7  Bing.  603;  Vendewalker  v.  Osmer,  65 
fiarb.  556. 

•  See  Henshaw  v.  Bobbins,  9  Met.  SQ,  89. 

•  Nichol  V.  Godts,  10  Ex.  191.  ▼  10  Ex.  19L 
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although  the  oil  was  identical  in  quality  with  the  samples,  it 
was  largely  adulterated  witli  hemp  oil;  but  witnesses  were 
called  on  the  other  side  who  testified  that  the  buyer  was  in- 
formed that  the  oil  was  mixed  to  some  extent  with  other  oils, 
and  that  the  vendor  simply  undertook  that  it  should  corres- 
pond to  the  samples.  The  jury  were  nevertheless  instructed 
that  the  clause  concerning  the  samples  related  only  to  the 
quality  of  the  article,  and  that  the  buyer  was  entitled  under 
the  contract  to  rape  oil,  unless  the  seller  could  show  that 
agreeably  to  the  settled  usage  of  the  oil  trade,  rape  oil  was  un- 
derstood to  mean  a  mixture  of  rape  and  hemp-seed  oil,  and 
that  the  only  question  before  them  was  as  to  the  existence  of 
such  a  custom.  They  found  reluctantly  for  the  buyer,  adding 
that  they  did  so  on  the  legal  effect  of  the  contract,  and  that 
he  well  knew  what  he  was  buying.  The  court  held  in  refus- 
ing a  motion  for  a  new  trial,  that  the  interpretation  put  on  the 
contract  was  correct,  and  that  testimony  was  not  admissible  to 
vary  the  effect  of  the  written  words.  If  that  sort  of  evidence 
was  admitted  every  written  document  would  be  at  the  mercy 
of  witnesses  who  might  be  called  to  swear  to  anything. 

It  may  be  thought  that  this  decision  goes  too  far.  In  stat- 
ing that  the  contract  was  "  only  warranted  equal  to  samples," 
the  vendor  obviously  meant  to  indicate  that  he  undertook  for 
nothing  more,  and  the  writing  should  seemingly  have  been 
construed  as  a  whole.  Moreover,  the  ambiguity  was  latent, 
growing  out  of  the  application  of  the  contract  to  the  facts. 
When  the  parol  evidence  disclosed  that  there  were  no  such 
^'  parcels  "  as  the  contract  called  for,  other  evidence  of  a  like 
kind  might  well  be  adduced  to  show  what  the  parties  really 
had  in  view.  It  is  a  general  principle  that  a  cloud  raised  by 
the  testimony  of  witnesses  may  be  dissipated  in  the  same  way. 
The  maxim  prcesentia  corporis  tollit  errorem  naminU  may  be 
pushed  too  far,  but  should  not  be  lost  sight  of  in  determin- 
ing whether  the  subject-matter  is  the  thing  seen  or  the  thing 
described. 

Whether  the  purchaser  examines  the  goods  or  a  specimen 
or  sample,  the  principle  is  the  same  and  he  is  equally  entitled 
to  show  that  they  do  not  answer  the  description  given  by  the 
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vendor.  For  as  all  that  a  sale  bj  sample  implies  is  an  under- 
taking for  the  identity  of  the  bulk,  it  will  not  negative  or 
exclude  any  express  or  implied  undertaking  which  relates 
equally  to  both,^  and  the  law  was,  as  we  have  seen,  so  held  in 
Nichol  V,  Godts,  notwithstanding  an  explicit  stipulation  that 
the  goods  were  "  warranted  only  equal  to  sample."* 

It  is  immaterial  as  regards  the  application  of  the  princi- 
ple whether  the  descriptive  words  are  contdned  in  a  note  or 
memorandum  executed  when  the  contract  is  concluded  or  re- 
duced to  writing,  or  in  an  offer  made  on  one  side  and  accepted 
on  the  other ;  and  the  description  given  in  an  advertisement 
published  by  the  seller,  or  the  order  sent  by  the  purchaser  will 
consequently  be  binding  on  both  parties  unless  the  sale  ap- 
pears to  have  been  made  on  a  different  basis.^ 

In  the  instances  above  cited  the  variance  was  in  kind ;  but 
it  is  not  less  well  settled  that  the  description  must  be  substan- 
tially exact  as  regards  quality,  and  if  a  commodity  which 
has  been  advertised  before  the  sale,  or  is  described  subse- 
quently in  the  bill  of  parcels  as  sound  or  chemically  pure, 
proves  to  be  damaged  or  adulterated  it  may  be  rejected  and  a 
recovery  had  in  damages.* 

In  Bannerman  v.  White,*  the  seller  offered  his  year's  growth 
of  hops.  Samples  were  produced,  and  before  the  price  was 
mentioned  the  buyer  inquired  had  sulphur  been  used,  for  if  it 
had  been  he  would  not  even  ask  the  price.  He  was  told  it  had 
not,  and  the  price  was  then  fixed,  and  the  hops  sent  to  his  ware- 
house and  weighed  in  the  presence  of  both  parties.  He  dis- 
covered some  six  weeks  afterwards  that  a  small  portion  of 
the  hops  had  been  sulphured  and  mixed  with  the  others,  and 
wrote  the  respondent  that  the  contract  was  at  an  end.  The 
seller  brought  suit  for  the  purchase-money,  and  the  jury 
found  that  the  affirmation  that  no  sulphur  had  been  used  was 

1  Mody  V.  Gregaon,  L.  B.  4  Ex.  49 ;  Henshaw  o.  BobbinB^  9  Met.  83. 

*  Ante. 

*  Bradford  r.  Manly,  18  Mass.  189 ;  Shepherd  v.  Eain,  5  B.  &  Aid.  240 
^  Richmond  Mannf.  Co.  v.  Farqoar,  8  Blackf.  89;  see  Mallan  v. 

Badloff,  17  C.  B.  n.  s.  588. 
«  10  C.  B.  ».  a.  8ii. 
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not  wilfully  false,  but  was  understood  on  both  sides  as  a  part  - 
of  the  contract  and  a  warranty  to  that  effect.  Earle,  G.  J., 
said  "  We  avoid  the  term  *  warranty '  because  it  is  used  in  two 
senses,  and  the  term  ^  condition '  because  the  question  is  whether 
the  term  is  applicable.  The  effect  is  that  the  defendant  re- 
quired and  the  plaintiff  gave  an  undertaking  that  no  sulphur 
had  been  used.  This  undertaking  was  a  preliminary  stipula- 
tion, and  if  it  had  not  been  given,  the  defendant  would  not 
have  gone  on  with  the  treaty  which  resulted  in  the  sale.  In 
this  sense  it  was  the  condition  upon  which  the  defendant  con- 
tracted, and  it  would  be  contrary  to  the  intention  expressed  by 
this  stipulation  that  the  contract  should  remain  valid  if  sul- 
phur had  been  used.  The  intention  of  the  parties  governs  in 
the  making  and  in  the  construction  of  all  contracts ;  and  if  the 
parties  so  intend  the  sale  may  be  absolute  with  a  warranty 
superadded,  or  the  sale  may  be  conditional,  to  be  null  if  the 
warranty  is  broken.  And  upon  the  statement  of  facts  we 
think  that  the  intention  appears  that  the  contract  shall  be  null 
if  sulphur  had  been  used."  It  followed  that  the  buyer  was 
entitled  to  reject  the  hops  and  refuse  to  pay  the  purchase- 
money. 

Instead  of  calling  the  undertaking  that  ^^no  sulphur  had 
been  used"  a  preliminary  stipulation  which  annulled  the 
contract  if  unfulfilled,  it  would  seemingly  have  been  more 
accurate  to  say  that  what  the  plaintiff  agreed  to  sell  and  the 
defendant  to  purchase  was  not  merely  the  hops  which  had 
been  grown  on  the  plaintiff^s  vines,  but  hops  so  grown  and 
that  had  not  been  sulphured,  and  as  the  hops  which  were 
delivered  did  not  answer  to  this  description  the  defendant 
was  no  more  bound  to  accept  or  keep  them  than  he  would 
have  been  had  they,  though  not  sulphured,  been  grown  qn 
other  lands.  Such  contracts  are  necessarily  executory  as  be- 
ing not  merely  for  a  specific  thing,  but  for  a  specific  thing  of 
a  certain  kind,  and  if  the  thing  tendered  be  not  the  thing  de- 
scribed there  is  an  entire  failure  of  consideration  which  exon- 
erates the  buyer  while  rendering  the  seller  liable  for  the 
breach. 

It  is  established  conformably  to  these  decisions  in  England, 
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and  wotdd  seem  to  be  generally  held  in  the  United  States,  that 
one  who  sells  specific  goods  ^^  under  a  certain  denomination 
or  description,  thereby  undertakes  as  part  of  his  contract  that 
the  thing  delivered  shall  be  as  it  is  designated  or  described,  and 
be  in  effect  an  article  of  the  kind,  species,  or  quality  expressed 
in  the  contract  of  sale."  ^ 

In  Hastings  v.  Lovering^  the  written  memorandum  was  as 
follows:  "sold  2,000  gallons  prime  quality  winter  oil,"  and 
the  court  held  that  the  words  which  designated  the  quality 
were  as  much  part  of  the  contract  as  those  which  defined  the 
kind,  and  that  the  buyer  was  entitled  to  damages  on  proof  that 
the  oil  contained  ingredients  which  congealed  when  chilled, 
and  would  not  have  been  present  had  it  been  strained  during 
winter  or  without  the  aid  of  heat.  The  judgment  in  Osgood 
V.  Lewis  '  is  to  the  same  effect,  and  may  be  consulted  with  ad- 
vantage as  giving  a  sound  and  comprehensive  view  of  the  law. 

The  earlier  decisions  in  New  York  were  the  other  way,  — 
that  the  name  or  description  by  or  under  which  a  specific 
thing  is  sold  is  not  a  warranty  or  evidence  of  one,  nor  does 
it  enter  into  or  form  part  of  the  confract,  and  that  a  man 
who  sells  the  jewel  on  his  hand  as  a  diamond  may,  if  he  be- 
lieved it  to  be  such  and  there  is  no  fraud,  recover  ttie  contract 
price  although  it  proves  to  be  a  stone  of  another  kind  or 
merely  paste.* 

In  one  of  these  instances  Peacham  wood  was  sold  as  Brazil 
wood ;  in  another  the  purchaser  got  a  spurious  mixture  instead 
of  the  white  lead  for  which  he  had  inquired ;  while  kelp  was 
delivered  in  the  third,  although  the  sale  was  of  an  article 

^  Windsor  v.  Lombard,  18  Pick.  57, 60;  Hogins  o.  Plympton,  11  id.  99; 
Hastings  v.  Lovering,  2  id.  214;  Henshaw  o.  Robbins,  9  Met.  83;  Osgood 
V.  Lewis,  2  Harris  &  Gill,  495;  Wolcott  v.  Mount,  36  N.  J.  L.  262;  38 
id.  496;  Whitaker  v.  McCormick,  6  Mo.  App.  114;  Foss  v,  Sabin,  84  111. 
664;  Morehouse  v.  Comstock,  42  Wis.  626;  Merriam  v.  Field,  24  id. 
640;  29  id.  592;  Beals  v.  Olmstead,  24  Vt.  114;  Sparling  o.  Marks,  86 
HI.  125;  Haase  v.  Nonemacher,  21  Minn.  486;  Bryant  v.  Sears,  49  la.  373; 
McClung  V.  Kelley,  21  id.  568. 

<  2  Rck.  214.  •  2  Harris  &  Gill,  496. 

«  Seixas  v.  Wood,  2  Gaines,  48;  Holden  v.  Bakin,  4  Johns.  421 ;  Swett 
V.  Colgate,  20  id.  196. 
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which  had  been  advertised  as  barilla  and  was  so  described  in 
the  bill  of  parcels ;  and  jet  it  was  held  in  all  of  them  that  as 
there  was  no  intentional  misrepresentation  or  deceit,  and  the 
vendor  had  not  expressly  warranted  the  goods,  he  was  not 
answerable  for  the  misdescription  or  resulting  loss.  These 
decisions  seem  to  have  been  influenced  by  a  misconception  of 
the  judgment  in  Chandelor  v.  Lopus.^  The  declaration  there 
averred  that  the  defendant  being  a  goldsmith,  and  having 
skill  in  jewels  and  precious  stones,  had  a  stone  which  he  al* 
leged  to  be  a  Bezoar  stone  and  sold  it  for  a  hundred  pounds, 
ubi  re  vera  it  was  not  a  Bezoar  stone.  The  plaintiff  obtained 
a  verdict,  and  the  court  below  rendered  a  judgment  in  his 
favor,  which  was  reversed  in  the  Exchequer  Chamber  for  the 
insufficiency  of  the  declaration.  The  mistake  seems  to  have 
been  in  pleading  evidence  instead  of  averring  that  which  it 
conduced  to  prove ;'  and  the  facts  set  forth  might  presumably 
have  been  laid  before  a  jury  under  proper  averments  as  they 
certainly  could  be  now  proof  of  fraud  or  warranty,  or  of  a 
contract  to  deliver  an  article  answering  to  that  designated  or 
described.^  It  is  established  imder  the  present  course  of  de- 
cision, that  one  who  sells  an  article  under  a  specific  name,  as 
for  instance  '^  opium,"  may  be  held  answerable  in  damages  or 
compelled  to  refund  the  consideration  if  it  proves  to  be  spuri- 
ous or  of  another  kind  ;^  and  in  Sparling  v.  Marks  the  buyer 
was  allowed  on  this  ground  to  return  a  stone  which  had  been 
exhibited  and  sold  as  a  diamond ;  but  the  complaint  or  declar 
ration  must  aver  a  protnise  or  undertaking,  instead  of  simply 
narrating  facts  from  which  a  promise  may  be  inferred  and 
that  do  not  necessarily  amount  to  fraud.'^ 

Seixas  v.  Wood  and  its  congeners  have  been  overruled  in 
New  York,  where  the  courts  now  follow  the  English  doctrine 

^  Croke  Jac.  4;  1  Sm.  L.  C.  7  Am.  ed.  299,  809. 

*  See  Wolcott  v.  Mount,  38  N.  J.  L.  496,  498. 

*  Hastings  v.  Lovering,  2  Pick.  214;  Hawkins  v.  Pemberton,  61  N.  T. 
198;  Sparling  v.  Marks,  86  HI.  125. 

^  Beggio  v.  Braggiotti,  7  Cosh.  166. 

*  Wolcott  V.  Mount,  88  N.  J.  L.  496,  498;  Carley  v.  WiOdna,  6  Barb. 
657;  Zimmennaa  v.  Morrow,  28  Minn.  867;  Power  v.  Barham,  4  Ad.  &  E. 
478. 
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that  the  goods  must  answer  to  the  name  or  description  given 
by  the  vendor.^  Accordingly,  where  a  commodity  which  had 
been  sold  as  blue  vitriol  proved  on  delivery  to  be  largely 
mixed  with  sulphate  of  iron,  the  vendor  was  held  answerable 
for  the  resulting  loss,*  while  in  White  v.  Miller*  damages 
were  awarded  to  the  purchaser  on  proof  that  the  seed  which 
be  had  purchased  as  ''  Large  Bristol  Cabbage  "  was  in  truth 
cabbage-seed  of  a  different  kind. 

The  doctrine  of  the  commercial  law  that  a  description  of  the 
subject-matter  of  the  sale  as  of  a  particular  kind  or  quality, 
is  an  implied  undertaking  that  it  corresponds  to  the  words 
employed,  was  adopted  in  Borrekins  v.  Bevan,*  and  the  plain- 
tiff who  had  purchased  an  article  as  '^  blue  paint "  after  an 
inspection  of  a  sample,  was  held  entitled  to  damages  on  proof 
that  the  mass  was  so  largely  adulterated  as  neither  to  be  fit  for 
use  as  paint,  nor  to  answer  to  that  name  in  any  proper  sense 
of  the  word.  Rogers,  J.,  said  there  was  a  class  of  English 
cases  which  bore  directly  on  the  question.  Among  them  was 
Weall  V.  King,*>  which  was  a  sale  of  "  stock  sheep,'*  and  it 
was  proved  they  did  not  answer  to  the  description  of  stock 
sheep,  that  is,  sound  lambs,  but  were  unsound  and  afflicted 
with  the  rot.  Lord  EUenborough  held  that  under  such  circum- 
stances the  purchaser  has  a  right  to  expect  a  salable  com- 
modity answering  the  description  in  the  contract.  He  cannot 
without  a  warranty  insist  that  the  commodity  shall  be  of  any 
particular  quality  or  fineness,  but  the  intention  of  both  parties 
must  be  taken  to  be  that  it  shall  be  salable  in  the  market 
under  the  denomination  mentioned  in  the  contract.  The 
cases  of  Gardiner  v.  Gray,*  and  Shepherd  v.  Kain  ^  were  to  the 
same  effect,  and  the  principle  had  been  applied  in  Massachu- 
setts and  Maryland.*  In  all  sales,  therefore,  there  is  an  im- 
plied warranty  that  the  article  corresponds  in  specie  with  the 

1  See  Woloott  v.  Mount,  88  N.  J.  L.  496,  498. 
«  Hawkins  v.  Pemberton,  61  N.  Y.  198.  •  71  N.  Y.  118. 

«  8  Rawle,  28.  •  12  East,  452.  •  4  Camp.  144. 

V  6  fi.  &  Aid.  240. 

«  Bradford  v.  Manly,  18  Mass.  189;  Hastings  v.  Loyering,  2  Pick.  214; 
Osgood  V.  Lewis,  2  Harris  &  Gill,  496,  518. 
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commodity  sold,  unless  there  is  some  fact  or  circmnstance,  of 
which  the  jury  under  the  direction  of  the  court  are  to  judge, 
which  clearly  shows  that  the  purchaser  took  on  himself  the 
risk  of  determining  not  only  the  quality  of  the  goods  but  the 
kind,  or  that  he  had  waived  his  right.  No  such  fact  existed 
in  the  case  in  hand.  The  plaintiff  had,  it  was  true,  like  most 
purchasers,  an  opportunity  for  examination,  but  he  did  not 
examine  with  great  minuteness.  Of  this,  however,  the  jury 
were  to  judge  under  the  direction  of  the  court. 

This  line  of  decision  was  subsequently  abandoned  for  that 
formerly  adopted  in  New  York,  and  it  is  now  held  in  Penn- 
sylvania that  however  the  thing  is  called  or  described,  what 
the  purchaser  buys  is  the  thing  itself,  and  if  that  is  set  apart 
or  delivered  he  has  no  further  claim  in  the  absence  of  an  ex- 
press warranty  or  of  fraud.^  Such,  at  least,  is  the  rule  where 
the  purchaser  sees  the  goods,  and  it  is  presumably  the  same 
when  they  might  be  inspected  if  he  chose  to  take  the  time. 

In  Fraley  v.  Bispham,'  the  purchaser  was  compelled  to  pay 
the  full  contract  price  for  musty,  scentless,  and  unmerchant- 
able tobacco,  although  it  was  described  in  tiie  bill  of  sale  as 
^  superior  sweet-scented  Kentucky  leaf ; "  and  if  this  decision 
may  be  explained  on  the  ground  that  the  descriptive  words 
were  simply  a  name  used  in  commerce,  and  had  no  refer- 
ence to  quality,  this  can  hardly  be  said  of  the  subsequent 
decisions. 

In  Carson  v.  Bailie^  the  court  took  the  further  distinction, 
which  was  approved  in  Lord  v.  Grow,*  that  when  the  pur- 
chaser actually  sees  the  goods,  there  is  no  standard  but  iden- 
tity, and  no  warranty  implied  other  than  that  the  very  goods 
shall  be  delivered,  and  the  description  in  the  sold  note  or  bill 
of  parcels  will  go  for  nothing  as  regards  both  quality  and 
kind.  The  plaintiff  called  on  the  defendants  to  inquire  for 
lard  grease  and  was  shown  an  article  which  he  agreed  to  buy, 
but  which  though  designated  by  that  name  in  the  bill  of  par- 
cels proved  on  delivery  to  be  adulterated  with  rosin  and  pot- 

1  See  Fraley  v.  fiispham,  10  Barr,  820;  Carson  v.  Bailie,  7  Harris,  875; 
Wetherill  t;.  Neilson,  8  id.  448. 

<  10  Barr,  820.  >  7  Harris,  87&  «  8  Wr.  88. 
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ash,  and  was  not  according  to  the  testimony  of  every  witness 
in  any  proper  sense  of  the  term  "  lard  grease."  The  court  be- 
low instructed  the  jury  to  inquire,  Was  the  thing  sold  "  lard 
grease "  ?  if  it  was  not,  it  did  not  correspond  in  specie  with 
the  bill  of  sale.  They  found  for  the  purchaser,  but  the  judg- 
ment was  reversed  on  the  ground  that  when  goods  are  sold  on 
inspection  the  rule  caveat  emptor  admits  of  no  exception,  and 
the  purchaser  must  see  that  what  he  buys  corresponds  in  kind 
and  quality  with  the  description  given  by  the  seller. 

In  Whitaker  v.  Eastwick^  the  doctrine  was  applied  to  a 
contract  for  the  sale  of  a  cargo  of  "  Wadlinger's  coal."  The 
coal  was  bought  on  the  faith  of  an  assurance  that  it  was  good 
for  the  purpose  of  raising  steam,  but  proved  on  the  arrival  of 
the  canal-boat  to  be  full  of  dirt  and  slate,  mixed  with  other 
coal,  and  unmerchantable.  Here  the  contract  was  execu- 
tory for  the  delivery  of  coal  answering  to  its  terms,  and 
as  it  was  the  duty  of  the  seller  to  take  care  that  these  were 
observed,  it  is  not  easy  to  see  how  the  case  could  fall  within 
the  maxim  caveat  emptor^  but  the  court  held  that  the  evidence 
was  inadmissible,  and  the  question  should  not  have  been  left 
to  the  jury. 

In  this  diversity  of  opinion,  we  may  believe  that  the  rule 
laid  down  in  England,  and  followed  in  Massachusetts  and 
New  York,  is  consonant  with  legal  principles,  and  better 
suited  to  promote  the  cause  of  morals  and  the  needs  of  trade. 
When  the  contract  is  embodied  in  a  written  instrument,  all 
that  the  instrument  contains  is  presumably  agreed  to  by  both 
parties,  and  set  forth  in  the  writing  for  the  purpose  of  defining 
their  respective  rights.  Hence,  much  that  would  be  simply  a 
representation  were  it  uttered  in  the  course  of  a  negotiation 
for  a  sale,  may  when  recited  in  the  sold  note  or  bill  of  parcels, 
justly  be  regarded  as  a  warranty  or  an  essential  term  of  the  con- 
tract Although  a  representation  will  not  lose  its  distinctive 
character  or  become  a  substantive  part  of  the  contract  on  being- 
reduced  to  writing,*  still  the  description  given  in  the  written 

>  25  P.  F.  S.  229. 

*  Behn  v,  Bomess,  8  Best  &  Smith,  751,  754;  Myers  v.  Conway,  62 
Ind.  474. 
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OTidence  of  the  contract  may  justly  be  viewed  as  indicating 
what  one  party  is  to  deliver  and  the  other  to  receive,  and  if 
such  is  the  interpretation  of  the  instrument  considered  as  a 
whole,  the  bare  fact  that  the  purchaser  saw  and  examined 
the  goods  will  not  justify  a  countervailing  inference.^  The 
question  is  one  of  construction  for  the  court,  which  may  how- 
ever consider  it  in  the  light  of  the  circumstances  as  given  in 
evidence  or  set  forth  in  pleading.* 

The  point  was  critically  considered  by  Dorsey,  J.,  in  Osgood 
V.  Lewis,  and  placed  on  grounds  that  cannot  easily  be  assailed. 
"  Whether,"  said  he,  the  "  statement  in  the  bill  of  parcels  that 
the  oil  was  ^  winter  pressed '  be  per  se  a  warranty  of  that  fact, 
is  a  question  of  more  difficulty.  In  oral  contracts  much  of 
the  colloquium  is  never  intended  or  understood  by  the  parties 
to  be  an  essential  component  part  of  the  contract ;  but  in 
written  agreements  nothing  is  inserted  which  is  immaterial, 
no  fact  stated  which  is  not  presumed  to  be  relied  on  by  the 
parties,  and  for  the  truth  of  which  the  one  does  not  bind  him- 
self to  the  other.  Upon  this  principle  it  is  that  mere  recitals 
in  deeds  have  been  held  to  be  covenants ;  upon  this  ground 
must  rest  the  decision  that  the  action  of  covenant  could  be 
supported  in  Cramer  v.  Bradshaw.^  There  the  plaintiff  de- 
clared on  a  bill  of  sale  by  which  the  defendant,  in  consideration 
of  $175,  bargained  and  sold  to  the  plaintiff  ^'  a  negro  woman 
slave,  named  Sarah,  aged  about  thirty  years,  being  of  sound 
mind  and  limb  free  from  all  disease."  And  the  defendant  in 
due  form  in  the  covenanting  part  of  the  instrument  (omitting 
everything  as  to  age  or  soundness),  covenanted  only  to  war- 
rant and  defend  the  slave  so  sold  to  the  plaintiff,  against  the 
defendant  and  all  other  persons.  The  alleged  breach  was, 
that  the  slave  was  unsound  and  affected  with  divers  diseases, 
Ac.  Per  curiam^ "  The  words  in  the  bill  of  sale  *  being  of  sound 
mind  and  limb,  free  from  all  diseases,'  are  an  averment  of 
a  fact  and  import  an  agreement  to  that  effect.    The  words 

1  Borrekins  v.  Bevan,  8  Rawle,  28,  89;  Nichol  v.  Godts,  10  Ex.  191; 
Hastings  o.  Lovering,  2  Pick.  214;  Henshaw  v.  Bobbins,  9  Met  83;  Os- 
good v.  Lewis,  2  Harris  &  Gill,  495. 

*  Behn  v.  Bomess,  8  Best  &  Smith,  751,  754.  •  10  Johns.  484. 
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were  not  used  as  a  mere  description  of  the  slave,  they  amount 
to  an  express  not  an  implied  warranty,  to  a  warranty  of  the 
soundness  of  the  slave.  The  plaintiff  is  therefore  entitled  to 
judgment."  The  judgment  in  Nichol  v.  Godts  *  is  substantially 
to  the  same  effect. 

The  intention  that  the  sale  shall  be  by  description  may 
be  inferred  from  any  words  that  do  not  reasonably  admit 
of  a  different  interpretation,  and  although  the  court  cannot 
make  a  contract  for  the  parties,  it  may  consider  what  the 
contract  would  have  been  if  reduced  to  writing  and  set  it 
out  in  full.'  One  who  offers  a  thing  as  fit  for  a  particu- 
lar purpose,  or  exhibits  it  as  such  in  response  to  an  in- 
quiry from  a  buyer,  will  accordingly  be  answerable  if  it  be 
not  fit  for  that  purpose,^  although  no  such  liability  will  arise 
from  an  order  for  goods  of  a  certain  kind  merely  because  the 
vendor  knows  or  is  told  the  use  for  which  they  are  designed, 
or  to  which  they  will  be  put  by  the  purchaser*  The  rule  may 
be  readily  applied  where  the  order  is  in  writing,  and  the  buyer 
does  not  see  or  examine  the  goods  before  the  completion  of 
the  contract ;  but  there  is  more  difficulty  where  he  states  the 
object  which  he  has  in  view,  and  is  shown  a  specific  article 
which  he  agrees  to  buy,  and  it  may  then  be  requisite  to  deter- 
mine whether  the  subject-matter  of  the  contract  is  the  thing 
which  he  sees  and  handles,  or  a  thing  answering  the  descrip- 
tive words  employed.* 

In  Shepherd  v.  Pybus  the  bare  fact  that  the  plaintiff  in- 
spected the  barge  in  question  before  buying,  and  while  it  was 

1  10  Ex.  191.  «  Randall  v.  Newson,  L.  R.  2  Q.  B.  Div.  102. 

•  Brown  v.  Edgington,  2  M.  &  6.  279;  Pacific  Iron  Works  v.  New- 
hall,  84  Conn.  67;  Dayton  v.  Hooglund,  39  Ohio  St.  671;  Byersv.  Chapin, 
28  Ohio  St.  300;  Howard  v.  Hoey,  23  Wend.  350;  Hoe  v.  Sanborn,  21  N.  Y. 
562 ;  Beals  v.  Olmstead,  24  Vt.  114;  Whitmore  v.  South  Boston  lion  Co.,  2 
Allen,  58 ;  Cunningham  v.  Hall,  4  id.  273;  Port  Carbon  Iron  Co.  v.  Groves, 
18  P.  F.  S.  151 ;  Parsons  on  Contracts,  586. 

«  Donnce  v.  Dow,  64  N.  Y.  411 ;  Chanter  v,  Hopkins,  4  M.  &  W.  399 ; 
OUWant  V.  Bayley,  5  Q.  B.  288;  Port  Carbon  Iron  Co.  v.  Groves,  18 
P.  F.  S.  151. 

•  Mallan  v.  Badloff,  17  C.  B.  n.  s.  588;  Shepherd  v.  Fybns,  8  M.  & 
G.  868;  Brown  v.  Edgington,  2  id.  279. 
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still  unfinished  in  the  builder's  yard,  was  held  not  to  preclude 
him  from  requiring  that  it  should  be  reasonably  fit  for  the 
uses  to  which  such  boats  are  usually  applied,  while  an  oppo- 
site inference  may  be  drawn,  where,  as  in  OUivant  v.  Bayley, 
an  order  is  given  for  a  machine  like  one  the  purchaser  has 
seen  and  approved,  although  the  machine  so  contracted  for  is 
not  seen  before  delivery.^ 

The  nature  of  the  thing  asked  for  or  commanded  may  never- 
theless be  such  as  necessarily  to  imply  the  use  which  the 
buyer  has  in  view,  and  the  vendor  will  then  be  answerable 
for  its  fitness  for  such  purposes,  although  the  precise  object 
is  not  disclosed.  An  order  for  a  printing-press  is  an  instance 
of  this  kind,  and  another  may  arise  when  the  subject-matter 
is  a  carriage-wheel  or  pole,  or  a  set  of  harness. 

In  Brown  v.  Edgington,^  the  plaintiff  sent  to  the  defendant, 
who  was  a  rope-dealer,  for  a  "  crane  "  rope,  and  the  defendant's 
foreman,  who  came  to  the  plaintiff's  premises,  was  told  that 
the  rope  was  wanted  for  raising  pipes  of  wine.  He  took  the 
measurement,  and  the  rope  was  then  bought  and  used,  but 
broke  under  the  strain,  and  the  cask  of  wine  to  which  it  was 
fastened  fell  to  the  ground  and  was  staved.  The  court  held 
that  the  defendant  had  virtually  undertaken  to  furnish  a 
rope  fit  for  the  purpose,  and  was  consequently  answerable 
for  the  loss,  although  he  was  not  the  manufacturer  and 
had  bought  the  rope  from  a  third  person,  in  ignorance  of  the 
defect. 

In  Randall  v.  Newson,^  the  plaintiff  bought  a  carriage  with 
shafts  from  the  defendant  who  was  a  carriage-builder,  and 
directed  him  to  furnish  a  pole,  which  was  sent  but  broke  in 
consequence  of  a  latent  defect,  and  the  horses  took  fright  and 
were  much  injured.  The  jury  found  that  the  pole  was  not 
reasonably  fit  for  the  carriage,  but  that  the  defendant  had  not 
been  guilty  of  any  negligence.  It  was  contended  for  the  de- 
fence that  if  there  was  any  implied  undertaking  it  was  simply 
to  use  due  care,  and  that  the  defendant  was  consequently 
entitled  to  judgment  on  the  verdict.  This  contention  was 
sustained  in  the  court  below,  and  the  case  taken  to  the  Court 

^  Ante.  s  2  M.  &  W.  279.  *  L.  B.  2  Q.  B.  Div.  102. 
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of  Appeal,  which  decided  for  the  plaintiff  on  the  following 
grounds :  ^^  The  subject-matter  of  the  contract  was  not  simplj 
a  pole,  but  a  pole  for  the  plaintiff's  carriage ;  or  to  state  the 
proposition  in  an  equivalent  form,  the  thing  which  would,  if 
the  contract  were  formally  drawn  up,  be  described  in  it  as  the 
subject-matter  of  it,  would  not  be  merely  a  pole  generally,  but 
a  pole  to  be  purchased  for  a  specific  purpose,  namely  to  be  used 
in  the  plaintiff's  carriage."  The  question  was,  "  What  in  such 
a  contract  is  the  implied  undertaking  of  the  seller  as  to  the 
efficiency  of  tlie  pole  ?  Is  it  an  absolute  warranty  that  the  pole 
shall  be  reasonably  fit  for  the  purpose,  or  is  only  partially  to 
that  effect,  limited  to  defects  which  might  be  discovered  by 
care  and  skill  ?  "  The  answer  lay  in  the  fundamental  rule  as- 
sumed or  expressly  stated  in  the  authorities,  and  which  com- 
prised all  others, — that  the  article  "  offered  or  delivered  "  "  must 
answer  the  description  of  it  contained  in  words  in  the  contract, 
or  which  would  be  so  contained  if  the  contract  were  accurately 
drawn  out."  If  the  subject-matter  was  merely  a  commercial 
article  or  commodity,  the  thing  tendered  or  delivered  must  be 
that  described,  that  is,  that  article,  and  salable  or  merchant- 
able. If  the  subject-matter  was  an  article  or  commodity  to  be 
used  for  a  particular  purpose,  the  thing  tendered  must  answer 
that  description,  that  is, be  that  article  or  commodity,  and  rea- 
sonably fit  for  the  purpose.  There  was  consequently  no  room 
for  the  distinction  that  had  been  suggested  between  latent  de- 
fects and  such  as  were  discoverable  by  examination.  If  the 
article  did  not,  in  fact,  answer  the  description  given  of  it,  the 
contract  was  broken  whether  the  defect  was  patent  or  latent. 
The  defendant  was  therefore  answerable  for  all  the  natural 
consequences  of  the  defect  in  the  pole,  whether  he  had  or  had 
not  been  negligent. 

The  sale  in  this  case  was  executory,  for  the  manufacture 
or  supply  of  an  article  not  in  being,  and  defined  solely 
by  the  words  employed ;  but  the  principle  is  equally  appli- 
cable to  the  sale  of  a  specific  existing  chattel  for  a  use  con- 
templated by  the  purchaser  and  communicated  to  the  seller. 
It  will  not,  however,  be  carried  further  than  is  requisite  for 
the  attainment  of  the  end  which  the  purchaser  has  in  view, 
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and  the  seller  impliedly  undertakes  to  supply,  and  what  the 
sale  of  a  carriage-pole  or  of  any  other  article  to  one  who  buys 
with  a  yiew  to  a  resale  implies,  is  that  the  article  shall  not  be 
so  unsound  or  defective  that  it  cannot  fairly  be  disposed  of  in 
the  accustomed  course  of  trade.  If  this  criterion  is  satisfied 
the  purchaser  cannot,  as  it  would  seem,  require  more. 

For  like  reasons,  a  manufacturer  who  accepts  an  order  for 
bolt-rods  from  a  person  whom  he  knows  to  be  engaged  in  the 
making  nuts  and  bolts,  thereby  impliedly  undertakes  to  fur- 
nish rods  that  are  suitable  for  such  a  use,  and  if  they  prove 
to  be  unfit  they  may  be  rejected,  or  if  the  buyer  so  elects, 
accepted  and  the  damages  recouped.^ 

In  Gerst  v.  Jones,*  the  plaintiff  ordered  boxes  from  a  manu- 
facturer of  such  articles  for  use  in  their  business  as  dealers 
in  tobacco.  The  boxes  were  received  and  used,  but  proved  to 
be  made  of  such  green  and  unseasoned  wood  that  the  tobacco 
which  was  packed  in  them  became  mouldy  and  unfit  for  use 
or  sale,  and  the  court  held  tha^t  there  was  an  implied  under- 
taking that  the  boxes  should  be  reasonably  suited  to  the 
purpose  for  which  they  were  ordered,  which  rendered  the  de- 
fendants answerable  for  the  consequential  as  well  as  direct 
injury  resulting  from  the  breach. 

It  is  not  always  easy  to  determine  whether  the  sale  is 
executory  or  executed,  generally  of  such  goods  as  the  buyer 
stipulates  for  or  orders,  or  specifically  of  a  particular  chattel. 
Where  the  contract  is  completed  by  an  order  on  one  side  and 
the  acceptance  of  it  on  the  other  without  reference  to  specific 
goods,  the  case  obviously  belongs  to  the  former  category ;  but 
there  is  more  room  for  doubt  where  the  declaration  of  the 
buyer's  want  or  purpose  is  followed  by  the  exhibition  of  an 
article  which  he  sees  and  approves ;  and  it  may  then  become 
requisite  to  determine  whether  the  selection  is  made  by  him 
or  by  the  vendor,  or  more  accurately,  whether  the  thing  is 
not  selected  by  the  vendor  as  fit  for  the  end  in  view,  and  by 
the  buyer  as  that  which  meets  his  requirements  as  regards 
appearance,  price,  and  in  all  particulars  save  the  essential 
requisite  for  which  the  vendor  is  responsible.     In  Jones  v» 

1  Dayton  v.  Hooglond,  89  Ohio  St.  671.  *  32  Gratt  518. 
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Bright,^  the  parties  were  introduced  to  each  other  by  a  mutual 
acquaintance,  who  said  that  the  plaintiff  wanted  copper  for 
sheathing  a  yessel,  and  that  he  had  recommended  the  defend- 
ants as  persons  who  might  be  depended  on,  to  which  the 
defendants  answered  that  they  would  supply  him  well.  The 
plaintiff's  shipwright  then  chose  from  among  the  copper  lying 
in  the  defendants'  warehouse  "  such  sheets  as  he  thought  fit," 
and  they  were  subsequently  delivered  to  the  plaintiff,  with  an 
invoice  describing  them  as  **  copper  for  the  ship  Isabella." 
The  sheets  were  used  in  coppering  the  bottom  of  the  vessel, 
which  went  on  a  voyage  to  Sierra  Leone,  and  on  her  return 
the  copper  was  found  to  be  so  much  corroded  as  to  be  unfit 
for  further  service.  The  plaintiff  then  brought  a  suit  for  the 
breach  of  an  implied  warranty  that  the  copper  was  fit  for  sheath- 
ing, and  the  jury  found  that  it  was  unfit  for  that  purpose  in 
consequence  of  an  intrinsic  defect,  and  a  verdict  was  entered  for 
the  plaintiff.  Best,  C.  J.,  said,  in  discharging  the  rule  for  a 
new  trial,  that  it  had  been  asserted  that  the  invoice,  which 
was  the  only  written  evidence,  did  not  sustain  the  declaration, 
and  that  the  defendants  ought  not  to  be  bound  by  a  loose  con- 
versation. An  invoice  was  frequently  not  sent  till  long  after 
the  contract  was  completed,  and  was  altogether  unlike  a  broker's 
note,  which  does  set  forth  the  contract ;  but  if  the  invoice  alone 
was  considered,  it  would  be  seen  that  the  copper  was  expressly 
for  the  ship  Isabella.  He  did  not,  however,  narrow  his  judg- 
ment to  that  single  point,  but  tliought,  that  where  the  whole 
passes  in  parol,  all  that  passes  may  sometimes  be  taken^  as 
forming  part  of  the  contract,  though  not  always,  because  mat- 
ters talked  of  at  the  commencement  of  a  bargain  may  be 
excluded  by  the  language  used  at  the  termination.  What- 
ever, therefore,  formed  part  of  the  contract,  as  distinguished 
from  the  preliminary  negotiation  or  exchange  of  views,  might 
be  taken  into  consideration.  In  a  contract  of  this  kind  it  was 
not  necessary  that  the  seller  should  say  "I  warrant."  It 
was  enough  if  he  said  that  the  article  which  he  sold  was  fit 
for  a  particular  purpose.  Hence,  when  the  person  who  intro- 
duced the  parties  to  each  other  said  that  the  plaintiff  was  in 

1  5  Bing.  533. 
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want  of  copper  for  sheathing  a  yessel,  and  one  of  the  defend- 
ants answered  they  would  supply  him  well,  and  there  was 
no  further  communication,  that  constituted  a  contract  and 
amounted  to  a  warranty.  The  case  might,  however,  be  se- 
curely rested  on  the  broad  ground  that  a  man  who  sells  an 
article  thereby  warrants  that  it  is  merchantable,  that  is,  that 
it  is  fit  for  some  purpose.  If  he  sells  it  for  a  particular  pur- 
pose, he  thereby  warrants  it  fit  for  that  purpose. 

The  decisions  touching  the  sale  of  horses  turned  on  the  same 
principle.  A  man  who  sells  a  horse  generally  warrants  no 
more  than  that  it  is  a  horse.  The  buyer  puts  no  questions, 
and  perhaps  gets  the  animal  cheaper ;  but  if  he  asks  for  a 
carriage-horse  or  for  a  horse  fit  to  carry  a  female  or  a  timid 
or  infirm  rider,  he  who  knows  the  qualities  of  the  animal 
and  sells,  undertakes,  on  every  principle  of  honesty  that  it  is 
fit  for  the  purpose  indicated.  The  selling  upon  an  inquiry  for 
a  horse  with  particular  qualities  is  an  affirmation  that  it  pos- 
sesses those  qualities.  So  it  had  been  decided  that  the  sale  of 
beer  for  exportation  to  Gibraltar  was  an  affirmation  that  it 
would  bear  the  voyage.  Whether  or  not  an  article  was  sold 
for  a  particular  purpose  was,  indeed,  a  question  of  fact ;  but 
if  sold  for  such  a  purpose,  the  sale  was  an  undertaking  for  its 
fitness.  The  law  then  resolved  itself  into  this,  that  if  a  man 
sells  generally  he  undertakes  that  the  article  sold  is  fit  for 
some  purpose.  If  he  sells  it  for  a  particular  purpose  he  un- 
dertakes that  it  shall  be  fit  for  that  particular  purpose. 

Such,  as  I  have  already  stated,  is  undoubtedly  the  rule 
where  the  choice  is  left  to  the  vendor,  and  he  selects  or  offers 
a  specific  thing  as  that  which  will  suit  the  purchaser,  but  not 
where  the  purchaser  chooses  for  himself,  ^  although  the  pur- 
pose for  which  he  buys  is  known  to  the  vendor.*  This  is  the 
underlying  question  which,  though  sometimes  treated  as  one 
of  law,  is,  as  the  Chief  Justice  intimated  in  Grey  v.  Goxe,  really 
one  of  fact,  and  as  such  necessarily  embarrassing  under  a 

^  Park  V.  Morris  Axe  Co.,  4  Lansing,  103;  Marray  v.  Smith,  4  Daly, 
277;  Gerst  v.  Jones,  32  Gratt.  524;  Beals  i;.  Olmstead,  24  Vt.  114. 

>  Deming  v,  Foster,  42  N.  H.  165;  Eight  v.  Bacon,  126  Mass.  10; 
Dounce  v.  Dow,  64  N.  Y.  411. 
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system  which  administers  the  law  through  the  jm*y-box ;  but 
it  may  be  said  in  this  as  in  most  other  instances,  that  the 
expectations  on  either  side  are  no  part  of  the  contract  in 
the  absence  of  a  stipulation  that  they  shall  be  fulfilled. 

In  Dounce  v.  Dow,^  the  defendant  wanted  soft  and  malle- 
able iron  to  be  used  in  making  agricultural  implements ;  but 
his  purpose,  though  known  to  the  plaintiff,  was  not  set  forth 
in  the  written  order,  which  was  simply  for  "  XX  pipe  iron.'* 
The  words  "  pipe  iron  "  had  reference  to  the  furnace  where 
the  iron  was  smelted,  while  the  brand  was  supposed  to  indi- 
cate the  quality,  which  both  parties  believed  to  be  good  and 
suitable  for  such  purposes.  The  plaintiff  forwarded  iron  so 
produced  and  branded  which  was  accepted  without  trial,  but 
was  subsequently  discovered  to  be  hard,  brittle,  and  quite 
unfit  for  any  use  requiring  malleability  and  toughness.  The 
court  held  that  the  plaintiff  had  forwarded  what  the  defendant 
had  ordered,  and  although  both  parties  were  under  the  im- 
pression that  it  would  answer  the  end  in  view,  there  was  no 
such  stipulation  or  undertaking.  The  contract,  therefore,  was 
performed,  and  the  defendant  must  bear  the  loss  arising  from 
his  mistaken  belief  that  the  iron  which  he  sent  for  was  the 
article  which  he  required.  Had  the  order  been  for  "  XX  pipe 
iron,  tough,  soft,  and  fit  for  manufacturing  farming  imple- 
ments," the  case  would  have  worn  a  different  aspect ;  and  it 
might  then  have  been  the  vendor's  duty,  under  Day  v.  Pool,* 
to  forward  iron  which  not  only  was  of  that  particular  brand, 
but  would  meet  the  other  requirements  of  the  purchaser.^ 

Agreeably  to  some  of  the  American  decisions  all  that  can 
safely  be  inferred  from  the  exhibition  or  forwarding  of  an  ar- 
ticle as  suited  to  a  particular  purpose,  is  that  the  seller  has 
good  reason  to  believe  that  it  will  answer  the  end  in  view, 
and  he  is  consequently  not  answerable  for  latent  defects  which 
he  has  no  sufficient  means  of  discovering  imless  he  is  the 
manufacturer  as  well  as  vendor,  and  therefore  answerable  for 
the  workmanship  and  materials,  and  not  merely  for  sound 

»  64  N.  Y.  411.  «  52  N.  Y.  416. 

•  The  cases  of  Port  Carbon  Iron  Co,  v.  Groves,  18  P.  F.  S.  149,  and 
Mason  v,  Chappell,  15  Gratt  572,  are  to  the  same  effect 
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judgment  and  due  diligence  in  the  Belection  or  choice.^  If,  as 
the  dicta  in  Jones  v.  Bright  intimate,  the  warranty  does  not 
reach  beyond  these  boimds  in  the  case  of  a  horse,  it  should  be 
equally  limited  in  that  of  other  chattels ;  but  the  judgment  in 
Randall  v.  Newson  ^  goes  further  and  to  the  extent  of  throw- 
ing the  entire  responsibility  on  the  vendor. 

The  rule  in  Pennsylvania  differs  from  that  followed  in 
England,  and  generally  in  the  United  States.  In  Lord  v. 
Grow,*  the  plaintiff  inquired  whether  the  defendants,  who 
were  dealers  in  grain,  had  any  good  "  seed  spring  wheat,"  and 
received  an  affirmative  reply ;  and  they  gave  him  an  order  on 
their  miller  for  three  bushels  of  wheat,  omitting  the  descrip- 
tive words.  The  plaintiff  went  with  the  order  in  his  hand  to 
the  mill,  and  was  shown  wheat  which  the  miller  said  was  the 
spring  wheat  which  the  defendants  had  brought  with  them 
from  the  West.  This  he  took  to  his  farm  and  sowed ;  but  it 
proved  to  be  winter  wheat,  and  the  result  was  an  entire  failure 
of  the  crop.  There  were  various  kinds  of  wheat  at  the  mill, 
and  the  judge  left  the  case  to  the  jury  on  the  evidence,  with  a 
charge  that  if  the  defendants  sold  the  wheat  as  ^'  seed  spring 
wheat,"  and  it  was  not  such  in  fact,  they  were  answerable  for 
the  loss.  The  judgment  was  reversed  on  the  ground  that 
the  sale  was  on  inspection  which  negatived  the  inference  that 
might  otherwise  have  been  drawn.  The  buyer  saw  the  wheat 
and  got  what  he  saw ;  and  there  was  consequently  no  implied 
warranty  that  it  was  properly  described  by  the  name  given  by 
the  vendor. 

In  Kirk  v.  Nice,*  one  who  had  agreed  to  deliver  fifty  tons 
of  bar  iron,  of  Centre  County  metal,  was  held  with  still  less 
reason  not  to  be  answerable  on  an  implied  undertaking  that 
the  article  should  be  of  good  quality  and  merchantable,  al- 
though the  contract  was  executory,  and  the  duty  of  selection 
devolved  upon  him ;  but  this  case  is  at  variance  with  the  gen- 
eral course  of  decision,  and  even  with  the  narrow  rule  which 
prevails  in  Pennsylvania. 

1  Bragg  V.  Morrill,  49  Yt.  45;  Mann  v.  Everton,  82  Ind.  355;  Gaylord 
Man.  Co.  v.  Allen,  53  N.  Y.  616;  Brown  v,  Sayles,  27  Vt  227. 

a  L.  R.  2  Q.  B.  Div.  102;  ante.         •  8  Wr.  88.         *  2  Watte,  867. 
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What  a  sale  under  a  particular  name  or  denomination  im- 
plies, is  an  undertaking  not  for  quality  but  kind ;  and  hence 
the  purchaser  cannot  reject  the  bales  or  hogsheads  because 
the  contents  are  inferior  or  unsound,  unless  the  deficiency  is 
such  that  they  cannot  fairly  be  thrown  into  the  market  and 
disposed  of  as  that  for  which  they  were  bought.^ 

The  purchaser  of  a  specific  parcel  of  Manila  sugar  must 
consequently  accept  and  pay,  if  the  commodity  be  what  is 
customarily  known  in  commerce  as  '^Manila,"  although  it 
proves  when  delivered  to  contain  more  impurities  than  are 
ordinarily  found  in  the  sugar  which  passes  by  that  name.^ 

In  Whitney  v.  Boardman,*  a  sale  of  "Cawnpore  buJBfalo 
hides,"  was  held  on  like  grounds  to  impose  no  obligation  as  to 
quality,  save  that  the  goods  should  not  have  lost  their  distinc- 
tive character  as  hides ;  and  the  contract  was  held  to  be  ful- 
filled, although  the  hides  had  not  been  properly  cured  or 
packed  and  were  in  fact  unmerchantable. 

In  like  manner,  the  obligation  arising  from  a  sale  of  mack- 
erel as  No.  1  and  No.  2  implies  that  the  kegs  or  barrels  were 
duly  examined  by  the  inspector,  and  so  marked  and  branded  ; 
and  the  vendor  will  not  be  answerable  for  a  deterioration  aris- 
ing from  the  lapse  of  time.* 

The  better  opinion  nevertheless  is,  that  when  a  commodity 
is  sold  by  description,  or  as  being  of  a  particular  kind  or 
denomination,  it  must  not  only  be  such  in  species,  but  the 
quality  or  soundness  must  come  up  to  the  trade  standard 
for  which  the  purchaser  stipulated,  unless  the  circumstances 
justify  the  inference  that  he  relied  on  his  own  judgment,  and 
not  on  the  representations  made  or  account  given  by  the 
vendor.* 

The  test  is.  Could  the  purchaser,  after  discovering  the  de- 
fect honestly  dispose  of  the  thing  by  the  name  or  description 

>  Fraley  v.  Bispham,  10  Barr,  820;  Lamb  v.  Crafts,  12  Met  358; 
Mixer  v.  Coburn,  11  id.  669;  Kirk  v.  Nice,  2  Watts,  307. 

*  Gossler  v.  Sugar  Refining  Co.,  103  Mass.  331. 

*  118  Mass.  242.  ^  Winsor  v.  Lombard,  18  Pick.  57. 

*  See  Jones  v.  Just,  L.  R.  8  Q.  B.  197;  Gardiner  v.  Gray,  4  Camp.  144; 
Story  on  Contracts,  f  884;  Bodgers  v.  Niles,  11  Ohio  St.  48. 
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nnder  which  it  was  sold  ?  for  if  such  a  resale  would  render 
him  answerable  in  an  action  for  deceit,  he  obviously  has  not 
got  what  he  bargained  for  and  is  entitled  to  compensation.^ 

In  Gardiner  v.  Gray  samples  of  silk  which  had  been  re- 
cently imported  from  France  and  was  still  on  shipboard, 
were  exhibited  with  a  view  to  sale.  The  bargain  was  then 
made,  and  a  sold  note  given  in  which  the  article  in  question 
was  described  as  ''waste  silk.''  The  sale  took  place  in  London, 
and  on  the  delivery  of  the  goods  in  Manchester  they  were 
found  to  be  inferior  to  the  sample  and  of  a  quality  not  sala- 
ble under  the  denomination  of ''  waste  silk."  Lord  Ellenborou^ 
said  that  it  was  not  a  sale  by  sample,  and  that  the  sample  had 
been  shown  merely  to  afford  the  buyer  an  opportunity  to  form 
a  reasonable  judgment  of  the  commodity.  He  was  neverthe- 
less entitled  to  expect  a  salable  article  answering  to  the  de- 
scription in  the  contract.  Where  there  was  no  opportunity 
for  inspection,  the  maxim  caveat  emptor  did  not  apply.  The 
question  was,  Gould  a  commodity  of  such  a  quality  be  brought 
into  the  market  for  sale  as  *'  waste  silk  ?  " 

In  Mody  v.  Gregson,^  the  defendants  sold  the  plaintiffs 
2500  pieces  '^^  gray  shirtings  "  according  to  a  sample  that  had 
previously  been  exhibited,  each  piece  to  weigh  seven  pounds. 
The  plaintiffs  accepted  the  goods,  and  shipped  them  to  Calcutta, 
where  it  was  discovered  that  the  shirtings  had  been  made  to 
weigh  seven  pounds  per  piece  by  the  addition  of  more  than  fif- 
teen per  cent  of  "  china  clay  "  in  the  process  of  manufacture, 
and  were,  in  consequence  j  unmerchantable.  The  court  held  that 
the  stipulation  as  to  weight  could  not  be  fulfilled  by  substitut- 
ing a  foreign  material  for  that  which  should  properly  have 
been  employed.  The  defendants  had  no  more  right  to  make 
each  piece  weigh  seven  pounds  by  incorporating  china  clay  with 
the  fabric  than  they  would  have  had  to  sprinkle  the  shirtings 
with  china  clay  or  deliver  it  separately  in  a  bag. 

The  cases  were  reviewed  by  Willes,  J.,  in  delivering  judg- 
ment; ''The  first  state  of  circumstances  already  dealt  with 

^  See  Merriam  v.  Field,  24  Wis.  040;  CoraelittB  v.  MoUoy,  7  Barr,  298| 
297. 

«  L.  R.  4  Ex.  49. 
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by  decision  is  that  of  a  sale  by  sample  of  goods  in  which,  un- 
known to  the  seller  and  bnyer,  there  was  a  defect,  by  reason  of 
a  fraudulent  act  of  the  producer  of  the  goods  done  to  increase 
the  apparent  weight,  such  defect  not  being  discoverable  by 
the  sample,  though  it  afterwards  developed  heat  in  the  bulk 
80  as  to  make  it  unmerchantable.  That  was  the  case  in 
Parkinson  v.  Lee,*  where  there  was  a  sale  of  hops  by  sample, 
which  the  grower  had  fraudulently  watered  in  order  to  in- 
crease their  weight.  This  fact  was  unknown  to  the  seller, 
though  the  fraad  was  of  a  sort  known  to  the  trade ;  and  of  this 
both  buyer  and  seller  were  aware.  The  sample  being  taken 
from  the  centre  of  the  pocket  and  exposed  to  the  air  did  not 
suffer  from  the  damp,  and  it  would  not  be  discovered  in  the 
bulk  until  it  was  disclosed  by  the  gradual  process  of  heating. 
The  hops  were  bought  in  January,  and  delivered  on  the  8th  of 
July.  By  the  end  of  July  the  effects  of  the  heating  were  ap- 
parent in  all  the  pockets ;  one  of  them  was  found  to  be  unsal- 
able a  few  days  after  delivery,  and  the  rest  between  that  time 
and  the  18th  of  October  following.  The  jury  found  that  the 
bulk  answered  in  fact  to  the  sample  at  the  time  of  the  sale 
without  fraud,  and  that  the  seller  had  then  no  knowledge  of 
the  latent  defect  of  the  commodity.  They,  however,  found  for 
the  plaintiff  under  the  direction  of  the  judge,  upon  the  count 
alleging  an  implied  warranty  of  merchantableness.  That  di- 
rection, which  certainly  went  a  very  long  way  when  it  is  con- 
sidered that,  as  the  sample  was  sound  and  the  bulk  answered 
the  sample  at  tiie  time  of  the  sale,  the  hops  must  have  been 
good  at  that  time,  was  overruled  by  the  court,  and  a  new  trial 
granted  upon  the  ground  that "  the  buyer  had  bought  the  pock- 
ets upon  samples  fairly  taken  in  the  usual  way,  and  the  seller 
merely  sold  what  he  had  before  bought  upon  the  same  mode 
of  examination."  Laurence,  J.,  said, "  I  know  of  no  authority 
which  makes  the  seller  liable  for  a  latent  defect  where  ;there 
is  no  fraud,  and  no  representation  was  made  by  him  on  the 
subject  to  induce  the  buyer  to  take  the  thing.  In  1  BoUe  Abr. 
90,  P.  8,  it  is  said,  that  if  a  merchant  sell  cloth  to  another, 
knowing  it  to  be  badly  fulled,  an  action  on  the  case  in  nature 

1  2  East,  814. 
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of  deceit  lies  against  him,  because  it  is  a  warranty  in  law. 
But  there  is  no  authority  stated  to  show  that  the  same  rule 
holds  if  the  commodity  sold  have  a  latent  defect,  not  known 
to  the  seller."  So  that  in  Parkinson  v.  Lee  ^  (the  authority 
most  relied  upon  for  the  defendants),  the  sample  was  fair, 
the  bulk  purchased  was  ascertained  and  existing,  it  did  at  the 
time  the  bargain  was  made  and  the  property  passed  in  fact 
answer  the  description  in  the  contract,  and  was  the  very  thing 
bargained  for;  and  the  secret  defect  which  afterward  devel- 
oped itself  and  made  the  bulk  unmerchantable,  was  not  known 
to  the  seller  nor  caused  by  any  act  of  his. 

Another  class  of  cases  is  that  of  goods  bought  under  a  spec- 
ified commercial  description,  either  by  sample,  or  eyen  after 
inspection  of  bulk.  In  such  cases  it  is  an  implied  term,  not- 
withstanding the  sample  or  inspection,  that  the  goods  shall 
reasonably  answer  the  specified  description  in  its  commercial 
sense.  The  sample  in  such  cases  is  looked  upon  as  a  mere 
expression  of  the  quality  of  the  article,  not  of  its  essential 
character ;  and  notwithstanding  the  bulk  be  fairly  shown,  or 
agree  with  the  sample,  yet  if,  from  adulteration  or  other  causes 
not  appearing  by  the  inspection  or  sample  though  not  known 
to  the  seller,  the  bulk  does  not  reasonably  answer  the  descrip- 
tion in  a  commercial  sense,  the  seller  is  liable.  Thus  in 
Nichol  V.  Godts,*  where  the  sale  was  of  foreign  refined  rape- 
oil,  warranted  only  equal  to  sample,  the  jury  found  that  the 
oil  tendered  was  the  same  as  the  sample,  but  that  it  was  not 
"  foreign  refined  rape-oil;"  but  a  mixture  of  foreign  refined  rape- 
oil  and  another  oil.  It  was  held  by  the  Court  of  Exchequer 
that  the  sample  must  be  considered  as  referring  to  quality 
only,  and  could  not  control  the  contract  in  respect  of  the  es- 
sential character  of  the  article  to  be  delivered.  As  Pollock, 
C.  B.,  said :  "  It  is  not  exactly  a  warranty ;  but  if  a  man  con- 
tracts to  buy  a  thing  he  ought  not  to  have  something  else 
delivered  to  him." 

The  cases  approved  in  Jones  v.  Just*  by  the  Court  of  Queen's 
Bench  ^^  establish  beyond  question  that  neither  inspection  of 
bulk  nor  use  of  sample  absolutely  excludes  an  inquiry  whether 

ia£ft8t,814.  *10£x.l91.  •L.R.8.Q.B.  197. 
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the  thing  supplied  was  otherwise  in  accordance  with  the  con- 
tract, and  that  if  the  sellers  in  this  case  had  agreed  to  deliver 
merchantable  gray  shirting  according  to  a  sample,  and  not 
disclosing  that  it  was  unmerchantable  bj  reason  of  the  mixt- 
ure of  china  clay,  they  would  have  been  liable.  The  ques- 
tion, therefore,  is  whether  the  facts  of  the  case  showed  that 
the  contract  was  for  merchantable  gray  shirting;  and  this 
must  depend  upon  the  fair  inference  to  be  drawn  from  the 
contract  itself,  and  the  circumstances  under  which  it  was 
made,  so  far  as  they  are  relevant  to  explain  it.  The  goods 
were  not  specified,  nor  ascertained,  nor  inspected.  They 
were  bought  by  a  sample  which  did  not  disclose  any  defect. 
That  sample  was  made  by  the  seller  to  represent  the  article, 
and,  as  we  must  assume  against  the  seller,  to  represent  it 
fairly  to  the  buyer.  It  did,  in  fact,  represent  to  the  buyer  a 
merchantable  article.  The  article  itself  was  stipulated  for  in 
terms  ^  each  piece  to  be  of  seven  pounds  weight,'  which  if  prop- 
erly complied  with,  and  no  foreign  material  introduced,  would 
have  insured  a  merchantable  article.  The  superadded  stipu- 
lation for  each  piece  to  weigh  seven  pounds  was  descriptive  of 
the  goods,  and  asserted  their  essential  character  for  commer- 
cial purposes.  Agreement  with  the  sample  as  to  quality  would 
not  satisfy  this  term  of  the  contract.  If  the  pieces  delivered 
had  weighed  but  six  pounds,  though  they  had  agreed  with  the 
sample,  the  contract  would  have  been  broken.  It  was  the 
feigned  and  colorable  performance,  not  real  fulfilment  of 
the  stipulation  as  to  weight,  that  caused  the  goods  to  be 
unmerchantable.'' 

In  this  instance,  as  in  Nichol  v.  Oodts,  the  defect  arose 
from  adulteration,  and  might  therefore  justly  be  regarded  as 
one  of  kind ;  but  the  principle  is  the  same  where  a  sale  is 
made  by  description  in  the  ordinary  course  of  trade  and  the 
goods  are  unmerchantable  from  an  inherent  fault  or  a  super- 
vening decay  or  deterioration. 

In  Jones  t;.  Just,^  the  defendant  sold  certain  bales  described 
in  the  sold  note  as  '^  Manila  hemp  "  (and  specifically  marked 
and  numbered),  ^^  to  arrive  per  Richard  Cobden,"  wliich  were 

1  L.  B.  8  Q.  B.  197. 
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delivered  to  the  purchaser,  but  proved  when  opened  and  ex- 
amined, to  have  been  so  much  damaged  by  salt  water  as  to  be 
unmerchantable,  although  the  contents  had  not  lost  the  char- 
acter of  hemp.  Blackburn,  J.,  left  two  questions  to  the  jury : 
Was  the  article  in  fact  Manila  hemp  ?  secondly,  Was  it  mer- 
chantable ?  They  found  for  the  purchaser,  and  the  court  sus- 
tained the  verdict,  although  the  seller  had  never  seen  the 
goods  (which  were  still  at  sea  when  sold),  and  was  ignorant 
of  their  true  condition. 

It  results  from  these  decisions  that  where  specific  goods  are 
sold  as  being  of  a  particular  kind,  they  must  not  only  answer 
the  description,  but  must  also  be  merchantable  and  salable 
under  that,  description.^  In  the  words  of  Lord  Ellenborough, 
in  Gardiner  v.  Gray,  "  without  any  particular  warranty  there 
is  an  implied  trust  in  every  such  contract  which  it  is  incum- 
bent on  the  seller  to  fulfil.^''  Such  confessedly  is  the  rule 
with  regard  to  contracts  to  make  or  furnish,  and  this  may  be 
fulfilled  by  the  delivery  of  anything  answering  to  the  terms 
prescribed ; '  and  it  implies,  although  for  a  difiFerent  reason, 
where  the  agreement  is  two-fold, — for  a  specific  thing,  and 
that  it  shall  be  of  a  certain  kind. 

It  is  generally  conceded,  as  the  cases  cited  imply,  that  in 
considering  whether  the  thing  delivered  is  what  the  vendor 
agreed  to  sell,  regard  must  be  had  to  the  mercantile  rather 
than  the  literal  meaning  of  the  terms  employed,  and  that  if  it 
would  be  regarded  as  the  same  among  merchants  and  for  the 
purposes  of  trade,  it  matters  not  how  widely  it  may  differ  in 
point  of  fact.^  If  the  article  be  commercially,  it  need  not  be 
chemically  or  botanically  pure,  and  may  on  the  contrary  con- 
tain ingredients  which  though  foreign  in  one  sense  do  not 
affect  its  identity  for  the  purposes  of  sale.  The  vendee 
was   accordingly  held    answerable,  in   Jennings  v.  Grats,* 

1  McClang  v.  Kelly,  21  la.  608. 

*  Jones  V.  Just,  L.  R.  8  Q.  B.  197;  Mody  v.  GregsoD,  L.  R.  4  Ex.  40, 
52;  Laing  t7.  Fidgeon,  4  Camp.  189;  8  Taunt.  108. 

*  Mann  v.  Everton,  32  Ind.  356;  Gaylord  Man.  Co.  v.  Allen,  68  N.T. 
615;  Gent  v.  Jones,  82  Gratt.  621. 

«  Swett  V.  Shumway,  102  Mass.  885.  *  8  Eawle,  18S. 
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for  the  price  of  tea  which  had  been  sold  as  Young  Hyson, 
although  it  was  adulterated  with  the  leaves  of  plants  which 
could  not  properly  be  rated  as  teas.  The  court  said :  "  The 
teas  were  proved  to  be  adulterated  with  certain  leaves,  which, 
it  is  believed,  do  not  belong  to  the  tea  family.  But  it 
was  also  shown,  that  no  teas  of  the  same  denomination  are 
entirely  free  from  adulteration  by  admixture  of  these  same 
leaves,  and  if  a  small  degree  of  adulteration  were  permitted 
to  affect  the  question  of  specific  character,  there  would  sel- 
dom be  a  binding  sale.  Wines  are  constantly  adulterated 
with  brandy ;  in  fact,  it  is  in  some  degree  a  constituent 
part  of  the  finest  Madeira,  and  brandy  itself  passes  in  the 
market,  although  notoriously  adulterated  with  alcohol  in  a 
cheaper  form.  Drugs,  chemicals,  paints,  dye-stuffs,  and  a 
countless  number  of  other  commodities,  are  constantly  pur- 
chased by  dealers  or  consumers  with  full  knowledge  that  they 
are  not  entirely  free  from  admixture.  The  pigment  called 
white  lead  is  frequently  purchased  by  house-painters  when 
they  are  apprised  that  it  contains  a  portion  of  Spanish 
whiting,  which  is  not  supposed  to  affect  the  denomination 
of  the  article,  but  its  quality  and  price."  Adulteration  may, 
however,  be  carried  so  far  as  to  destroy  the  distinctive  char- 
acter of  the  thing  altogether,  and  in  doubtful  cases  there  is 
perhaps  no  practical  test  but  that  of  its  being  merchantable 
under  the  denomination  affixed  to  it  by  the  seller. 

If  the  meaning  of  the  descriptive  words  is  ambiguous, 
witnesses  may  be  called  to  prove  in  what  sense  the  term  or 
phrase  is  used  and  understood  by  persons  conversant  with 
the  trade  or  business.^  In  the  case  first  cited,  Scott  &  Go.'s 
mess  pork  was  shown  by  such  means  to  signify  pork  cured 
and  packed  by  Scott  &  Co.,  as  distinguished  from  pork  coming 
from  their  warehouse,  or  sold  and  consigned  by  them ;  while 
in  the  second,  the  plaintiff  was  allowed  to  prove  that  the  word 
^'bale"  had  a  particular  signification  in  the  gambier  trade, 
and  meant  a  compressed  package  weighing  about  two  hundred 

»  Powell  V.  Horton,  2  Bing.  N.  C.  668;  Gorrisaen  r.  Perrin,  2  C.  B. 
N.  8.  681,  700;  Smith  v.  Wilson,  8  B.  &  Ad.  728;  Pike  o.  Fay,  101  \ 
134;  Swett  v.  Shamway,  102  Mass.  865. 


Digitized  by  VjOOQIC 


500  THB  LAW  OF  0ONTBA0T8. 

weight.  The  doctrine  was  carried  still  furdier  in  Smith  v. 
Wilson,  bj  the  admission  of  evidence  that,  agreeably  to  the 
usage  of  the  district  where  the  sale  took  place,  one  thousand 
rabbits  meant  twelve  hundred  rabbits. 

The  inquiry  when  the  deterioration  in  quality  or  fitness  is 
such  that  the  commodity  can  no  longer  be  regarded  as  the 
same  in  kind,  is  one  that  cannot  easily  be  answered,  because 
kind  is  but  a  name  for  an  assemblage  of  qualities  which  are 
usually  found  together  and  constitute  a  species.  The  ques* 
tion  arose  in  Barr  v.  Gibson,^  on  a  deed  poll,  by  which  the 
defendant,  in  consideration  of  JS4,200,  "  granted,  bargained, 
sold,  and  set  over  to  the  plaintiff,  all  that  ship  called  the 
Sarah,  of  Newcastle."  The  deed  was  set  forth  in  the  decla- 
ration, and  it  was  averred  that  at  the  time  when  the  same 
was  executed  and  the  consideration  paid,  the  ship  was  wholly 
lost  and  destroyed,  and  could  not,  therefore,  be  sold  or  trans- 
ferred to  the  plaintiff  as  the  defendant  had  covenanted.  It 
appeared  from  the  evidence  given  at  the  trial,  under  a  traverse 
of  this  averment,  that  the  ship  was  at  the  time  of  the  sealing 
and  delivery  hopelessly  stranded  in  the  Gulf  of  St.  Lawrence, 
without  the  knowledge  of  either  party,  and  could  not  be  got 
off  or  repaired  under  the  existing  circumstances ;  but  that  she 
was,  save  in  this  regard,  still  in  existence  as  a  ship  and  might, 
had  the  requisite  means  been  within  reach  and  the  seaaon  of 
the  year  different,  have  been  floated  and  rendered  seaworthy. 
Pattison,  J.,  left  it  to  the  jury  to  say  whether  the  vessel  was, 
at  the  time  of  the  sale,  a  ship  or  a  mere  bundle  of  timbers. 
They  found  that  she  was  not  a  ship ;  whereupon  a  verdict  was 
entered  for  the  plaintiff  with  leave  to  move  for  a  nonsuit 
Such  a  motion  having  been  made  and  argued  before  in  the 
court  in  banc,  Parke,  B.,  said,  in  delivering  judgment,  that  no 
warranty  is  implied  in  the  bargain  and  sale  of  an  existing 
chattel,  but  the  bargain  and  sale  of  a  chattel  as  being  of  a 
particular  description  does  imply  a  contract  that  the  article 
sold  is  of  that  description.  Hence  the  sale  of  a  ship  implies 
a  contract  that  the  subject  exists  in  the  character  of  a  ship, 
which  will  be  broken  if  it  has  been  physically  destroyed,  or 
1  8  M.  &  W.  890. 
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has  ceased  to  answer  to  the  designation  of  a  ship ;  but  if  it 
still  bears  that  character  there  is  no  breach  of  the  contract, 
although  the  ship  be  damaged,  unseaworthy,  or  incapable  of 
being  beneficially  employed.  The  question  depended  upon 
the  condition  of  the  vessel,  and  not  on  the  collateral  circum- 
stances. If  it  did  not,  it  might  happen  that  the  same  identical 
thing  in  the  same  state  of  structure,  would  or  would  not  be  a 
ship,  according  to  the  facilities  and  conveniences  that  existed 
at  the  place  and  time.  The  question  whether  a  vessel  retained 
the  character  of  a  ship  might  sometimes  be  attended  with 
much  difficulty,  but  in  the  case  in  hand  the  court  was  clearly 
of  opinion  that  the  ship  was  capable  of  being  transferred  as 
such,  though  she  might  be  totally  lost  within  the  meaning  of 
a  policy  of  insurance,  where  the  contract  was  as  much  broken, 
if  the  thing  was  lost  for  beneficial  purposes,  as  if  it  was  physi- 
cally destroyed.  The  contract  under  consideration  was  one  of 
sale,  and  the  subject  was  not  less  a  ship  because  from  the 
force  of  circumstances  it  was  incapable  of  being  usefully  em- 
ployed. It  followed  that  the  verdict  which  had  been  entered 
for  the  buyer,  must  be  set  aside. 

This  judgment  is  not  easily  reconcilable  with  the  doctrine 
laid  down  in  Gardiner  v.  Gray  and  applied  in  Jones  v.  Just.^ 
If  the  designation  of  the  subject-matter  of  a  sale  as  *'  waste- 
silk  "  implies  an  undertaking  that  the  article  exists  in  a  con- 
dition to  be  merchantable  under  that  designation,  why  is  not 
such  an  undertaking  equally  implied  when  the  thing  sold  is 
designated  as  a  ship ;  that  is,  a  three-masted  vessel  built  for 
the  purpose  of  navigation,  and  capable  of  being  so  used  ?  Or 
if  hemp  ceases  to  exist  as  such  when  so  much  damaged  by 
salt-water  as  to  be  unmerchantable  as  hemp,  why  does  not  a 
ship  equally  cease  to  exist  when  stranded  on  a  reef  from 
which  she  cannot  be  extricated ;  or  not  without  a  cost  that 
would  exceed  her  value  when  afloat  ?  True,  the  loss  is  due  in 
one  case  to  the  condition,  in  the  other  to  the  situation  of  the 
thing ;  but  this  would  be  equally  true  of  a  vessel  sunk  a  hun- 
dred fathoms  deep  in  the  middle  of  the  sea.  That  cannot  be 
said  to  be  merchantable  which,  if  the  truth  were  known,  no 
1  L.  B.  8  Q.B.  107;  ante. 
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one  would  think  of  offering  under  its  appropriate  denominar 
tion,  and  no  one  would  agree  to  buy. 

The  effect  of  a  failure  to  examine,  in  precluding  complaint 
that  the  goods  do  not  answer  to  the  name  under  which  they 
were  purchased,  is  a  point  about  which  the  authorities  do  not 
agree.  It  is  generally  conceded  that  such  an  omission  on  the 
buyer's  part  will  not  exonerate  the  seller  when  there  is  an 
entire  difference  of  kind,  and  the  thing  cannot  be  disposed  of 
as  that  for  which  it  was  sold.^  A  man  who  has  bought  beans 
cannot  be  compelled  to  accept  and  pay  for  peas,  because  he 
neglected  to  open  and  inspect  the  sack.  If  such  be  the  rule, 
it  should  apply  when  the  commodity  is  so  mixed  or  adulter- 
ated that,  taken  as  a  whole,  it  is  not  what  it  was  called  by  the 
Tcndor.  Such  is  the  view  taken  by  the  English  courts,  and  in 
numerous  instances  in  the  United  States.^ 

The  inclination  of  the  American  authorities,  nevertheless, 
is  that  unsoundness  or  an  inferiority  of  quality  however  great, 
will  not  authorize  a  rejection  of  the  contract  or  a  demand  for 
compensation,  unless  an  examination  is  impracticable,  and 
that  when  the  goods  are  or  might  be  seen  the  purchaser  will 
be  presumed  to  take  the  risk,  although  they  fall  below  the 
commercial  standard  and  cannot  be  disposed  of  as  that  for 
which  they  were  sold.* 

Such  a  modification  of  the  rule  is  not  easily  reconcilable 
with  any  consistent  or  established  principle,  because  if  a  sale 
by  description,  or  under  a  specific  name  or  denomination,  is 
an  implied  undertaking  that  the  goods  shall  correspond,  the 
purchaser  is  entitled  to  rely  on  the  assurance  given  by  the 
vendor  and  need  not  look  further  or  exercise  his  own  judg- 
ment, and  should  certainly  not  be  regarded  as  in  default  in 
not  making  an  examination  when  from  the  circumstances,  or 
nature  of  the  defect,  it  would  lead  to  no  good  result. 

Whether  the  defect  be  latent  and  not  discoverable  by  in* 

1  Mody  V.  Gregson,  L.  R.  4  Ex.  49;  ante. 

*  See  Nichol  v.  Godts,  10  Ex.  101 ;  Wieler  v.  Schilisad,  17  C.  B.  619; 
Hawkins  v.  Pemberton,  51  N.  T.  198;  Reggio  v.  Braggiotti*  7  Cash.  166; 
Wolcott  0.  Mount,  86  K.  J.  L.  262,  267;  38  id.  496. 

•  Barnard  v.  Kellogg,  10  Wallace,  883. 
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spection,  or  an  inspection  is  impracticable,  the  effect  is  the 
same,  and  the  vendor  should  equally  be  liable  on  an  implied 
undertaking  that  the  goods  are  merchantable  under  the  name 
or  description  by  which  they  are  sold.^  It  is  of  little  conse- 
quence that  the  hidden  fault  might  have  been  ascertained,  if 
it  could  not  be  ascertained  by  ordinary  means,  or  without  a 
delay  and  expense  that  would  be  incompatible  with  the  effect- 
ual transaction  of  business.  To  require  the  purchaser  to  pro- 
ceed to  an  examination  under  such  circumstances,  is  to  require 
him  to  do  that  which  is  impracticable,  and  may  therefore  be 
regarded  as  impossible  relatively  to  the  end  which  both  par- 
ties seek  to  attain.^ 

The  point  has  been  adjudged  in  several  instances,  and  the 
argument  applies,  for  a  stronger  reason,  when  the  defect  is  oc- 
casioned or  concealed  by  a  trick  or  artifice  which  an  honest 
man  would  be  slow  to  suspect,  and  against  which  caution  may 
not  be  a  sufficient  guard.^ 

The  preponderance  of  the  American  authority,  notwithstand- 
ing, is  that  sales  by  description  follow  the  general  rule,  that 
the  buyer  takes  the  risk,  as  regards  quality  and  soundness, 
wherever  an  examination  is  or  might  be  made,  although  it 
would  not  reveal  the  fault  or  answer  any  useful  purpose,  with- 
out tlie  aid  of  analysis  or  a  resort  to  means  that  are  foreign  to 
the  usual  course  of  business.^ 

The  law  Vas  so  held  in  Hyatt  v.  Boyle,  although  tobacco 
which  had  been  sold  in  kegs  as  "  Parkins'  Brand "  proved, 

»  Rodgera  ©.  Niles,  11  Ohio  St.  48;  Rose  v.  Beatie,  2  N.  &  McC.  530; 
Merriam  r.  Field,  24  Wis.  640;  29  id.  592;  39  id.  578;  Lewis  v, 
Rountree,  78  N.  C.  325;  Cornelius  v.  Molloy,  7  Barr,  293,  297.  See  War^ 
iDg  V.  Mason,  9  Wend.  18;  18  id.  425;  Dayton  v.  Hooglund,  39  Ohio  St. 
071. 

*  Mody  V.  Gregson,  L.  R.  4  Ex.  49,  54;  Rodgera  v.  Niles,  11  Ohio  St. 
48;  Schuchardto.  Aliens,  1  Wallace,  359;  Lewis  v.  Rountree,  78  N.  C.  325. 

<  See  Heilbutt  v,  Hickson,  L.  R.  7  C.  P.  438;  Josling  v.  Eingsford,  13 
C.  B.  N.  s.  447;  Mody  v,  Gregson,  L.  R.  4  Ex.  49;  Henshawv.  Robbinfli 
0  Met.  83 ;  Boorman  v,  Jenkins,  12  Wend.  566,  575. 

*  Hyatt  17.  Boyle,  5  Gill  &  J.  110;  Right  v.  Bacon,  126  Mass.  10;  Salia- 
bury  V.  Stainer,  19  Wend.  159;  Dickinson  v.  Gay,  7  Allen,  29;  Barnard 
V.  KeUogg,  10  Wallace,  883. 
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when  opened,  to  be  unfit  for  use ;  and  tiie  decisions  in  Penn- 
sylvania are  to  the  same  effect.^ 

Agreeably  to  the  view  taken  in  the  case  last  cited,  a  buyer 
who  neglects  to  examine  can  have  no  redress,  although  the 
commodity  is  so  impure  or  adulterated  that  the  foreign  ingre- 
dients impair  the  distinctive  character  of  the  whole  and  ren- 
der it  unmerchantable.  Wool  was  shipped  in  bales  from 
Buenos  Ayres  to  a  commission  merchant  in  Boston,  who 
made  advances  to  the  shippers,  and  placed  the  bales  in  the 
hands  of  a  broker,  with  instructions  not  to  sell  unless  the  pur- 
chaser saw  and  examined  for  himself.  The  broker  sent  sam- 
ples to  the  plaintiffs,  who  wrote  offering  to  buy  at  fifty  cents 
per  pound  if  equal  to  the  samples,  and  were  informed  in  reply 
that  their  offer  was  accepted,  if  they  would  examine  the  wool 
on  the  succeeding  Monday  and  decide  whether  they  would 
take  it.  The  plaintiffs  called  at  the  broker's  office,  were 
shown  four  bales,  and  told  that  they  might  open  and  examine 
the  others  if  they  saw  fit.  They  declined  to  do  so,  and  bought 
the  entire  lot  without  further  inquiry.  The  bales  were  deliv- 
ered, and  remained  unopened  until  some  months  afterwards, 
when  it  was  discovered  that  they  had  been  fraudulently 
packed  with  rotten  and  damaged  wool  and  ^'  tags  "  enveloped 
in  fleeces  of  good  quality. 

The  case  was  tried  without  a  jury,  and  the  court  below 
found  that  under  a  usage  common  to  New  York  and  Boston, 
the  vendor  of  wool  in  bales  warrants  that  it  has  not  been 
fraudulently  packed,  and  that  although  an  examination  of  the 
contents  was  possible,  it  would  have  been  attended  with  so 
much  labor  and  delay  as  to  be  in  the  business  sense  of  the 
term  impossible.  It  was  held  to  follow  that,  although  the 
sale  was  not  by  sample,  and  the  vendor  was  innocent  of 
the  fraud,  he  was  still  answerable  for  the  loss  which  had 
been  sustained  by  the  purchaser. 

The  judgment  was  reversed  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  whenever  the  buyer  can  ex* 
amine  he  must  do  so  or  take  the  risk,  and  that  usage  cannot 

^  Fraley  v.  Bispham,  10  Barr,  820;  Canon  v.  BaiUie,  7  Harris,  875; 
Boyd  V.  Wilson,  2  Norris,  819;  Barnard  v.  Kellogg,  10  Wallace,  8S3. 
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operate  to  varj  a  contract  or  introduce  new  terms,  although 
it  may  help  to  explain  what  is  already  there.  "  No  principle  of 
the  common  law,"  said  Davis,  J.,  ^^  has  been  better  established 
or  more  often  affirmed,  both  in  this  country  and  in  England, 
than  that  in  sales  of  personal  property,  in  the  absence  of  ex- 
press warranty,  where  the  buyer  has  an  opportunity  to  inspect 
the  commodity,  and  the  seller  is  guilty  of  no  fraud,  and  is 
neither  the  manufacturer  nor  grower  of  the  article  he  sells, 
the  maxim  of  caveat  emptor  applies.  Such  a  rule,  requiring 
the  purchaser  to  take  care  of  his  own  interests,  has  been 
found  best  adapted  to  the  wants  of  trade  in  the  business  trans- 
actions of  life.  And  there  is  no  hardship  in  it,  because  if 
the  purchaser  distrusts  his  judgment  he  can  require  of  the 
seller  a  warranty  that  the  quality  or  condition  of  the  goods  he 
desires  to  buy  corresponds  with  the  sample  exhibited.  If  he  is 
satisfied  without  a  warranty,  and  can  inspect  and  declines  to 
do  it,  he  takes  upon  himself  the  risk  that  the  article  is  mer- 
chantable. And  he  cannot  relieve  himself  and  charge  the  sell- 
er, on  the  ground  that  the  examination  will  occupy  time  and 
is  attended  with  labor  and  inconvenience.  If  it  is  practicable, 
no  matter  how  inconvenient,  the  rule  applies." 

This  judgment  seems  to  have  taken  for  granted,  what  is 
by  no  means  clear,  that  it  was  practicable  to  have  examined 
the  bales,  contrary  to  the  finding  of  the  court  below,  and  that 
delay,  cost,  and  inconvenience  may  not  amount  to  a  moral  im- 
possibility where  the  physical  obstacles  might  readily  be  over- 
come. Such  an  inference  is  at  variance  with  the  obvious 
truth,  —  that  when  the  transaction  is  pecuniary,  and  the  object 
gain,  the  means  must  be  consistent  with  the  end,  and  the  par- 
ties cannot  reasonably  be  required  to  incur  an  expense  that 
will  absorb  the  profits  which  they  anticipated.  That  which 
cannot  be  effected  save  at  a  greater  cost  than  it  is  worth,  is 
therefore,  in  cases  of  this  description,  impracticable ;  and  im- 
practicable is  legally  as  well  as  to  the  eye  of  a  business  man, 
synonymous  with  impossible,  because  the  law  will  not  require 
an  essay  that  will  result  in  loss  even  if  it  succeeds.  It  is  on 
this  ground  that  a  stranded  vessel,  which  cannot  be  got  off 
without  an  outlay  that  would  exceed  her  value  when  afloat,  is 
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considered  as  totally  lost.^  ^^In  matters  of  business/'  said 
Maale,  B.,  in  Moss  v,  Smith,^  ^^  a  thing  is  regarded  as  ixn* 
possible  when  it  is  impracticable,  and  impracticable  when  it 
can  only  be  done  at  an  excessive  or  unreasonable  cost.  A 
man  may  be  said  to  have  lost  a  shilling  when  he  has  dropped 
it  into  deep  water,  though  it  might  be  possible  by  some  very 
expensive  contrivance  to  recover  it." 

A  sale  of  bales  or  packages  which  cannot  be  effectually  ex- 
amined without  opening  them,  and  "  tearing  them  to  pieces," 
is  enumerated  in  Story  on  Contracts  as  governed  by  the  rule 
which  prevails  when  the  goods  are  still  at  sea,  or  stowed 
away  in  the  hold  of  a  vessel ;  and  the  purchaser  is  equally  en- 
titled in  both  cases  that  they  shall  be  merchantable  under  the 
description  given  by  the  vendor.' 

The  reasons  given  in  Barnard  v.  Kellogg,^  tend  to  the  con- 
clusion that  a  purchaser  who  fails  to  examine  will  be  bound, 
although  bales  of  hay  are  sold  as  cotton,  or  a  cask  of  cider  as 
claret.  A  difference  of  kind  is  not  less  real  because  it  is  par- 
tial, and  some  of  the  mass  corresponds  with  the  description 
given  by  the  seller.  Had  the  bales  which  were  ofiFered  as 
wool  contained  nothing  but  tags,  the  court  would  presumably 
have  held  that  the  contract  failed;  and  yet  an  adulteration 
which  renders  the  whole  impure  and  unmerchantable  is  the 
same  in  principle.  In  Josling  v.  Kingsford,^  proof  that  a 
commodity  sold  as  oxalic  acid  contained  ten  per  cent  of  sul- 
phate of  magnesia,  was  held  to  give  the  purchaser  as  much 
right  to  redress  as  if  the  difference  of  kind  had  been  entire. 

A  man  who  is  misled,  as  was  the  buyer  in  Barnard  v.  Kel- 
logg, may  moreover  be  entitled  to  damages  on  another  ground. 
There  can  be  little  doubt  that  the  consignors  knew  or  had 
notice  that  the  cotton  was  fraudulently  packed,  and  the  con- 
duct of  the  consignees  was  hardly  consistent  with  good  faith. 

1  M088  V.  Smith,  0  C.  B.  94;  Peele  v.  Merchants'  Ins.  Co.,  3  Mason, 
27;  Brig  Sarah  Ann,  2  Sumner,  206;  2  Am.  Leading  Cases,  5  ed.  703. 

«  9  C.  B.  94. 

•  See  Rodgers  v.  Niles,  11  Ohio  St.  48;  Lewis  v.  Rountree,  78  N.  C. 
825. 

«  10  Wallace,  888.  •  18  C.  B.  v.  s.  447. 
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Had  ihej  communicated  the  instructions  under  which  thej 
were  acting  to  the  purchaser,  he  would  have  been  put  on  his 
guard,  and  proceeded  to  an  examination  that  would  have  dis- 
closed the  truth.  An  officious  declaration  that  the  goods  are 
at  hand  and  maj  be  examined,  if  it  is  thought  desirable,  is  a 
ready  means  of  allaying  distrust  and  preventing  the  inquiry 
which  it  is  seemingly  intended  to  promote. 

The  just  inference  seems  to  be  that  while  the  law  does  not 
imply  a  warranty  against  latent  faults,  and  the  buyer  is  no 
more  entitled  to  indemnity  for  defects  which  are  not  discover-* 
able  than  for  those  which  are,  yet  when  a  failure  to  examine  is 
relied  on  as  excluding  an  undertaking  that  would  otherwise 
arise  from  the  contract  read  as  a  whole,  or  in  the  light  of  the 
circumstances,  it  may  be  a  sufficient  reply  that  the  defect  was 
not  visible  and  could  not  be  ascertained  by  examination  in 
the  ordinary  course  of  business.  Such  was  the  ground  taken 
in  Mody  v.  Gregson ;  ^  and  it  obviates  the  necessity  for  inquir- 
ing whether  the  purchaser  could  and  ought  to  have  chosen 
for  himself  instead  of  relying  on  the  assurance  given  by  the 
vendor. 

Whatever  the  law  may  be  under  other  circimistances,  it 
seems  to  be  generally  conceded  on  both  sides  of  the  Atlantic 
that  where  the  sale  is  of  a  specific  thing,  as  distinguished  from 
the  sale  of  a  thing  specifically  described,  the  buyer  must 
accept  and  pay  although  the  commodity  is  unmerchantable 
and  its  defects  could  not  be  detected  by  ordinary  means  ;^  and 
the  rule  applies  even  where  as  in  the  case  of  provisions,  the 
commodity  can  be  put  only  to  one  use,  and  must  be  thrown  on 
the  dunghill  if  it  proves  unsound.* 

1  L.  R.  4  Ex.  49. 

«  Rinschler  v.  Jellffe,  9  Daly,  469;  Hyatt  v.  Boyle,  5  Gill  &  J.  110; 
Hart  V.  Wright,  17  Wend.  267,  275;  Parkinson  v.  Lee,  2  East,  814; 
Emmerton  v.  Matthews,  7  H.  &  N.  686;  Barr  v,  Gibson,  8  M.  &  W.  890; 
Jones  V.  Just,  L.  R.  8  Q.  B.  197,  202. 

•  Emmerton  v.  Matthews,  7  H.  &  N.  586;  Ryder  o.  Neitge,  21  Minn. 
70;  Boyd  v.  Wilson,  2  Norris,  319. 
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CHAPTER  XX. 

BALE   BY   SAMPLB. 

Inference  from  the  Exhibition  of  a  Sample.  —  Subsequent  Inspection  of  the 
Goods  by  the  Vendee.  —  Effect  of  a  Written  Memorandom.  —  Kind  and 
Quality. — Rule  in  Pennsylvania. 

The  exhibition  of  a  sample  at  or  before  the  sale  amounts, 
when  coupled  with  words  or  circumstances  which  indicate 
that  it  was  so  intended  and  understood,  to  a  warranty  or  as- 
surance that  it  was  fairly  taken,  and  that  the  goods  will  when 
delivered  correspond  in  every  material  particular,  including 
both  quality  and  kind.^  The  case  is  therefore  analogous  to 
that  of  a  sale  of  a  commodity  answering  a  certain  description, 
and  the  goods  may  be  rejected  and  a  recovery  had  in  damaged 
if  the  undertaking  be  not  fulfilled  or  accepted,  and  the  default 
compensated  by  a  corresponding  deduction  from  the  price,  or 
through  a  cross-action  if  the  defect  be  not  discovered  until 
after  the  payment  has  been  made.^ 

Accordingly,  when  cotton  is  guaranteed  in  writing  as  about 
equal  to  samples,  and  the  samples  are  ^  long  staple  Salem,'' 

1  Pope  V,  Allia,  115  U.  S.  883,  372. 

«  Mody  ».  Gregson,  L.  R.  4  Ex.  49;  Williams  v.  Spofford,  8  Pick.  260; 
Schuchardt  v.  Aliens,  1  Wallace,  359;  Heyworth  o.  Hutchinson,  L.  B. 
2  Q.  B.  447;  Azemar  v.  Cassella,  L.  R.  2  C.  P.  431;  Wells  v.  Hopkins, 
5  M.  &  W.  7;  Russell  o.  Nicolopulo,  8  C.  B.  n.  s.  362;  Pope  v.  Allis, 
115  U.  S.  363,  372;  Bagley  v,  Cleveland,  21  Federal  Rep.  159,  165; 
Dayton  v.  Hooglund,  39  Ohio,  671;  Bradford  v.  Manly,  13  Mass.  139; 
Dickinson  v.  Gay,  7  Allen,  29;  Hubbard  v.  George,  49  111.  275;  Webster 
V.  Granger,  78  id.  230;  Gunther  r.  Atwell,  19  Md.  157;  Osbom  v.  Ganta, 
60  N.  Y.  540;  Waring  v.  Mason,  18  Wend.  425;  Oneida  Mfg.  Co.  p. 
Lawrence,  4  Cow.  440;  Dailey  v.  Green,  3  Harris,  118,  125;  Maute  v. 
Gross,  6  P.  F.  S.  250;  West  Republic  Mming  Co.  v.  Jones,  15  Weekly 
Notes  of  Cases,  491. 
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the  cotton  is  as  effectually  guaranteed  to  be  ^Mong  staple 
Salem/'  as  if  those  words  were  inserted  in  the  contract.  The 
undertaking  here  was  for  kind,  but  may  equally  well  be  for 
quality ;  and  hence  when  the  samples  are  "  fine,  white  cot- 
ton," and  the  bulk  proves  to  be  damaged  and  unmerchantable, 
the  vendor  will  be  answerable  for  the  resulting  loss.^ 

The  bare  fact  that  a  sample  is  shown  by  one  party  and  is 
relied  on  by  the  other  is  not  proof  or  necessarily  evidence  of 
a  warranty  of  its  genuineness,  or  that  the  goods  are  the  same, 
and  all  that  it  implies  is  a  representation  that  the  bulk  is  like 
in  kind  and  quality,  which  may  render  the  seller  liable  on 
the  ground  of  fraud,  but  not  if  he  is  acting  in  good  faith  and 
believes  the  sample  to  be  accurate.^ 

The  question  is  nevertheless  one  of  intention,  depending  on 
what  is  done  as  well  as  on  what  is  said  or  written,  and  slight 
circumstances  may  turn  the  scale.  Conceding  that  the  exhi- 
bition of  a  sample  is  prima  facie  a  representation,  still  like 
other  representations  it  will  operate  as  a  promise,  if  so  made 
and  understood.  The  stipulation  is  not,  as  seems  to  have 
been  supposed  in  Hargous  t;.  Stone,'  a  warranty,  but  is  an  un- 
dertaking for  identity,  analogous  to  that  which  arises  when 
goods  are  sold  as  answering  to  a  description  or  being  of  a  cer- 
tain kind.^  When  a  specimen  is  shown  as  such,  and  the  bar- 
gain concluded  without  more,  the  purchaser  is  seemingly  as 
much  entitled  to  say  that  what  he  bought  and  the  seller 
agreed  to  deliver  was  a  commodity  having  the  qualities  of  the 
sample,  as  if  he  had  seen  and  approved  the  bulk  and  a  differ- 
ent article  were  substituted  or  tendered.^  On  the  other  hand, 
an  examination  of  the  goods  subsequently  to  the  exhibition  of 
the  sample  may  be  *evidence  that  the  purchaser  relied  on  his 
own  judgment,  and  agreed  to  take  them  as  they  were,  although 
it  may  still  be  for  the  jury  to  consider  whether  he  trusted  to 

^  Azemar  v.  Cassella,  L.  R.  2  C.  P.  481;  see  Waring  v.  Mason,  18 
Wend.  425. 

>  Waring  V.  Maspn,  18  Wend.  426,  438;  Hargous  v.  Stone,  1  Selden, 
78,  85;  Beirne  v.  Bord,  id.  95;  Ames  v.  Jones,  77  N.  T.  C14. 

*  1  Selden,  78, 87.  «  Dailey  v.  Green,  8  Harris,  118,  125. 

«  Schuchardt  v.  Aliens,  1  WaUaoe,  859;  Boorman  «.  Jenkins,  12  Wend. 
568. 
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the  sample  and  was  misled.^  In  Waring  v.  Mason*  the  offer 
was  of  cotton  packed  in  bales.  The  plaintiffs  said  that  they 
would  buy  if  it  was  equal  to  the  sample  exhibited  by  the 
broker,  and  requested  him  to  procure  and  bring  fresh  samples, 
which  was  done  and  the  purchase  made.  The  court  held 
that  the  evidence  was  properly  left  to  the  jury,  and  sustained 
a  finding  that  the  sale  was  by  sample  and  the  vendor  liable 
for  the  inferiority  of  the  bales,  which  had  been  fraudulently 
packed  and  did  not  correspond  with  the  parcel  shown. 

The  doctrine  is  accurately  stated  in  Gunther  v.  AtwelP 
in  accordance  with  the  view  taken  many  years  since  in  the 
American  edition  of  Smith's  Leading  Cases.  "  Strictly  speak- 
ing, a  contract  of  sale  by  sample  is  not  a  warranty  of  quality, 
but  an  agreement  of  the  seller  to  deliver,  and  of  the  buyer  to 
accept  goods  of  the  same  kind  and  quality  as  the  sample. 
The  identity  of  the  goods  sold  in  kind,  condition,  and  quality 
with  that  of  the  sample  is  of  the  essence  of  the  contract,  and 
where  the  goods  sold  do  not  correspond  with  the  sample,  there 
would  seem  to  be  no  performance  of  the  contract.^  The  rule 
recognized  in  these  cases  as  governing  sales  by  sample,  seems 
to  be  founded  on  or  to  be  a  simple  application  of  the  principle, 
that  to  fulfil  a  contract  of  sale  the  seller  must  deliver  that 
which  he  has  agreed  to  sell,  and  that  if  he  does  not,  the  pur- 
chaser may  rescind  the  contract,  or  receive  the  goods  and 
claim  a  deduction  for  their  relative  inferiority  in  value.  In 
order  that  this  principle  may  be  applied,  it  is  necessary  in 
making  the  sale  that  the  sample  should  be  so  used  between 
the  buyer  and  seller  as  to  express  or  become  a  part  of  the 
contract,  or  in  other  words,  that  the  sample  should  amount  to 
and  take  the  place  of  an  express  averment  by  the  seller  of  the 
condition  and  quality  of  the  goods  sold,  upon  which  the  buyer 
relies  in  making  the  purchase.    The  mere  exhibition  of  a 

1  Borrekins  v.  Bevan,  8  Rawle,  28,  88;  Jones  v.  Waaaon,  69  Tenn.  311. 

«  9  Wend.  20;  18  id.  426.  •    19  M4.  167,  109. 

«  Young  V.  Cole,  8  Bing.  N.  C.  724;  Mondel  v.  Steel,  8  M.  &  W.  868, 
871;  Williams  v.  Spofford,  8  Pick.  260;  Bradford  v.  Manly,  18  Mass. 
189;  Beime  o.  Dord,  1  Selden,  98;  Hargous  v.  Stone,  ib.  73;  Waring  «. 
liaaon,  18  Wend.  426;  1  Sm.  L.  C.  6  Am.  ed.  266,  267,  268. 
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sample  by  the  seller  and  examination  of  it  bj  the  buyer,  does 
not  amount  to  such  an  averment,  unless  from  all  the  facts  or 
circumstances  in  the  case,  it  can  be  presumed  that  an  under^ 
standing  is  arrived  at  between  the  parties  that  the  bulk  is  to 
correspond  with  the  sample.^  The  reasonable  deduction  from 
the  cases  is,  that  to  effect  a  sale  by  sample  so  as  to  bind  the 
seller  for  a  correspondence  in  bulk,  it  must  be  shown  that  the 
seller  adopts  the  sample  as  his  own  description  of  the  bulk, 
and  that  the  buyer  concludes  the  purchase  upon  the  faith  and 
credit  of  the  description  so  given.  Upon  this  theory,  it  is 
obvious  that  in  making  sales  samples  may  be  exhibited  and 
examined  without  implying  as  a  part  of  the  contract  of  sale 
any  obligation  that  tJie  bulk  shall  correspond  with  the 
sample/' 

If  the  goods  correspond  with  the  sample  the  obligation  is 
fulfilled,  and  the  vendor  will  not  ordinarily  be  answerable  for 
any  defect  that  is  common  to  both,  unless  there  is  an  express 
warranty,  or  such  a  difference  of  kind  that  the  goods  do  not 
answer  to  the  name  or  denomination  under  which  they  were 
sold  ;^  and  the  rule  was  applied  in  Parkinson  v.  Lee,  although 
the  hops  which  were  the  subject-matter  had  been  fraudulently 
watered  by  the  prior  vendor  to  increase  the  weight,  and  the 
defect  which  was  latent  at  the  time  and  would  have  rendered 
the  hops  unmerchantable  if  known,  did  not  become  perceptible 
until  after  they  had  been  accepted  by  the  buyer.^ 

The  authorities  are  not  less  clear  that,  as  the  exhibition  of 
a  sample  is  designed  to  aid  the  buyer  and  enable  him  to  form 
as  correct  a  judgment  as  if  he  had  seen  the  goods,  so  it  will 
not  preclude  any  course  that  would  have  been  open  had  the 
bulk  been  exhibited  instead  of  the  sample  ;  and  he  may  con- 
sequently require  that  the  commodity  shall  not  only  corre- 
spond with  the  sample,  but  be  of  the  kind  or  description  as 

1  Beirne  v.  Dord,  1  Selden,  98;  Hargous  o.  Stone,  id.  78;  Waring  p. 
Mason,  18  Wend.  425,  484. 

*  Parkinson  v.  Lee,  2  East,  815;  Sands  v.  Taylor,  6  Johns.  805;  Dick- 
inson V.  Gay,  7  Allen,  20;  Mody  v.  Gregson,  L.  R.  4  Ex.  40;  Dickson 
p.  Zizinia,  10  C.  B.  002. 

•  AnU. 
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and  for  which  it  was  sold,  and  be  free  from  any  latent  fault 
that  will  render  it  unsalable  by  that  name  or  denomination 
in  the  ordinary  course  of  business.^  In  other  words,  while 
the  contract  will  be  broken  if  the  bulk  differs  from  the  sample, 
its  conformity  does  not  necessarily  prove  that  the  contract 
has  been  performed.* 

The  principle  was  stated  by  Lord  Ellenborough  in  Gardiner 
V.  Gray,^  and  has  been  applied  in  numerous  instances.  In 
Josling  V.  Kingsford,^  an  article  which  had  been  sold  by 
sample  as  oxalic  acid  proved  to  be  unmerchantable  under 
that  name  in  consequence  of  being  adulterated  to  the  extent 
of  ten  per  cent  with  sulphate  of  magnesia,  and  the  vendor  was 
held  answerable,  although  he  had  declined  to  warrant  the 
strength  of  the  acid,  and  the  purchaser  not  only  examined 
the  sample  but  the  bulk,  and  found  both  the  same.  So  fn 
Nichol  V.  Godts  ^  the  rejection  of  rape  oil  as  not  answering 
to  the  denomination  of  '^  foreign  refined,"  under  which  it  had 
been  sold,  was  approved  by  the  court  although  it  had  been 
warranted  in  writing  as  only  equal  to  samples  with  which  the 
bulk  agreed.  Baron  Parke  told  the  jury  that  the  undertaking 
implied  in  a  sale  by  sample  related  solely  to  quality,  and  was 
therefore  entirely  consistent  with  the  existence  of  a  collateral 
stipulation  that  the  goods  should  be  of  a  certain  kind ;  and 
this  interpretation  was  approved  by  the  court  in  banc.  It 
would  apparently  be  more  accurate  to  say  that  although  a 
sale  by  sample  is  a  contract  that  the  commodity  is  the  same 
in  kind  and  properties,  it  may  also  be  a  contract  that  both 
bulk  and  sample  are  such  as  they  were  described  as  being  or 
sold  for.  What  the  learned  judge  no  doubt  intended  is,  that 
whether  the  goods  are  shown  or  merely  a  sample,  they  must 
answer  to  the  name  or  description  given  by  the  vendor,  and  if 
they  differ  in  any  material  particular,  the  contract  will  be  as 
completely  broken  as  though  no  part  were  the  same.    A  pur- 

1  Meyer  v.  Everth,  4  Camp.  22;  Powell  v.  HortOD,  2  Bing.  N.  C.  (MS; 
Bannerman  v.  White,  10  C.  B.  ir.  s.  844;  Josliiig  «.  Kingsford,  18  id. 
447;  Nichol  v.  Godts,  10  Ex.  101;  Schaohardt  v.  Alkns,  1  Wallace,  860. 

*  Mody  p.  Gregson,  L.  B.  4  Ex.  40. 

•  4  Camp.  144;  anU.  «  18  C.  B.  v.  s.  447.  •  10  Ex.  101. 
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chaser  of  oxalic  acid  is  not  bound  to  accept  sulphate  of  mag- 
nesia because  he  saw  and  approved  a  sample ;  and  the  principle 
applies  when  the  character  of  the  mass  is  altered  by  an  admiz- 
tiire  or  adulteration. 

It  has  been  decided  in  some  instances  that  where  there  is  a 
bill  of  sale  or  other  written  memorandum  of  the  contract,  it 
is  the  only  test  of  what  the  vendor  agrees  to  deliver  and  the 
purchaser  to  receive,  and  it  is  immaterial  that  the  goods  differ 
from  a  sample  which  was  exhibited  at  or  before  the  conclusion 
of  the  sale.  The  writing  is  no  doubt  conclusive  as  regards 
all  that  it  sets  forth  or  specifies,  but  does  not  necessarily  pre- 
clude inquiry  as  to  points  that  lie  beyond  its  sphere.^  A 
memorandum  that  A  has  sold  and  B  purchased  a  hundred 
bales  of  hemp,  leaves  the  question  whether  the  sale  is  of  spe- 
cific hemp  or  for  the  delivery  of  any  hemp  answering  to  the 
terms  employed,  as  much  open  as  if  the  contract  were  oral, 
and  proof  that  the  purchaser  examined  a  sample  is  seemingly 
not  less  admissible  than  proof  that  he  examined  the  bulk. 

To  preclude  oral  and  extrinsic  evidence  the  writing  should 
be  so  full  and  specific  as  to  warrant  the  inference  that  it  is 
meant  to  cover  the  entire  ground,  which  cannot  ordinarily 
be  predicated  of  an  informal  instrument  like  a  sold  note  or 
bill  of  parcels.^  Moreover,  if  the  undertaking  implied  in  a 
sale  by  sample  be,  as  Parke,  B.,  declared  in  Nichol  v.  GU)dts,' 
for  quality,  it  may  well  be  legitimately  used  to  supplement  a 
writing  which  speaks  only  of  kind. 

In  Boorman  v.  Jenkins  *  the  buyer  was  allowed  to  recover 
on  proof  of  a  usage  of  trade  that  when  a  sample  is  exhibited 
the  bulk  must  correspond,  although  the  sale  was  not  stated  to 
be  by  sample  in  the  broker's  note ;  and  the  same  point  may  be 
found  in  Syers  v.  Jonas.^ 

It  has  also  been  held  that  where  the  goods  are  examined 
before  the  completion  of  the  contract,  or  the  buyer  has  an 
opportunity  for  inspection  and  declines,  the  presumption  that 

^  Bradford  v.  Manly,  18  Mass.  189;  Hogins  v.  Flympton,  11  Peok.  M; 
Pike  V.  Fay,  101  Mass.  184. 

«  Atwater  v.  Clancy,  107  Mass.  869.  •  10  Ex.  19L 

«  12  Wend.  666.  •  2  £x.  UL 
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the  purchase  is  made  in  reliance  on  the  sample  is  repelled ;  ^ 
and  the  doctrine  was  applied  although  the  bales  in  question 
had  been  fraudulently  packed,  and  the  trick  could  not  be 
detected  without  ripping  them  open  and  examining  the  con- 
tents. The  inqiyry  is  nevertheless  one  of  fact:  Does  the 
examination  indicate  that  the  buyer  relied  on  his  eyes  and 
not  on  the  sample ;  or  simply  that  he  used  them  as  a  measure 
of  precaution  and  without  waiving  his  right  to  hold  the  seller 
answerable  for  hidden  or  undiscovered  defects?  and  if  the 
latter  is  the  true  interpretation  he  will  be  as  much  entitled 
to  enforce  the  implied  warranty  for  conformity,  as  if  it  were 
express.^ 

Agreeably  to  the  view  taken  in  New  York,  and  as  it  seems 
in  Pennsylvania,  the  exhibition  of  a  specimen  is  not  evi- 
dence of  an  undertaking  that  the  goods  correspond,  if  they 
are  accessible  and  might  be  examined,  and  it  will  make  no 
difference  that  the  defect  is  latent  and  could  not  be  dis- 
covered without  the  use  of  means  that  would  involve  delay  and 
expense,  or  would  as  in  the  case  of  preserved  vegetables  or 
fruits,  deform  the  cases  or  packages  and  render  the  contents 
unmerchantable.^ 

The  maxim  caveat  emptor  is,  according  to  these  decisions, 
as  applicable  as  though  the  sample  were  not  shown,  and  if  an 
examination  is  from  distance  or  other  cause  impracticable 
when  the  contract  is  made,  it  must  take  place  on  delivery  and 
before  acceptance,  or  the  default  will  be  waived,^  and  the 
purchaser  must  pay  the  entire  contract  price ;  or  according  to 
Shields  v.  Pettee,  the  market  rate  although  amounting  to  a 
larger  sum.  The  commercial,  like  the  common  law,  is  as 
we  have  seen  the  other  way  and  that  the  acceptance  of 
something  less  or  different  is  not,  in  the  absence  of  an  agree- 
ment to  that  effect,  a  waiver  or  satisfaction  of  the  right  to 

1  Salisbury  v,  Stainer,  19  Wend.  169;  Barnard  9.  Kellogg,  10  Wallace, 
383. 

s  Williams  v.  Spoflord,  8  Pick.  2o0. 

*  Hargous  v.  Stone,  1  Selden,  78;  Beime  v.  Dord,  id.  05;  Bojd  v.  Wil- 
ton, 2  Norris,  319. 

*  HargoQS  p.  Stone,  1  Selden,  73,  92. 
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indemnity  for  a  failure  to  deliver  the  thing  stipulated  for  or 
prescribed.^ 

The  rule  in  Pennsylvania  deviates  still  more  widely  from 
the  general  course  of  decision,  and  would  seem  to  be  peculiar 
to  tliat  State.  In  Boyd  v.  Wilson^  a  broker  who  had  been 
commissioned  to  sell  eight  hundred  and  fifty  cases  of  preserved 
com,  called  on  the  defendants  and  exhibited  a  can  as  a  sample. 
They  asked  for  two  more  cans  for  examination,  which  were 
furnished  and  proved  to  be  good,  sweet,  and  sound  in  every 
respect.  The  defendants  then  made  an  offer  for  the  entire 
lot,  which  was  accepted  and  the  goods  delivered.  It  was  sub- 
sequently discovered  that  a  large  number  of  the  cans  were 
milike  the  sample,  sour,  greasy  and  unfit  for  food.  The  de- 
fendants requested  the  sellers  to  take  back  so  many  of  the 
cans  as  they  had  not  sold,  and  make  a  deduction  for  the  resi- 
due. This  proposition  was  declined,  and  a  suit  brought  for 
the  purchase-money.  Here  both  acts  and  language  pointed  to 
a  single  inference  that  what  the  defendants  agreed  to  buy  was 
com  equal  to  the  sample,  and  that  they  might  consequently 
return  the  cans  and  claim  damages  for  the  breach  of  contract. 
The  Supreme  Court,  nevertheless,  held  that  the  only  contract 
arising  under  such  circumstances  is,  that  the  goods  shall  be 
the  same  in  kind  and  simply  merchantable.  If  they  are  sal- 
able the  contract  is  fulfilled,  and  their  inferiority  to  the  sample 
is  not  a  ground  of  recovery  or  defence. 

The  buyer  was  in  like  manner  held  answerable  in  Selser  v. 
Roberts,'  although  the  boxes  which  he  opened  contained  sound 
and  undamaged  peaches,  and  many  of  those  delivered  were 
mouldy  and  unsound.  A  sale  by  sample  was  said  to  be  sim- 
ply a  guaranty  of  kind,  which  did  not  include  quality  unless 
the  difference  was  so  great  as  materially  to  affect  the  kind. 
The  court  below  had  erred  in  instructing  the  jury  that  although 
the  goods  might  be  "  very  inferior  in  quality  to  the  sample," 
they  must  yet  be  "  merchantable,"  that  is,  "  sound  goods,  not 
damaged  or  spoiled,  and  fit  for  the  use  for  which  they  are 
generally  intended." 

It  is  thus  established  that  provisions  are  merchantable  under 

1  2  Sandf.  202.  •  2  Norris,  819.  •  105  Pa.  242. 
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the  commercial  law  of  Pennsylvania,  although  Oiey  are  nn* 
Bound,  damaged,  and  unfit  for  food ;  in  short,  such  as  no 
honest  shopkeeper  would  send  to  his  customers,  no  man  buy 
for  himself  or  for  his  family.  This  view  is  peculiar  to  that 
State,  and  the  opposite  of  that  taken  in  Nichol  v.  Oodts^ 
that  a  sale  by  sample  is  an  undertaking  that  the  bulk  shall 
correspond  in  quality,  which  however  necessarily  implies  that 
it  must  not  be  so  unlike  as  to  be  in  effect  different  in  kind. 
The  true  meaning  of  a  sale  by  sample  cannot  well  be  in  doubt. 
It  is  an  undertaking  for  the  identity  of  the  specimen  and  the 
mass ;  that  they  are  in  all  material  respects  the  same. 

It  is,  notwithstanding,  held  in  Pennsylvania  as  elsewhere 
that  if  the  seller  gives  an  express  assurance  that  the  quality 
of  the  goods  shall  be  equal  to  the  sample  he  will  be  bound, 
and  if  it  be  not,  he  may  be  compelled  to  make  compensation 
in  damages  or  submit  to  a  deduction  from  the  price.^ 

Agreeably  to  a  recent  English  decision,  while  the  obligation 
resulting  from  the  exhibition  of  a  sample  may  be  an  integral 
part  of  the  contract,  and  not  only  render  the  vendor  answer* 
able  in  damages  if  it  be  not  fulfilled,  but  entitle  the  purchaser 
to  reject  the  goods,  it  will  still,  where  the  contract  relates  to 
a  specific  chattel,  ordinarily  be  interpreted  as  a  warranty  or 
collateral  undertaking  that  does  not  authorize  a  rejection  of 
the  goods,  although  it  may  give  rise  to  a  cause  of  action.* 

The  question  arose  in  Heyworth  v.  Hutchinson,^  on  the  fol- 
lowing memorandum :  ^^  Sold  418  bales  of  wool  at  10  d.  per 
lb.,  to  arrive  ex  ^  Stige,'  or  any  vessel  they  may  be  transshipped 
in. . . .  Guaranteed  about  similar  to  samples,  and  if  any  dis- 
pute arises  it  shall  be  decided  by  the  selling  brokers,  whose 
decision  shall  be  final."  On  the  arrival  of  the  wool  it  proved 
to  be  inferior  to  the  samples,  and  was  rejected  on  that  ground 
by  the  buyer,  although  the  brokers'  award  was  that  it  should 
be  taken  with  an  allowance  for  the  defect.  The  vendor  brought 

1  10  Ex.  191. 

*  West  Bepublio  Mining  Company  v,  Jones,  15  Weekly  Notes  of 
CsBefl,  491. 

*  Shields  v.  Reibe,  9  IlL  App.  598;  Doane  •.  Dunhm,  05  DL  512. 
«  L.  B.  2  Q.  B.  447. 
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suit  for  the  purchase-money,  and  was  held  entitled  to  recover, 
subject  to  the  amount  prescribed  by  the  award.  Gockbum, 
C.  J.,  said :  ^^  This  contract  is  for  the  sale  of  specific  wools  to 
arrive  by  a  particular  ship.  They  are  earmarked,  so  as  to 
prevent  the  contract  applying  to  any  other  wools,  and  they 
are  guaranteed  as  about  similar  to  samples.  If  the  matter 
stood  there,  this  being  a  sale  of  specific  goods,  though  with  a 
warranty,  there  would  not  be  any  right  or  power  on  the  part 
of  the  buyer  to  reject  the  goods  on  the  ground  of  their  not 
being  conformable  to  the  samples;  but  the  buyer's  remedy 
would  be  either  by  a  cros&«ction  on  the  warranty,  or  by  giving 
the  inferiority  in  evidence  in  reduction  of  damages.  There  is 
nothing  in  the  contract  to  import  a  condition  that  the  buyer 
shall  be  at  liberty  to  reject  the  wools  if  not  about  similar  to 
samples."  Blackburn,  J.,  added,  ^'  the  wools  are  guaranteed 
about  similar  to  samples.  Such  a  clause  may  be  a  simple 
warranty  or  it  may  be  a  condition.  Generally  speaking,  when 
the  contract  is  as  to  any  goods,  such  a  clause  is  a  condition 
going  to  the  essence  of  the  contract ;  but  when  the  contract 
is  as  to  specific  goods,  the  clause  is  only  collateral  to  the 
contract,  and  the  subject  of  a  cross«action  or  matter  in  reduc- 
tion of  damages,  according  to  the  case  of  Mondel  v.  Steel.^ 
Here  there  is,  I  think,  merely  a  warranty  as  distinguished 
from  a  condition." 

There  can  be  no  doubt  that  when  a  sale  of  specific  goods  is 
executed  and  passes  the  title,  such  a  clause  as  that  above 
referred  to  is  necessarily  a  warranty  as  distinguished  from 
an  integral  part  of  the  contract,  which  must  be  fulfilled 
in  order  to  bind  the  purchaser,  because,  as  Parke,  B.,  ob- 
served in  Mondel  v.  Steel,  "the  right  of  property  is  then 
vested  indefeasibly  in  him,  and  will  not  revert  in  consequence 
of  the  non-performance  of  anything  that  remains  to  be  done 
on  either  side."  To  justify  the  rejection  or  return  of  the 
goods,  and  a  withholding  or  recovering  back  of  the  price, 
there  must  be  an  entire  failure  of  consideration,  which  cannot 
be  said  when  they  are  what  the  purchaser  agreed  to  buy, 
although  inferior  in  quality  or  dijfferent  in  kind. 
>  8  M.  Ik  W.  868,870. 
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It  should  nevertheless  be  remembered  that  the  effect  of 
such  transactions  depends  on  the  subject-matter,  that  is  on 
what  the  vendor  agrees  to  deliver  and  the  purchaser  to  re- 
ceive ;  and  if  that  be  not  merely  the  goods  which  the  parties 
have  in  view,  but  such  goods  as  will  answer  to  the  sample, 
both  stipulations  must  be  fulfilled  to  pass  the  title  or  entitle 
the  vendor  to  the  price.^  A  sale  of  specific  goods  as  answer- 
ing to  a  certain  description,  or  being  of  a  particular  kind,  does 
not,  as  we  have  seen,  render  it  incumbent  on  the  purchaser 
to  accept  and  pay  unless  the  agreement  is  exactly  fulfilled, 
and  the  principle  is  the  same  whether  the  description  is  in 
terms,  or  symbolical  by  the  exhibition  of  a  specimen  or 
sample. 

In  Azemar  v.  Cassella,  the  sale,  as  described  in  the  written 
memorandum,  was  of  128  bales  of  cotton,  to  arrive  in  London 
per  "Cheviot,"  from  Madras,  guaranteed  equal  to  sample. 
"  Should  the  quality  prove  inferior  to  guaranty  a  fair  allow- 
ance to  be  made."  The  sample  was-"  long  staple  Salem," 
and  the  cotton  proved,  on  arrival,  to  be  Western  Madras,  and 
though  of  exceptionally  good  quality,  inferior  in  value  and 
length  of  fibre  to  "  Salem."  The  decision  was  that  the  title 
did  not  pass,  and  that  the  purchaser  was  not  bound  to  accept 
the  cotton.  Wilde,  J.,  said  that  whether  the  defendants  were 
right  in  their  ground  of  rejection,  namely,  that  the  128  bales 
by  the  "  Cheviot"  was  not  the  cotton  they  had  contracted  to 
receive  and  pay  for,  depended  on  the  terms  of  the  contract, 
which  were  that  the  Messrs.  Barber,  acting  as  agents  for  both 
parties,  had  bought  for  the  defendants  of  the  plaintiffs  128  bales 
of  cotton  marked  "  D.  C,"  expected  to  arrive  per  "Cheviot" 
from  Madras,  at  25(2.  per  pound.  Had  the  writing  stopped 
there  it  would  have  been'  a  bargain  for  the  purchase  of  that 
number  of  bales  arriving  so  marked.  There  was,  however,  a 
further  clause,  ^  the  quality  guaranteed  about  equal  to  sealed 
sample  in  our  possession,"  which  completed  the  description, 
by  showing  that  the  bargain  was  made  with  reference  to  a 
sample  in  the  hands  of  the  brokers  who  signed  for  both  sides. 
This,  when  looked  at,  was  long  staple  Salem,  and  it  was 
1  Azemar  v.  Cassella,  L.  B.  2  C.  P.  481. 
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therefore  obvious  that  the  defendants  bargained  for  long 
staple  Salem.  It  followed  that  the  difference  was  of  kind, 
and  that  the  defendants  were  not  bound  by  the  stipulation 
for  an  allowance  which  related  solely  to  quality.  It  was  also 
clear  that  the  right  of  property  was  not  intended  to  pass  by 
the  mere  operation  of  the  contract.  Had  it  been  otherwise, 
the  defendants  would  have  been  obliged  to  take  the  goods  and 
resort  to  a  cross-action  on  the  warranty.  As  the  matter  stood, 
they  were  no  more  bound  to  accept  a  kind  of  cotton  different 
from  that  stipulated  for  in  the  contract  than  a  man  who  has 
bargained  for  hay  is  bound  to  accept  straw. 

It  results  from  this  decision  that  the  inference  from  the 
exhibition  of  a  sample  may  vary  with  the  circumstances  and 
the  language  held  on  either  side,  and  the  difficulty  is,  as  in 
cases  where  the  goods  are  designated  orally  or  in  writing,  to 
ascertain  the  subject-matter,  that  is,  what  one  party  agreed 
to  sell  and  the  other  to  receive.  The  sale  may  be  (1)  an 
agreement  for  the  delivery  of  any  goods  corresponding  with 
the  sample ;  ^  (2)  an  agreement  to  deliver  a  parcel  designated 
as  that  from  which  the  sample  was  taken,  and  substantially 
the  same,  and  therefore  not  obligatory  on  the  purchaser  un- 
less such  parcel  exists  and  is  tendered ;  ^  (3)  a  sale  of  a  spe- 
cific parcel,  subject  to  a  warranty  of  its  identity  with  the 
sample  that  will  render  the  vendor  answerable  if  it  is  broken, 
without  entitling  the  purchaser  to  reject  the  goods ;  ^  (4)  the 
sample  may  be  exhibited  as  a  statement  or  representation  of 
the  vendor's  belief  or  opinion  as  to  the  identity  of  the  bulk, 
not  entering  into  or  forming  a  part  of  the  contract,  and  that 
will  not  sustain  an  action  unless  it  is  intentionally  false.^ 

In  the  first  two  cases  the  contract  is  executory,  and  the 
purchaser  should  have  such  a  reasonable  opportunity  for  ex- 
amination as  will  enable  him  to  ascertain  whether  the  goods 
correspond  with  the  sample,  and  may  not  only  decline  to 
accept  and  pay  if  they  do  not,  but  recover  compensation  for 

1  HargooB  v.  Stone,  1  Selden,  73,  92. 

*  Azemar  v.  Cassella,  L.  R.  2  G.  P.  841. 

•  Heyworth  v.  Hutchinson,  L.  R.  2  Q.  B.  447. 

^  Hargoiis  v.  Stone,  1  Selden,  73;  Beime  v.  Dord,  id.  95. 
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the  default.^  His  only  redreBB  in  the  thii*d  k  by  a  eroes- 
action  on  the  warranty,  or  defalking  the  Iobb  occasioned  by 
the  inferiority  from  the  price  ;^  while  in  the  fourth  and  last, 
an  action  for  deceit  will  lie,  or  the  contract  may  be  rescinded 
on  proof  that  the  sample  was  shown  fraudulently  with  knowl- 
edge that  gave  a  false  idea  of  the  bulk.  Which  interpretation 
should  be  adopted  depends  not  on  any  inflexible  rule  of  law, 
but  on  the  object  which  the  parties  have  in  view,  and  the 
means  taken  for  its  attainment ;  and  an  executory  contract  for 
the  sale  of  specific  merchandise  may,  as  in  the  sale  of  land, 
be  attended  with  a  stipulation  which  will  suryive  the  execu- 
tion of  the  contract  and  render  the  vendor  answerable  in 
damages  if  it  be  not  fulfilled.  A  sale  by  sample  of  goods 
then  at  sea  may  consequently  be  either  a  contract  that  such 
goods  are  on  board  the  vessel,  and  will  be  delivered  if  she 
comes  into  port,  or  a  sale  of  the  goods  on  board  with  a  war- 
ranty  that  they  correspond  with  the  sample ;  and  while  the 
purchaser  will  be  bound  to  accept  and  pay  the  price  in  the 
latter  case,  and  may  maintain  trover  or  replevin  whether 
the  warranty  is  broken  or  fulfilled,  his  only  liability  or  remedy 
in  the  former  is  through  an  action  for  damages. 

When  the  sale  is  executory  and  the  right  of  property  re- 
mains in  the  vendor,  the  buyer  is  entitled  to  a  reasonable 
opportunity  to  ascertain  whether  the  bulk  corresponds  with 
the  sample,  and  if  that  is  denied,  may  decline  the  goods  with- 
out rendering  himself  liable  whether  they  are  or  are  not 
identical  as  regards  kind  or  quality.^  For  like  reasons  the 
buyer  is  not  bound  to  accept  a  tender  in  closed  packages  or 
barrels  which  the  seller  refuses  to  open.  This  is  a  general 
rule  applying  to  all  executory  sales,  and  consequently  to  sales 
by  sample.^  It  is  not  less  clear,  on  the  one  hand,  that  delivery 
and  receipt  are  not  necessarily  such  an  acceptance  as  will  pre- 

1  Grimoldby  v.  Wells,  L.  B.  10  C.  P.  891;  Loiymer  v.  Smith,  1  B.  & 
C.  1;  Kein  v.  Tupper,  62  N.  Y.  550;  ParkeV  «.  Palmer,  4  B.  &  Ad.  387; 
Bradford  i;.  Manly,  13  Mass.  139;  Pope  v.  AUis,  115  U.  S.  868,  872. 

*  Heyworth  v.  Hotchinson,  L.  R.  2  Q.  B.  447. 

*  Lorymer  v.  Smith,  1  B.  &  C.  1. 

«  Isherwood  v.  Whitmore,  11  M.  k  W.  847. 
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dude  a  retom  of  the  goods  for  an  after-discovered  difference 
between  the  sample  and  the  bulk,  and  on  the  other,  that  ac- 
ceptance with  a  knowledge  of  the  defect  is  not  a  waiver  of 
the  right  to  compensation  in  damages  where  it  would  other- 
wise ezist.^ 

A  sale  by  sample  may  like  other  contracts  be  impeached 
for  fraud  even  when  reduced  to  writing,  and  in  Maute  v>  Gross* 
a  contract  for  the  delivery  of  "  sixteen  barrels  of  good  lubri- 
cating oil  of  the  quality  of  a  sample  this  day  placed  in  the 
custody  of  J.  F.  Slagle,"  was  set  aside  on  proof  that  the  seller 
falsely  represented  that  the  bottle  contained  oil  of  his  own 
manufacture,  and  such  as  he  had  previously  delivered  to  a 
third  person. 

1  Dailey  p.  Green,  3  Harris,  118;  Pope  v.  Allis,  116  U.  S.  863,  372; 
Heilbutt  V.  Hickson,  L.  B.  7  C.  P.  438;  Mody  v.  Gregson,  L.  B.  4  Ex. 
49;  anU. 

•  6  P.  F.  S.  250. 
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CHAPTER  XXL 

WABBAKTT. 

Definition.  —  Distinction  between  Warrantj  and  Representation.  —  Implied 
Warrantj. 

A  WARRANTY  is  an  undertaking  as  distinguished  from  a 
statement  or  representation.  It  is  therefore  in  one  sense  an 
integral  part  of  the  contract,  while  in  another  it  resembles  the 
covenants  for  title  in  a  grant  of  land,  as  being  intended  to 
survive  the  execution  of  the  contract  and  be  obligatory  after 
the  title  has  vested  in  the  grantee.  As  was  accurately  observed 
by  Chief  Justice  Gibson  in  McFarland  v^  Newman  ^  ^^  a  sale  is 
an  executed  contract  on  which  no  action  can  be  brought,  and  if 
an  action  will  lie  on  a  warranty  it  is  because  it  is  a  collateral 
and  independent  covenant,  and  no  more  a  part  of  the  sale  than 
a  covenant  of  warranty  in  a  deed  is  part  of  the  conveyance." 

The  distinction  was  stated  by  Lord  Abinger  in  Chanter  v. 
Hopkins.^  ^'  Confusion,"  said  he,  '^  has  arisen  from  the  unfor- 
tunate use  made  of  the  word  '  warranty.'  Two  things  have 
been  confounded  together.  A  warranty  is  an  express  or  im- 
plied statement  of  something  which  the  party  undertakes  shall 
be  part  of  the  contract,  and  though  part  of  the  contract  yet 
collateral  to  the  express  object  of  it.  But  in  many  of  the 
cases,  some  of  which  have  been  referred  to,  the  circumstance 
of  a  party  selling  a  particular  thing  by  its  proper  description 
has  been  called  a  warranty,  and  a  breach  of  such  contract  a 
breach  of  warranty  ;  but  it  would  be  better  to  distijiguish  such 
cases  as  a  non-compliance  with  a  contract  which  a  party  has 
engaged  to  fulfil, — as  if  a  man  offers  to  buy  peas  of  another 
and  he  sends  him  beans,  he  does  not  perform  his  contract ;  but 
that  is  not  a  warranty ;  there  is  no  warranty  that  he  should 
1  9  Watts,  65.  M  M.  &  W.  399. 
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sell  him  peas ;  the  contract  is  to  sell  peas,  and  if  he  sells  him 
anything  else  in  their  stead  it  is  a  non-performance  of  it. 
So,  if  a  man  were  to  order  copper  for  sheathing  ships,  that  is, 
a  particular  copper  prepared  in  a  particular  manner,  if  the 
seller  sends  him  a  different  sort,  in  that  case  he  does  not  war- 
rant, and  while  this  may  hare  been  ranged  under  the  class 
of  cases  relating  to  warranties,  yet  it  is  not  properly  so." 

The  line  is  also  clearly  drawn  in  the  following  citation  from 
the  notes  to  Smith's  Leading  Cases.^  "  A  warranty  properly 
so  called  can  only  exist  where  the  subject-matter  of  the  sale  is 
ascertained  and  existing,  so  as  to  be  capable  of  being  inspected 
at  the  time  of  the  contract,  and  is  a  collat^yal  engagement 
that  the  specific  thing  so  sold  possesses  certain  qualities ;  but, 
the  property  passing  by  the  contract  of  sale,  a  breach  of  the 
warranty  cannot  entitle  the  vendee  to  rescind  the  contract,  and 
revest  the  property  in  the  vendor  without  his  consent.^  .  .  . 
But  when  the  subject-matter  of  the  sale  is  not  in  existence,  or 
not  ascertained  at  the  time  of  the  contract,  an  engagement 
that  it  shall,  when  existing  or  ascertained,  possess  certain 
qualities,  is  not  a  mere  warranty  but  a  condition,®  the  perform- 
ance of  which  is  precedent  to  any  obligation  upon  the  vendee 
under  the  contract,  because  the  existence  of  those  qualities, 
being  part  of  the  description  of  the  thing  sold,  becomes  essen- 
tial to  its  identity,  and  the  vendee  cannot  be  obliged  to  re- 
ceive and  pay  for  a  thing  different  from  that  for  which  he 
contracted."* 

Agreeably  to  these  definitions,  which  are  generally  accepted 

1  Vol.  ii.  8  Am.  ed.  p.  20. 

*  Dixon  V,  Taies,  5  B.  &  Ad.  840 ;  Gilmoar  v.  Supple,  11  Moore,  P.  C. 
C.  666. 

*  The  commentator  here  subetitates  '*  condition  "  for  Lord  Abinger's 
explicit  declaration  that  if  a  man  sells  peas,  and  tenders  beans,  the  con- 
tract is  not  performed.  This  seems  to  be  one  of  the  not  infrequent  in- 
stances in  which  the  study  of  the  civil,  has  perplexed  writers  on  English 
law.  The  office  of  a  condition  is  to  suspend  or  vacate,  while  the  sale  of 
peas  or  any  other  commodity  by  its  distinctive  name  is  an  undertaking 
which  renders  the  vendor  liable  if  it  be  not  fulfilled. 

«  See  Chanter  v,  Hopkins,  4  M.  &  W.  899;  Barr  v.  Gibson,  8  id.  890; 
Gompertz  v.  BarUett,  2  £.  &  B.  849;  Lucy  v.  Mouflet,  5  H.  &  N.  229. 
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as  ezacV  &  warranty  is  an  assurance  that  something  is  or 
is  not  true  of  a  chattel  which  the  warrantor  offers  to  sell  and 
the  opposite  party  desires  to  buy,  and  although  ordinarily 
found  where  the  contract  is  executed  and  passes  the  title,  may 
be  an  incident  to  an  executory  sale  of  a  specific  thing,  though 
not  of  an  agreement  to  sell  things  of  a  certain  kind,  unless 
the  intention  is  that  the  purchaser  shall  be  bound  to  accept 
the  goods  if  they  agree  in  kind,  and  look  to  the  vendor  for 
compensation  for  any  deficiency  that  may  exist  as  regards 
the  quality.  Whether  the  vendor  warrants  the  quality  of  a 
hundred  barrels  of  flour  standing  by  themselves  in  his  ware- 
house, or  of  a  hundred  barrels  forming  part  of  a  larger  lot, 
he  is  equally  bound,  the  difference  being  that  the  warranty 
cannot  take  effect  as  such  in  the  latter  case  until  the  goods 
are  set  apart  as  the  purchaser's  or  delivered  to  him,  and  if 
this  be  not  done,  and  the  seller  is  in  default,  the  remedy  is  on 
the  contract  as  a  whole,  and  not  for  the  loss  that  would  have 
arisen  from  the  breach  of  the  warranty  had  the  sale  been  con- 
summated. It  was  accordingly  said  with  much  truth,  in  a 
recent  New  York  decision,  that  a  warranty  is  an  incident  only 
of  a  consummated  and  completed  sale;'  that  is,  that  while  the 
warranty  may  be  given  while  the  title  is  still  in  the  vendor, 
it  cannot  be  enforced  by  suit  until  the  goods  become  the 
purchaser's. 

It  results  from  what  has  been  said,  that  where  the  contract 
does  not  relate  to  a  specific  chattel  and  may  be  fulfilled  by 
the  delivery  of  any  article  which  it  describes,  no  undertaking 
which  it  contains  can  operate  as  a  warranty  or  be  other  than 
a  description  of  that  which  must  be  delivered  in  order  to 
charge  the  buyer.  Whether  the  seller  offers  to  supply  soft 
malleable  iron,  or  iron  warranted  to  be  soft  and  malleable,  the 
agreement  is  in  effect  the  same,  and  if  iron  of  a  different  kind 
is  tendered  it  may  be  declined  and  damages  recovered  for  the 
default 

On  the  other  hand,  while  the  offer  or  description  of  a  spe- 
cific chattel  as  being  of  a  certain  quality  or  kind  is  prima 

^  See  Benjamin  on  Sales,  §  SCO. 
*  Osborn  v.  Qante,  60  N.  T.  540. 
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facte  a  warranty,  and  does  not  justify  the  rejection  or  return 
of  the  article  if  unfulfilled,  it  may  still  when  such  is  the  de- 
sign, qualify  the  contract  by  showing  that  it  is  not  merely 
for  the  sale  and  delivery  of  the  thing,  but  of  the  thing  as  de- 
scribed. The  test  is,  Do  the  parties  intend  the  title  to  pass, 
whether  the  commodity  does  or  does  not  correspond  to  the 
name  or  description  under'or  by  which  it  is  sold  ?  A  sale  of 
five  hundred  bales  Sea  Island  cotton  on  board  the  "  Rhone  " 
will  not  be  satisfied  by  a  tender  of  that  number  of  bales  of 
any  Sea  Island  cotton,  nor  necessarily  of  the  cotton  alleged  to 
be  a  part  of  the  cargo  of  the  "Rhone,"  but  only  of  cotton 
which  is  at  once  part  of  her  cargo  and  Sea  Island,  and  if  there 
is  no  such  cotton  the  contract  is  broken  as  soon  as  made. 
Still,  the  question  is  one  of  intention,  and  descriptive  words 
may  operate  as  a  warranty  if  so  designed.  Thus,  the  pur- 
chaser in  a  case  like  that  above  supposed  may  prefer,  in  view 
of  the  state  of  the  market  and  his  own  needs,  that  his  title  to 
the  cotton  shall  not  depend  on  the  contingency  of  its  being 
Sea  Island,  and  that  he  shall,  on  the  contrary,  be  entitled  to 
claim  it  as  his  own,  and  maintain  trover  or  replevin  if  it  is 
withheld  although  it  proves  to  be  "upland"  or  of  some  other 
growth ;  and  the  contract  will  then  not  be  executory  for  the 
delivery  of  cotton  described  as  Sea  Island  and  on  board  the 
ship  in  question,  but  executed  for  the  cotton  in  her  hold  with 
a  warranty  that  it  is  Sea  Island.  So  a  lady  who  buys  a  shawl 
on  the  faith  of  the  shopkeeper's  assurance  that  it  is  "  genuine 
Cashmere,"  ordinarily  intends  that  it  shall  be  hers  as  absolutely 
as  if  the  contract  contained  no  such  clause,  with  a  right  of 
recourse  against  the  shopkeeper  should  the  assurance  prove 
to  be  untrue ;  but  she  may,  if  she  thinks  proper,  stipulate  for 
and  agree  to  purchase  a  genuine  Cashmere  shawl  of  the  text- 
ure and  pattern  exhibited  by  the  seller,  and  will  then,  instead 
of  acquiring  a  right  of  property,  simply  be  entitled  to  damages 
if  the  property  be  not  as  described ;  or  finally  the  sale  may  be 
on  condition  that  the  shawl  is  "  Cashmere,"  and  leave  both 
parties  free  if  it  was  woven  elsewhere. 

The  authorities  agree  that  in  the  absence  of  fraud  a  naked 
affirmation  will  not  render  the  seller  answerable  for  its  truth 
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or  sustain  a  recovery  in  damages,  unless  it  is  intended  as  a 
warranty  or  so  worded  as  to  convey  that  impression.^ 

The  principle  is  clear,  and  applies  whether  the  representa- 
tion is  oral  or  contained  in  the  written  instrument  of  contract, 
the  difference  being  that  in  the  former  case  the  question  is 
one  of  fact  for  the  jury  under  proper  instructions,  while  in  the 
latter  it  must  be  determined  by  the  court.* 

'^  Properly  speaking,"  said  Williams,  J.,  in  Behn  v.  Bumess, 
*^  a  representation  is  a  statement  or  assertion,  made  by  one 
party  to  the  other  before  or  at  the  time  of  contract,  of  some 
matter  or  circumstance  relating  to  it.  Though  it  is  some- 
.  times  contained  in  the  written  instrument,  it  is  not  an  integral 
part  of  the  contract ;  and  consequently  the  contract  is  not 
broken  though  the  representation  proves  to  be  untrue,  nor 
(with  the  exception  of  the  case  of  policies  of  insurance,  at  all 
events,  marine  policies,  which  stand  on  a  peculiar,  anomalous 
footing)  is  such  untruth  any  cause  of  action,  nor  has  it  any 
efficacy  whatever,  unless  the  representation  was  made  fraudu- 
lently either  by  reason  of  its  being  made  dishonestly,  or  with 
a  reckless  ignorance  whether  it  was  true  or  untrue."^ 

It  is  not  necessary  to  say  ^^  I  warrant "  an  undertaking,  for 
the  quality  or  character  of  the  thing  sold  will  operate  as  a  war- 
ranty by  whatever  words  expressed,^  and  may  result  from  the 
vendor's  assent  to  an  inquiry  or  request  from  the  purchaser.* 
It  is  accordingly  settled,  in  accordance  with  the  view  taken  by 
Lord  Holt,  in  Cross  t;.  Gardner,^  and  Medina  t;.  Stoughton,^ 

1  Jackson  v.  Wetherill,  7  S.  ft  R.  480;  McFarland  v.  Newman,  9 
Watts,  65;  Eagan  v.  Call,  10  Casey,  286;  Worth  v.  McGoDnell,  42  Mich. 
473. 

s  See  Behn  v.  Barness,  8  Best  &  Smith,  761,  754;  McFarland  9.  New- 
man, 9  Watts,  65. 

•  See  £lliott  v.  Von  Glehn,  18  Q.  B.  682;  Wheelton  v,  Haidisty,  8  £. 
&  B.  232. 

*  Hopkins  o.  Tanqueray,  15  C.  B.  180;  Hopkins  v.  Hitchcock,  14  C.  B. 
N.  s.  65;  Jones  v.  Quick,  28  Ind.  125;  Hawkins  v.  Pemberton,  61  N.  T. 
198;  Patrick  v.  Leach,  8  Neb.  530;  Robinson  v,  Harvey,  82  QL  58; 
Daniells  v.  Aldrich,  42  Mich.  58. 

*  Jones  V.  Bright,  5  Bing.  688. 

•  Carthew,  90.  ^  1  Lord  Raymond,  698. 
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that  an  assertion  made  by  the  seller  with  regard  to  the  thing 
sold,  for  the  purpose  of  influencing  th^  purchaser  and  in- 
ducing him  to  buy,  is  a  warranty  if  so  understood  and  relied 
on  by  the  purchaser.^ 

The  rule  holds  good  in  pleading  as  well  as  in  evidence,  and 
an  averment  that  the  vendor  affirmed  or  undertook  and  prom- 
ised that  the  horse  was  sound,  is  equivalent  to  an  averment 
that  he  warranted  the  horse.^ 

No  precise  rule  can  be  laid  down  for  the  solution  of  a  prob- 
lem which  varies  with  the  circumstances  of  each  successive 
case ;  but  it  may  be  said  in  general  that  whether  a  representa- 
tion made  during  the  sale  is  a  warranty,  or  in  other  words,  a 
promise  or  assurance  as  distinguished  from  an  expression  of 
the  vendor's  knowledge  or  belief,  which  merely  renders  him 
answerable  for  its  good  faith,  is  a  question  of  intention  de- 
pending not  so  much  on  the  vendor's  meaning  as  on  the  sense 
which  the  words  were  calculated  to  convey,  and  which  would 
naturally  be  attached  to  them  by  the  purchaser.^ 

The  line  was  accurately  drawn  in  Hawkins  v.  Pemberton, 
as  follows :  ^^  It  is  not  true,  as  sometimes  stated,  that  the  repre- 
sentation, in  order  to  constitute  a  warranty,  must  have  been 
intended  by  the  vendor  as  well  as  understood  by  the  vendee 
as  a  warranty.  If  the  contract  be  in  writing,  and  it  contains 
a  clear  warranty,  the  vendor  will  not  be  permitted  to  say  that 
he  did  not  intend  what  his  language  clearly  and  explicitly  de- 
clares ;  and  so  if  it  be  by  parol,  and  the  representation  as  to 
the  character  or  quality  of  the  article  sold  be  positive,  not 
mere  matter  of  opinion  or  judgment,  and  the  vendee  under- 
stands it  as  a  warranty,  and  he  relies  upon  it  and  is  induced 
by  it,  the  vendor  is  bound  by  the  warranty,  no  matter  whether 
he  intended  it  or  not.    He  is  responsible  for  the  language  he 

1  Pasley  v.  Freeman,  3  T.  R.  51;  Raff  v.  Jarrett,  94  HI.  475;  Pennock 
9.  Stygles,  54  Vt.  226;  Houghton  v.  Carpenter,  40  id.  588;  Robinson  v. 
Harvey,  82  HI.  58;  Morrill  v,  Wallace,  9  N.  H.  Ill;  Osgood  v.  Lewis, 
2  Harris  &  Gill,  495;  Henshaw  o.  Robins,  9  Met.  88;  Cross  v.  Gardner, 
Carthew,  90;  Claghom  v.  Lingo,  62  Ala.  230. 

*  Chapman  o.  March,  19  Johns.  290;  Smithers  v.  Bircher,  2  Ma 
Ap.  499;  Cross  v.  Gardner,  Carthew,  90;  McClure  v.  Williams,  65  HI.  890. 

•  Hawkins  v.  Pemberton,  51  N.  Y.  198. 
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uses,  and  cannot  escape  liability  by  claiming  that  he  did  not 
intend  to  convey  the  impression  which  his  language  was 
calculated  to  produce  upon  the  mind  of  the  yendee."  This 
decision  is  in  accordance  with  the  general  principle  that  lan- 
guage which  admits  of  two  interpretations  shall  be  taken  in 
the  sense  in  which  it  would  naturally  be  understood  by  the 
person  to  whom  it  was  addressed.^ 

The  rule,  as  above  stated,  leaves  a  wide  margin  for  inter- 
pretation, and  it  is  not  surprising  that  the  cases  should,  as 
Chief  Justice  Gibson  pointed  out  in  McFarland  t^.  Newman, 
be  not  only  divergent,  but  irreconcilable.  Still,  it  must  be 
remembered  that  in  the  greater  number  of  instances  in  which 
the  subject  has  been  judicially  considered,  the  controversy  was 
not  as  to  the  proper  inference  but  whether  the  case  should 
have  been  withheld  from  or  left  to  the  jury ;  questions  which 
have  no  necessary  connection  at  common  law,  where  as  Wood- 
ward, J.,  observed,  in  Philadelphia  A  Wilmington  Bailroad 
Company  v.  Cowell,*  it  may  be  the  duty  of  a  court  of  error  to 
sanction  an  inference  which  they  would  not  have  drawn,  or  to 
reverse  a  judgment  which  they  would  have  pronounced  if  the 
question  were  before  them  as  a  matter  of  fact,  because  it  was 
withheld  from  the  constitutional  tribunal  in  the  court  below 
and  decided  as  one  of  law.® 

In  Wetherill  v.  Neilson,*  a  reiterated  assurance  by  the  ven- 
dor's broker,  that  soda  ash,  then  afloat  in  the  harbor,  was  ^  48 
per  cent  English  test  Johnson's  Brand,''  was  held  not  to  be  a 
warranty,  or  evidence  of  one,  although  in  the  highest  degree 
material  to  the  quality  and  value  of  the  commodity,  and  given 
with  the  view  of  inducing  the  purchaser  to  buy.  The  judg- 
ment might  have  been  rested  on  the  secure  ground  that  no 
such  words  appeared  in  the  bought  note,  which  was  the  writ- 
ton  evidence  of  the  contract;  but  the  court  saw  fit  to  decide  as 

1  2  Am.  Leading  Cases,  6  ed.  46,  189;  2  Sm.  L.  C.  7  Am.  ed.  470; 
Mason  v.  Pritchard,  12  East,  227;  see  Douglass  o.  Reynolds,  7  Peten, 
113;  Lawrence  v.  McCalmont,  2  How.  420,  460;  Hogg's  Appeal,  10 
Harris,  479. 

>  4  Casey,  829;  ante.  •  Schuchardt  t.  Allans,  1  WaOaoe,  809. 

4  8  Hazris,  448. 
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a  matter  of  law  that  a  statement  so  made  was  not  a  warranty, 
and  did  not  bind  the  vendor  in  the  absence  of  fraud.  So  in 
Whitaker  i;.  Eastwick,^  there  was  said  to  be  nothing  from 
which  the  jury  could  infer  a  warranty,  although  the  cargo  of 
coal,  which  had  been  bought  without  inspection  while  still  on 
board  the  canal  boat,  on  the  faith  of  a  representation  that  it 
was  of  good  quality  and  well  adapted  for  generating  steam, 
contained  twenty  per  cent  of  dirt  was  unmerchantable  and 
did  not  answer  the  purpose  for  which  it  was  sold. 

When,  however,  the  question  arose  soon  afterwards,  in  War- 
ren V.  Philadelphia  Coal  Co.,^  an  opposite  conclusion  was 
drawn  from  testimony  which,  if  more  explicit,  was  like  in 
kind.  The  purchaser  inquired  particularly  as  to  the  quality 
of  the  coal  on  board  a  canal-boat,  and  was  told  that  it  was 
good,  and  the  same  as  that  which  he  had  been  buying.  He 
replied,  "  You  may  put  it  on  the  wharf ;  but  unless  it  is  good 
I  will  not  buy ; "  and  the  judgment  of  the  court  below  was 
reversed,  because  the  case  had  been  withdrawn  from  the  jury, 
instead  of  leaving  it  to  them  to  say  whether  the  representation 
amounted  to  an  undertaking  for  the  quality  of  the  coal  and 
that  it  was  like  that  previously  delivered. 

The  question  was  critically  examined  in  Wolcott  v.  Mount,' 
where  the  Chief  Justice  said  that  the  recent  adjudications 
tended  to  put  this  subject  on  a  reasonable  footing.  Starting 
from  the  admission  that,  in  the  absence  of  fraud  and  of  a 
warranty,  the  rule  of  caveat  emptor  applies,  the  effort  is,  not 
to  elevate  particular  expressions  contained  in  a  given  contract 
into  a  general  rule  of  law,  but  to  regard  each  case  in  the  light 
of  its  own  circumstances,  and  with  respect  solely  to  the  un- 
derstanding of  the  parties.  Whether  the  representation  or 
affirmation  accompanying  a  sale  shall  be  regarded  as  a  war- 
ranty, or  as  simplex  comm^ndatiojis  a  question  to  be  solved  by 
a  search  for  the  intention  of  the  contracting  parties. 

The  two  cases  of  Jendwine  v.  Slade,*  and  Power  v.  Barham,* 
are  conspicuous  examples  of  this  rule.  In  the  former  there 
was  a  sale  of  two  pictures,  the  catalogue  of  the  auction  de- 

»  26  P.  F.  8.  229.  «  2  Norris,  487.  •  88  N.  J.  L.  496, 498, 

«  2  Esp.  672.  B  4  A.  &  E.  478. 
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Bcribisg  one  as  a  sea-piece  by  Claude  Lorraine,  and  the  other, 
as  a  fair  by  Teniers.  This  description  was  held  by  Lord 
Eenyon  to  be  no  warranty  that  the  pictures  were  the  genu- 
ine works  of  the  artists  referred  to,  but  merely  an  expres- 
sion of  the  opinion  of  the  vendor  to  that  effect.  Li  the  other 
case,  it  appeared  that,  at  a  sale  of  four  pictures,  they  were 
described  as  "  four  pictures,  views  in  Venice,  Carnaletti,''  and 
it  was  left  to  the  jury  to  decide  whether  the  intention  was 
to  warrant  the  pictures  as  authentic,  the  court  distinguishing 
this  case  from  the  former  one  by  the  circumstance  that  Car- 
naletti  was  comparatively  a  modern  painter,  the  authenticity  of 
whose  works  was  capable  of  being  known  as  a  fact,  while,  with 
respect  to  the  productions  of  very  old  painters,  an  assertion  as 
to  their  genuineness  was  necessarily  a  matter  of  opinion. 

In  these  instances  the  respective  affirmations  of  the  vendor 
were  of  equivalent  import,  intrinsically  considered ;  but  it  was 
left  open,  as  a  matter  of  inference,  whether  they  were  to  have 
the  same  signification  when  used  under  variant  circumstances. 
The  question  consequently  is,  in  every  case  of  this  kind,  whether 
the  conditions  were  such  that  the  vendee  had  the  right  to  un* 
derstand,  and  did  so  understand,  that  an  affirmation  or  repre- 
sentation made  by  the  vendor  was  meant  as  a  warranty.  And 
for  the  determination  of  this  question,  Mr.  Benjamin,  in  his  ad- 
mirable treatise  on  sales,^  says :  ^^  A  decisive  test  is,  whether 
the  vendor  assumes  to  assert  a  fact  of  which  the  buyer  is 
ignorant,  or  merely  states  an  opinion  or  judgment  upon  a 
matter  of  which  the  vendor  has  no  special  knowledge,  and  on 
which  the  buyer  may  be  expected  also  to  have  an  opinion, 
and  to  exercise  his  judgment.  In  the  former  case  there  is 
a  warranty ;  in  the  latter,  not." 

It  has  been  held  on  like  grounds,  in  Tennessee,  that  a  rep- 
resentation made  to  influence  the  sale,  and  that  has  that  effect, 
is  equivalent  to  a  warranty  if  loss  ensues,  and  the  vendor  will 
be  answerable  whether  he  spoke  ignorantly  or  knew  that  what 
he  said  was  false.' 

1  p.  499. 

*  Hogg  r.  Cardwell,  4  Sneed,  151 ;  Watorbnry  v.  RaB8eIl,8  Baxter,  160, 

166. 
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Notwithstanding  the  weight  due  to  the  al)ore  view,  it  seems 
questionable  in  one  particular.  The  question  is  not.  Was  the 
statement  made  as  matter  of  fact  or  matter  of  opinion  ?  but 
Did  the  vendor  undertake  that  it  was  true  ?  To  hold  otherwise 
is  to  efface  the  line  which  separates  warranty  from  representa- 
tion, and  hold  that  an  unqualified  assertion  is  equivalent  to  a 
promise.  One  who  is  intimately  convinced  of  a  fact  may  ob- 
viously state  it  without  affecting  a  doubt  which  he  does  not 
feel,  and  yet  not  be  answerable  in  damages  should  his  impres- 
sion be  erroneous.  The  test  is,  Would  the  buyer,  were  the 
contract  reduced  to  writing,  be  entitled  to  require  that  the 
representation  should  be  embodied  as  the  promise  or  descrip- 
tion under  or  subject  to  which  the  sale  was  made  ?  for  if  not, 
there  can  be  no  warranty,  and  the  vendor  is  not  answerable 
unless  the  representation  be  fraudulent.  In  other  words,  that 
is  a  warranty  which  is  so  worded  as  to  create  and  justify 
the  belief  that  it  is  intended  to  enter  into  and  qualify  the 
contract.^ 

The  law  was  accurately  stated  by  Gibson,  C.  J.,  in  McFar- 
land  V.  Newman :  ^  "  Though  to  constitute  a  warranty  requires 
no  particular  form  of  words,  the  naked  averment  of  a  fact  is 
neither  a  warranty  itself,  nor  evidence  of  it.  In  connection 
with  other  circumstances,  it  certainly  may  be  taken  into  con- 
sideration ;  but  the  jury  must  be  satisfied  from  the  whole  that 
the  vendor  actually,  and  not  constructively  consented  to  be 
bound  for  the  truth  of  his  representation.  Should  he  have 
used  expressions  fairly  importing  a  willingness  to  be  thus 
bound,  it  would  furnish  a  reason  to  infer  that  he  had  inten- 
tionally induced  the  vendee  to  treat  on  that  basis  ;  but  a  naked 
affirmation  is  not  to  be  dealt  with  as  a  warranty  merely  be- 
cause the  vendee  had  gratuitously  relied  on  it,  for  not  to  have 
exacted  a  direct  engagement,  had  he  desired  to  buy  on  the 
vendor's  judgment,  must  be  accounted  an  instance  of  folly. 
Testing  the  vendor's  responsibility  by  these  principles,  justice 
will  be  done  without  driving  him  into  the  toils  of  an  imaginary 
contract" 

1  See  Richardson  v.  Qrandy,  40  Vt.  22;  Tborne  v.  MoVeagh,  76  HI.  80. 
•  9  Wattfl,  65. 
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The  divergence  is  Beeming  rather  than  real;  both  conrts 
agreeing  on  the  material  point  that  a  representation  made 
during  the  negotiation  for  a  sale  should  be  read  in  the  light  of 
the  circumstances,  and  if  these  indicate  that  it  was  designed 
to  enter  into,  and  qualify  the  contract  it  will  operate  as  a 
warranty. 

In  determining  whether  a  representation  is  a  warranty,  re- 
gard may  be  had  to  the  nature  of  the  defect,  for  if  that  is 
so  far  patent  or  known  to  the  purchaser  that  he  can  equally 
with  the  seller  judge  of  its  probable  effect,  the  statements  of 
the  latter  may  reasonably  be  supposed  to  have  been  made  and 
understood  as  an  expression  of  opinion,  and  not  as  an  under- 
taking on  which  he  can  be  held  answerable  in  damages.^ 

A  warranty  cannot  be  given  after  the  sale  without  some 
new  consideration;^  but  it  may  well  arise  from  a  previous 
assurance  which  is  present  to  the  minds  of  the  parties  when 
they  finally  agree.'  If  the  buyer  says,  **  I  will  give  so  much 
for  the  horse,  if  it  is  sound,"  and  the  offer  is  accepted,  it  is  a 
warranty  although  nothing  more  is  said  about  quality  on 
either  side ;  and  so  if  the  vendor  describes  the  animal  in  such 
terms  as  will  naturally  be  understood  as  a  promise  and  the 
bargain  is  concluded  subsequently  in  reliance  on  his  words,^ 
for  if  the  whole  be  in  effect  one  transaction,  it  matters  not 
how  far  the  beginning  and  conclusion  are  apart  in  point  of 
time. 

When  the  contract  is  reduced  to  writing,  everything  that 
the  writing  does  not  contain  is  presumably  excluded  from  the 
contract,  and  evidence  is  not  admissible  that  the  vendor  war- 
ranted the  goods  orally  during  the  previous  negotiation  or 

^  See  Henshaw  v.  Robbins,  9  Met.  83 ;  Margetson  v.  Wright,  7  Bing. 
e08;  Pennock  v.  Styglee,  54  Yt.  226;  Benjamin  on  Sales,  616. 

*  Hogins  V,  Plympton,  11  Pick.  07;  Roscorla  v,  Thomas,  3  Q.  B.  284; 
Vincent  o.  Leland,  100  Mass.  432 ;  Summers  o.  Yaughan,  35  Ind.  328 ;  ante. 

*  Lysney  v.  Selby,  2  Lord  Raymond,  1118;  Jones  v.  Bright,  5  Bing. 
533;  Driesbach  r.  Lewisburg  Bridge  Co.,  32  P.  F.  S.  177;  Wihnot  o. 
Hard,  11  Wend.  584;  Falconer  v.  Smith,  6  Harris,  130. 

«  Hopkins  v.  Tanqueray,  15  C.  B.  130;  Wilmot  v.  Hard,  11  Wend. 
585;  Bannerman  v.  White,  10  C.  B.  n.  s.  844,  860;  Falconer  v.  Smith, 
6  Harris,  130;  Hogg  v.  Cardwell,  4  Sneed,  151. 
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when  the  instnunent  was  executed  ;^  or  even  that  the  sale  was 
by  sample  and  the  bulk  does  not  correspond.^ 

The  opposite  conclusion  has  been  reached  in  Tennessee,' 
on  the  ground  that  the  representations  made  on  either  side 
are  inducements  which  do  not  pnter  into  or  form  part  of  the 
contract,  and  need  not  appear  in  the  writing  though  one  is 
drawn  up  and  signed.  This  is  no  doubt  true  where  a  repre- 
sentation is  adduced  in  proof  of  fraud,  but  a  warranty  is  essen- 
tially contractual, — a  promise  or  undertaking,  as  distinguished 
from  an  affirmation,^  and  hence,  when  the  parties  reduce 
tlie  agreement  to  writing,  nothing  that  is  not  set  forth  in  the 
instrument  can  operate  as  a  warranty. 

To  call  the  rule  into  operation,  the  writing  must  neverthe- 
less be  so  worded  as  to  indicate  that  it  is  intended  to  set  forth 
or  express  the  entire  understanding  or  agreement;^  and  an 
oral  warranty  at  the  commencement  of  the  negotiations  may 
be  binding  on  the  vendor,  although  they  are  subsequently 
conducted  or  brought  to  a  close  by  letters;^  or  although  he 
gives  a  written  receipt,  invoice,  or  bill  of  parcels  which  does 
not  note  the  warranty,  and  simply  sets  forth  or  enumerates 
what  is  delivered,  or  acknowledges  the  payment  of  the  price.^ 
/  In  the  absence  of  express  words,  a  warranty  may  be  im- 
plied. Thus,  one  who  sells  a  thing  for  a  particular  purpose 
thereby  impliedly  undertakes  that  it  is  fit  for  that  purpose, 
either  as  a  term  of  the  contract  which  must  be  fulfilled  to 
render  it  incumbent  on  the  buyer  to  accept  and  pay,  or  as 

1  Van  Ostrand  v.  Beed,  1  Wend.  424;  Peltier  v,  Collins,  3  id.  459; 
Beed  v.  Wood,  9  Vt  288;  Lamb  v.  Crafts,  12  Met  258;  Eain  v.  Old, 
2  B.  &  C.  627. 

«  Harnor  ».  Groves,  16  C.  B.  667;  Hogins  v,  Plympton,  11  Pick.  97; 
I^e  V.  Fay,  101  Mass.  134. 

*  Hogg  V,  Cardwell,  4  Sneed,  151 ;  Waterbury  v.  Russell,  8  Baxter,  159. 
4  Behn  v.  Bumess,  3  Best  &  Smith,  751,  753. 

»  Honghton  ©.  Carpenter,  40  Vt  588. 

•  Jones  r.  Bright,  6  Bing.  533;  Filkins  v.  Whyland,  24  N.  Y.  838. 

»  Driesbach  v.  Lewisburg  Bridge  Co.,  32  P.  F.  S.  177;  Hersom  v, 
Henderson,  21  N.  H.  224;  Perrine  v.  Cooley,  39  N.  J.  L.  449;  Allen  v.  Pink, 
4  M.  &  W.  140;  Hazard  v.  Loring,  10  Cush.  267;  Boardman  v.  Spooner, 
13  Allen,  353;  Frost  v,  Blanchard,  97  Mass.  155;  Atwater  v.  Clancy,  107 
id.  369. 
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a  warranty  which  imposes  a  liability  in  damages  but  it  is  not 
a  condition  precedent  to  the  passage  of  the  title.^  So  it  has 
been  held  that  the  sale  of  goods  under  circumstances  which 
preclude  inspection  or  render  it  impracticable,  is  subject  to  an 
implied  warranty  that  they  are  merchantable;  and  the  rule 
was  applied,  in  Merriam  v,  Field,^  to  the  sale  of  planks,  which 
though  lying  in  the  stream  were  in  the  form  of  a  raft,  and 
were  found  on  delivery  to  consist  to  a  large  extent  of  refuse. 

Such  an  undertaking  may  be  implied,  though  the  contract 
is  reduced  to  writing,  and  merely  stipulates  for  the  delivery  of 
goods  of  a  certain  kind ;  and  it  does  not  necessarily  vary  the 
case  that  it  contains  an  express  warranty,  unless  it  is  so 
drawn  as  to  negative  the  inference  that  would  otherwise  be 
drawn  from  the  contract  as  a  whole.' 

The  sale  of  provisions  should  seemingly  give  rise  to  a  war* 
ranty  that  they  are  fit  for  consumption,  as  being  their  appro- 
priate use,  and  the  one  to  which  they  must  ultimately  be 
applied  unless  they  are  thrown  on  the  dunghill  for  manure  ;^ 
but  what  a  sale  in  the  course  of  trade  imports  according  to 
the  weight  of  authority,  is  in  the  case  of  provisions  as  of 
other  merchandise,  simply  that  the  commodity  answers  in 
kind  to  the  description  given  by  the  seller,  and  is  not  so 
defective  in  quality  as  to  be  unmerchantable;^  because  when 
the  object  of  the  buyer  is  to  sell  again,  what  the  seller  guaran- 
tees is  that  the  article  is  of  the  kind  described,  and  merchant- 
able under  the  name  by  which  it  was  bought.  Thus,  a  sale 
of  ^'  cargo  beef  "  in  barrels  imports  that  the  contents  are  not 
merely  beef,  but  beef  so  cured  and  packed  as  to  come  under 
that  denomination.^ 

1  Beggio  v.  Braggiotti,  7  Guah.  166.  >  24  Wis.  640. 

<  Bigg  V.  FarkiDSon,  7  H.  &  N.  955;  Merriam  v.  Field,  24  Wis.  640; 
Shepherd  t;.  Pybus,  3  M.  &  G.  868. 

4  See  Van  Bracklin  v.  Fonda,  12  Johns.  468;  8  Bl.  Com.  164, 165. 

*  Emerson  t;.  Brigham,  10  Mass.  197;  French  v.  Vining,  102  id.  132 
Winsor  v.  Lombard,  18  Pick.  67;  Humphreys  v.  Comline,  8  Blackf.  516 
Moses  V.  Mead,  1  Den.  378;  5  id.  617;  Hoi  t;.  Sanborn,  21  N.  T.  552 
Ryder  v.  Neitge,  21  Minn.  70;  Burnby  v.  Bollett,  16  M.  &  W.  644;  £m 
merton  v.  Matthews,  7  H.  &  N.  586. 

«  Bailey  v.  Nikola,  2  Boot,  407. 
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It  is  not  less  well  settled  that  selling  proyisions  for  domestic 
use  is  not  onlj  an  affirmation  that  they  are  sound  and  fit  for 
food,  which  renders  the  dealer  answerable  if  he  knows  it  to 
be  untrue,  but  an  implied  warranty  of  soundness  on  which  a 
recovery  may  be  had  without  proof  of  a  scienter.^ 

Agreeably  to  the  weight  of  authority  in  the  United  States, 
a  usage  that  a  warranty  shall  be  implied  generally,  or  where 
the  sale  is  made  without  an  opportunity  of  inspection,  is  in- 
valid, and  will  not  be  allowed  to  impose  any  obligation  that 
would  not  otherwise  exist.^  Such  evidence  would  it  has  been 
said,  vary  the  contract  by  adding  a  term  to  which  the  parties 
did  not  agree,  and  contravene  the  legal  principle  which  throws 
the  risk  on  the  buyer  in  the  absence  of  an  express  stipulation 
that  it  shall  be  borne  by  the  seller.*  The  rule  has  been  ap- 
plied even  where  the  custom  might  seem  altogether  reasonable, 
as,  for  instance,  that  eotton  sold  in  bales  shall  be  fairly 
packed  and  merchantable.^ 

Usage  is,  nevertheless,  one  of  the  means  by  which  public 
opinion  corrects  the  defects  of  the  law,  or  shapes  it  to  meet 
the  existing  wants  of  trade,  and  may  justly  be  employed  to 
supplement,  though  not  to  contradict  what  the  parties  have 
said  or  written.* 

It  results  from  what  has  been  said  in  this  and  the  foregoing 
chapters,  that  the  descriptive  words  used  by  the  vendor,  as, 
for  instance,  where  the  sale  is  of  unsulphured  hops,  may  be, 
(1)  an  executory  undertaking  for  the  delivery  of  any  hops 
corresponding  to  its  terms,  which  must  be  exactly  fulfilled  in 
order  to  charge  the  purchaser  or  exonerate  the  vendor ;  (2) 
a  sale  of  a  specific  parcel  of  hops  with  a  representation  that 
they  have  not  been  sulphured,  which  will  be  inoperative  unless 
it  is  fraudulent,  and  misleads  the  purchaser ;  (3)  a  warranty 

^  See  Van  Bracklin  o.  Fonda,  12  Johns.  468;  Moses  v.  Mead,  1  Den. 
878;  Hoover  v.  Peters,  18  Mich.  51. 

*  Thompson  v,  Ashton,  14  Johns.  316;  Dickinson  v.  Gay,  7  Allen,  20; 
Dodd  V.  Farlow,  11  id.  426;  Coxe  v.  Heisley,  7  Harris,  243;  Wetherill  v. 
Neilson,  8  id.  453;  overruling  Snowden  v.  Warder,  3  Bawle,  101. 

<  Barnard  v.  KeUogg,  10  WaUace,  383,  390. 

«  Barnard  v.  Kellogg,  10  Wallace,  888 ;  Beime  v.  Dord,  1  Selden,  05. 

•  1  8m.  L.  C.  8  Am.  ed.  034,  050. 
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that  sulphur  was  not  used,  which  will  entitle  the  purchaser  to 
damages  if  broken,  but  not  to  reject  the  hops ;  (4)  a  condi- 
tion that  may  exonerate  the  purchaser  without  charging  the 
vendor,  as  where  the  purchaser  agrees  to  take  the  hops  if  un- 
sulphured;  (5)  an  executory  contract  for  the  delivery  of  a 
specific  parcel  of  ^'  unsulphured  "  hops,  which  can  no  more  be 
fulfilled  by  a  tender  of  sulphured  hops  than  of  an  article  of  an 
entirely  different  kind ;  and  as  the  right  of  property  does  not 
pass  under  such  a  sale,  the  purchaser  cannot  maintain  trover 
or  replevin  before  acceptance,  although  he  may  recover  the 
difference  between  the  contract  price  and  what  the  hops 
would  have  been  worth  had  they  been  as  described.^ 

^  See  Owens  v.  Storgos,  67  HI.  366. 
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CHAPTER  XXn. 

BEHEDIES  OF  THE  VENDEE. 

Breach  of  Ezecatory  Contract  of  Sale  by  Tender  insufficient  in  Time,  Qnalify, 
Amount,  or  Kind.  —  Vendee's  Option  to  accept  or  reject  tlie  Goods.  ~-  Meas- 
ure of  Damages.  —  Vendor's  Liability  for,  resulting  from  Defectire  Goods. 
—  Time  of  Rejection.  —  Description  may  be  Stipulation,  Condition,  or  War- 
ranty. — Action  for  Breach  of  Warranty  may  be  Case  or  Assumpsit — Meaa- 
ure  of  Damages. 

When  the  thing  tendered  under  an  executory  contract  dif- 
fers as  regards  time,  quality,  amount  or  kind,  from  what  the 
buyer  agreed  to  receive,  it  may  be  declined  and  the  breach 
treated  as  entire,^  or  it  may  be  accepted  as  so  much  on  account 
of  what  the  contractor  agreed  to  do  or  render  and  an  action 
brought  for  the  amount  by  which  the  performance  falls  short  of 
the  promise.^  In  the  former  case,  the  measure  of  damages  is 
the  sum  by  which  the  market  value  of  that  which  the  vendor 
failed  to  deliver  exceeds  the  contract  price  at  the  stipulated 
time  and  place ;'  in  the  latter,  the  difference  between  the  beno- 
fit  actually  conferred  and  that  which  would  have  resulted  from 
the  fulfilment  of  the  contract,  as  deduced  from  the  actual  or 
selling  value  of  both.*    In  other  words,  while  regard  must  be 

»  Hart  r.  Wright,  17  Wend.  267,  277;  Howard  v.  Hoey,  23  id.  850; 
Doane  v.  Dunham,  65  111.  512;  79  id.  131;  Youghiogheny  Iron  and  Coal 
Co.  V.  Smith,  16  P.  F.  S.  340;  Pope  v.  Allis,  115  U.  S.  363,  371. 

«  Lewis  V,  Rountree,  78  N.  C.  323;  Cox  r.  Long,  69  id.  7;  Polhemus 
V.  Heiman,  45  Cal.  573;  Borrekins  r.  Bevan,  8  Rawle,  23,  44. 

•  Fessler  V.  Ix)ve,  12  Wr.  407;  Smethurst  v.  Woolston,  5  W.  &  S.  106; 
Blanchard  r.  Ely,  21  Wend.  342;  Smith  r.  Harris,  12  lU.  462;  Whitmore 
V.  Coates,  14  Mo.  9. 

«  Hadley  v,  Baxendale,  9  Ex.  341 ;  Wolcott  v.  Mount,  36  N.  J.  L.  262, 
266;  Mondel  v.  Steel,  8  M.  &  W.  858,  870;  Dailey  ».  Green,  3  Harria,  118; 
Borrekins  v,  Bevan,  3  Rawle,  23;  Howard  v.  Hoey,  23  Wend,  350;  Hast- 
ings V.  Lowering,  2  Pick.  214;  Mixer  v.  Coburn,  11  Met.  559;  Ketchum  v. 
Wells,  19  Wis.  26;  Morehouse  r.  Comstock,  42  id.  626;  Osgood  9.  Lewis, 
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had  in  both  cases  to  the  value  of  that  which  the  bujer  would 
have  received  had  the  contract  been  fulfilled,  the  result  de- 
pends in  the  one  on  the  excess  of  such  value  over  the  con- 
tract price,  in  the  other  on  the  sum  by  which  it  exceeds  the 
market  value  of  the  goods  actually  delivered  by  the  seller  and 
accepted  by  the  buyer ,^  with  a  right  in  either  case  to  compen- 
sation for  such  consequential  losses  as  can  be  definitely  estab- 
lished by  proof.  If  the  buyer  accepts  the  goods  he  will  be 
answerable  for  the  purchase-money,  and  may  either  pay  it  in 
full,  and  proceed  against  the  seller  for  the  damages  as  ascer- 
tained by  the  above  rule,  or  wait  until  the  seller  sues,  and  re- 
coup the  damages  from  the  amount  due  under  the  contract.^ 
If  the  former  course  be  adopted,  the  costs  will  be  thrown  on  the 
vendor,  while  in  the  latter  they  wiU  devolve  on  the  purchaser ; 
and  he  must  also,  agreeably  to  the  English  rule  as  established 
prior  to  the  Judicature  Act,  but  which  did  not  obtain  in  the 
United  States,  forego  the  consequential  damages  or  make 
them  the  subject  of  a  cross-suit.* 

The  rule  may  be  illustrated  by  examples.  Let  the  stipu- 
lated price  be  $1,000 ;  the  market  value  of  the  goods,  as  con- 
tracted for,  $1,200 ;  and  that  of  the  goods  actually  tendered 
or  delivered,  $800.  If  the  goods  are  rejected  the  breach  is 
entire,  and  the  buyer  may  recover  the  $200  which  he  presum- 
ably would  have  gained  had  the  contract  been  fulfilled,  to- 
gether with  so  much  of  the  purchase-money  as  has  been  paid 
in  advance,  and  compensation  for  such  consequential  losses 
as  can  properly  be  brought  into  court.*    If  they  are  accepted, 

2  Harris  &  Gill,  495;  Kellogg  v.  Denslow,  14  Conn.  411;  Boughton  v, 
Standish,  48  Yt.  594;  Douglass  Axe  Man.  Co.  v.  Gardner,  10  Cosh.  88; 
Flanders  v.  Putney,  58  N.  H.  358. 

^  Youghiogheny  Iron  and  Coal  Ca  v.  Smith,  16  P.  F.  S.  840;  Boffing- 
ton  V.  Quantin,  5  Harris,  310. 

^  Dayton  v.  Hooglund,  39  Ohio  St.  671;  Hirshhom  v.  Stewart,  49  la. 
418;  Mackey  v,  Swartz,  60  id.  710;  Barton  v.  Kane,  18  Wis.  262;  Defen- 
baugh  V.  Weaver,  87  HI.  132;  Doane  t;.  Dunham,  65  id.  512;  79  id.  131; 
Dennis  v,  Stoughton,  55  Yt.  871. 

*  Mondel  v.  Steel,  8  M.  &  W.  858;  Sm.  L.  C.  8  Am.  ed.  toL  i.  p.  d60, 
▼ol.  ii.  p.  19. 

*  HeUbutt  V.  Hickson,  L.  B.  7  C.  P.  438,  440. 
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the  buyer  will  be  aiiBwerable  for  the  purchase-money,  and  en- 
titled to  $400  damages  which  maj  be  deducted  from  the  price, 
or  if  that  has  been  paid  recovered  from  the  seller.^ 

The  account  may  be  stated  in  another  form.  The  pur- 
chaser owes  the  vendor  $800  on  an  implied  obligation  to 
pay  as  much  as  the  goods  actually  received  are  worth;  but 
the  vendor  has  broken  the  express  contract  and  is  indebted  to 
the  purchaser  in  the  sum  of  $200,  —  the  amount  by  which  the 
value  of  such  goods  as  he  agreed  to  deliver  would  exceed 
the  contract  price,  and  which  deducted  from  $800,  leaves  a 
balance  of  $600  in  favor  of  the  vendor.  Both  methods  lead 
to  the  same  arithmetical  result.  The  difference  is  that  while 
one  proceeds  on  the  idea  that  the  acceptance  gives  rise  to  a 
new  contract,  it  is  agreeably  to  the  other  a  waiver  of  the  right 
to  insist  that  there  is  an  entire  breach  of  that  originally  made ; 
and  the  latter  view,  is  sustained  by  the  weight  of  author- 
ity in  England  and  in  the  United  States.  The  vendor's  fail- 
ure to  fulfil  the  contract,  attended  if  there  be  a  tender  with 
a  rejection  of  the  goods,  leaves  two  courses  open  to  the  buyer, 
— who  may  either  proceed  on  the  contract  for  damages,  or  re- 
scind it  and  demand  back  the  purchase-money  or  so  much  of 
it  as  has  been  paid.  Rejection  does  not  necessarily  imply 
rescission;  although  it  is  essential  to  the  adoption  of  that 
course,  and  depends  on  the  buyer's  right  to  insist  on  a  strict 
fulfilment  of  the  agreement  and  decline  whatever  differs  in 
any  particular  from  that  for  which  he  has  stipulated.^  By  de- 
manding damages  the  buyer  treats  the  contract  as  subsisting, 
and  affirms  the  right  of  the  seller  to  the  price,  less  the  loss 
occasioned  by  the  default  which  may  be  trivial ;  by  rescind- 
ing it  he  waives  his  right  to  damages,  but  entitles  himself  to 
withhold  or  recover  back  the  consideration. 

It  is  immaterial  as  regards  the  application  of  the  principle, 
that  the  price  is  paid  in  advance  and  the  goods  come  to  a  fall- 
ing market  so  that  the  value  is  less  than  the  buyer  gave,  and 
that  he  is  a  loser  by  the  whole  amount  of  the  difference,  as 

1  Loder  v.  Kekule,  8  G.  B.  n.  s.  128. 

*  Honck  V.  Muller,  L.  R.  7  Q.  B.  Div.  02 ;  Woloott  v.  Mount,  36 
N.  J.  L.  202,  266. 
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well  as  of  the  damage  resulting  from  their  failure  to  corre- 
spond to  the  terms  of  the  agreement.^ 

In  the  case  first  cited,  the  defendant  bought  and  paid  for 
one  hundred  casks  of  tallow,  which  was  described  in  the  sold 
note  "  Ukraine  Y.  C,"  but  proved  on  delivery  to  be  an  inferior 
and  less  valuable  commodity.  The  purchaser  offered  to  return 
the  tallow,  but  the  vendor  declined.  It  was  then  sold  for  the 
vendor's  account,  and  brought  j£595  less  than  it  would  have 
brought  had  it  been  according  to  the  contract.  The  court 
held  that  this  sum  was  the  measure  of  the  damages,  although 
it  did  not,  when  added  to  the  proceeds  of  the  sale,  reimburse 
the  purchaser,  because  the  loss  was  due  to  a  fall  in  the  price 
of  tallow  that  had  nothing  to  do  with  the  breach  of  contract, 
and  for  which  the  vendor  was  not  responsible. 

"  Where,"  said  Rogers,  J.,  in  Smethurst  v.  Woolston,  "  the 
vendor  fails  to  deliver  the  article  bought,  the  purchaser  may 
elect  to  rescind  the  contract  and  recover  back  the  money  paid, 
or  he  may  bring  suit  on  the  agreement  and  recover  the  value 
at  or  about  the  time  it  ought  to  have  been  delivered.  And 
this  is  a  just  rule  ;  for  if  it  has  risen  in  value  he  has  the  ad- 
vantage of  the  increased  price ;  if  it  has  decreased,  why  should 
he  when  he  adheres  to  the  contract  recover  more  from  the 
vendor  than  for  the  injury  he  has  sustained  by  the  non-per- 
formance of  the  agreement?  And  the  vendee  has  the  less 
reason  to  complain,  because  he  may,  as  before  stated,  rescind 
the  bargain  and  place  himself  in  the  same  situation  as  before 
it  was  made." 

Although  the  measure  of  the  buyer's  liability  on  acceptance 
is  ordinarily  the  contract  price,  whether  the  contract  be  or 
be  not  fulfilled,  the  rule  meets  with  an  exception  where  he 
accepts  a  thing  of  a  different  kind,  knowing  that  it  bears  a 
higher  price,  and  he  may  then  be  compelled  to  pay  for  it  at 
that  rate  subject  to  an  abatement  for  the  damages  resulting 
from  the  breach  of  the  contract.  In  Dennis  v.  Stoughton,^ 
the  law  was  so  held  where  the  buyer  kept  and  used  an  '^  at- 

^  Loder  o.  Eekule,  8  G.  B.  N.  s.  128;  Smethurst  v.  Woolston,  5  W.  & 
S.  106 ;  Wilkinson  u.  Ferree,  12  Harris,  190. 
«  66  Vt.  87. 
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tachment  cider-press "  which  was  sent  to  him  by  mistake, 
instead  of  a  ^^  comiter-attachment  cider-press  "  which  he  had 
ordered. 

The  difference  between  the  market  and  contract  price  is 
ordinarily  the  measure  of  damages,  because  the  purchaser 
may  presumably  buy  from  other  persons  at  the  market  rate, 
and  ought  not  to  make  the  seller  answerable  for  losses  which 
he  could  not  anticipate,  and  that  might  have  been  avoided 
with  due  care.  The  rule  does  not,  therefore,  apply  where 
there  is  no  shop  or  market  within  reach  where  such  goods  can 
be  procured,  and  the  seller  knows  or  is  informed  of  the  pur- 
pose for  which  they  are  bought ;  and  the  buyer  may  then  be 
entitled  to  compensation  for  the  injurious  consequences  of  the 
default,  —  as  for  instance,  his  inability  to  run  his  mill  or  fulfil 
the  contracts  which  he  has  made  with  third  persons,  from  the 
want  of  the  machinery  or  materials  which  he  ordered  and  the 
seller  promised  to  make  or  furnish.^ 

For  like  reasons,  where  the  goods  do  not  answer  the  descrip- 
tion under  or  the  purpose  for  which  they  were  sold,  the  seller 
may  be  answerable  for  the  injurious  consequences  of  their  use 
in  ignorance  of  the  defect,  to  an  amount  far  exceeding  the 
value  of  the  commodity  or  the  contract  price.  A  man  who 
sells  a  carriage  pole  which  is  unsound  from  a  latent  defect, 
may  consequently  be  compelled  to  respond  heavily  in  damages 
for  a  consequent  injury  to  the  carriage  or  its  occupants.'  So 
also,  a  manufacturer  who  uses  materials  in  the  belief  that 
they  are  such  as  he  ordered  and  the  defendant  agreed  to  fur- 
nish, is  entitled  to  compensation  for  the  failure  of  the  process 
in  consequence  of  their  inferiority  or  difference  in  quality  or 
kind ;  and  it  is  not  an  answer  that  the  defect  might  have  been 
discovered  by  analysis,  or  by  means  that  lie  outside  of  the 
ordinary  course  of  business.^ 

It  was  said  in  the  case  last  cited,  that  where  the  injurious 

1  Benton  ».  Fay,  64  HI.  417;  Ramaey  v.  Tully,  12  HI.  App.  463;  Par- 
sons  V.  Sutton,  66  N.  T.  92;  Taft  o.  Tiede,  65  la.  870;  Cockbom  v.  Ash- 
land Lumber  Co.,  64  Wis.  619. 

*  RandaU  v.  Newson,  L.  R.  2  Q.  B.  Div.  102;  ante. 

•  Bagley  v.  Cleveland  Rolling  Mill  Co.,  21  Federal  Rep.  169. 
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effects  of  a  breach  of  contract  can  be  avoided  by  reasonable 
care  and  forethought,  a  party  who  is  wanting  in  this  regard  is 
not  entitled  to  indemnity  for  a  loss  which  is  due  wholly  or  in 
part  to  his  own  inactivity  or  negligence.  Had,  therefore,  tlie 
plaintiffs  had  any  just  reason  to  suppose  that  the  steel  was 
unfit  for  the  purpose  for  which  they  used  it,  they  would  have 
forfeited  their  right  to  compensation.  But  they  might  well 
assume,  in  the  absence  of  evidence  to  the  contrary,  that  the 
defendant  had  fulfilled  his  contract,  and  were  not  bound  to 
institute  an  investigation  or  make  experiments  to  ascertain 
whether  such  was  or  was  not  the  case. 

The  right  of  rescission  has  its  root  in  equity  rather  than  in 
the  common  law,  and  cannot  be  exercised  where  the  buyer 
has  dealt  with  the  goods  as  his  own  with  a  knowledge  of  the 
deficiency,  nor  where,  although  without  such  knowledge,  he 
has  done  any  act  that  renders  it  impracticable  to  reinstate  the 
vendor ;  nor  where  he  has  been  wanting  in  the  exactitude  and 
diligence  which  are  requisite  to  protect  the  seller's  interests  as 
well  as  his  own.^  Such  is  the  established  rule  where  the  con- 
tract is  rescinded  as  fraudulent ;  ^  and  it  applies  in  the  analo- 
gous case  of  a  suit  brought  to  recover  back  the  purchase-money 
on  the  ground  of  failure  of  consideration.  In  neither  instance 
can  the  purchaser  single  out  part  and  decline  the  rest,  but 
must  keep  all  or  none ; '  although  the  case  is  essentially  differ- 
ent where  a  seller  who  has  been  paid  in  advance,  apportions 
the  consideration  by  a  partial  delivery  or  performance,  and 
fails  to  tender  or  fulfil  the  residue ;  and  assumpsit  for  money 
had  and  received  may  then  be  maintained  for  the  amount,  if 
any,  which  has  been  paid  in  excess  of  the  value  of  what  has 
actually  been  received.* 

1  Hamor  v.  Groves,  7  Bing.  743 ;  Heilbutt  v.  Hickson,  L.  R.  7  C.  P.  438, 
451 ;  Chapman  v.  Morton,  11  M.  &  W.  634 ;  Wolf  v.  Dietzsch,  76  HI.  205. 

*  Clarke  v.  Dickson,  1  E.  B.  A  £.  148. 

*  Hamor  v.  Groves,  7  Bing.  743;  Clark  v.  Baker,  6  Met.  452:  Morse 
V,  Brackett,  98  Mass.  206;  10  id.  494;  Mansfield  v.  Trigg,  113  id.  350; 
Yoorhees  e.  Earl,  2  Hill,  288;  Lyon  v.  Bertram,  20  How.  149;  Buche- 
nan  v.  Homey,  12  111.  886;  Bowen  v.  Scholer,  41  id.  192;  Wolf  v.  Dietzsch, 
76  id.  206;  Harzfeld  v.  Converse,  105  id.  534. 

^  Freeman  u.  Skinner,  3  Ired.  32;  Devauz  v.  Conolly,  8  C.  B.  040. 
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Rescission  is,  as  I  have  already  intimated,  mimmijurU^  and 
will  be  precluded  by  an  unreasonable  delay  on  the  part  of  the 
purchaser,  who  is  not  entitled  to  wait  on  the  course  of  events, 
but  should  be  prompt  in  ascertaining  the  defect,  and  acting 
as  soon  as  it  is  discovered.^  What  is  a  reasonable  time  is  a 
mixed  question  of  fact  depending  on  circumstances,  and  it  has 
been  said  that  an  unexplained  delay  of  four  months,  with  full 
knowledge  of  the  facts,  is  an  absolute  bar  ;^  although,  agreeably 
to  recent  English  decisions,  the  purchaser  may  keep  the  ques- 
tion open  so  long  as  he  does  nothing  to  affirm  the, contract, 
and  no  change  occurs  on  either  side  to  vary  the  position  of  the 
parties  or  render  the  exercise  of  the  right  inequitable.' 

Reasonable  promptitude  and  diligence  are  not  less  requisite 
where  goods  which  have  been  tendered  or  delivered  are  re- 
jected or  returned,  not  as  a  rescission  of  the  contract  but  on 
the  ground  that  it  has  not  been  fulfilled,  and  with  a  view  to 
obtaining  compensation  in  damages  for  the  default. 

Delivery  and  receipt  are  not  necessarily  such  an  acceptance 
as  will  defeat  the  right  to  reject  articles  which  do  not  corre- 
spond with  the  terms  of  the  agreement,  and  the  buyer  is  on  the 
contrary  entitled  to  a  reasonable  time  and  opportunity  to  as- 
certain whether  he  is  bound  to  receive  and  keep  what  the  seller 
tenders.^  He  will  not,  therefore,  lose  the  right  to  return  the 
goods  and  sue  for  damages  or  the  purchase-money  by  storing 
them  in  a  public  warehouse,  or  in  his  own  cellar,  until  they 
can  be  subjected  to  such  examination  or  analysis  as  will  dis- 
close whether  they  correspond  with  the  samples  exhibited  by 
the  vendor,  or  the  description  given  in  the  contract  of  sale.^ 

1  Clarke  v.  Dickson,  1  E.  B.  &  E.  148;  Matteson  v.  Holt,  45  Yt.  886; 
Hammond  t>.  Fennoek,  61  N.  T.  145;  Buchenau  v.  Horney,  12  HI.  886; 
Wolf  V.  Dietzsch,  75  id.  205;  Prickett  v,  McFadden,  8  111.  App.  197;  Gat- 
ling  V.  Newell,  9  Ind.  572. 

<  Boothby  v.  Scales,  27  Wis.  626;  Barnett  v,  Stanton,  2  Ala.  181; 
Hirahhom  ».  Stewart,  49  la.  418;  Whitoomb  o.  Denio,  52  Vt.  882. 

*  Clough  V.  Railway,  L.  R.  7  Ex.  26;  Morrison  v.  The  Marine  Ins.  Co., 
L.  R.  8  £z.  40,  197. 

♦  Shields  v.  Reibe,  9  III.  App.  698;  Doane  v  Dunham,  65  HI.  512; 
Okell  V,  Smith,  1  Stark.  107;  Street  v.  Blay,  2  B.  &  Ad.  456;  Pope  t^. 
Allis,  115  U.  8.  868,  872. 

•  BaanermaQ  i^.  White,  10  C  B.  k.  s.  844 ;  Webster  t;.  Granger,  78  111.  2-30. 
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It  is  not  essential  to  an  effectual  rejection  that  the  buyer 
should  incur  the  risk  or  expense  of  sending  back  the  goods  or 
placing  them  in  a  neutral  custody,  and  his  duty  will  ordinarily 
be  fulfilled  by  depositing  them  in  some  building  or  receptacle 
suited  to  the  storage  of  such  things  and  notifying  the  vendor  ;^ 
and  it  will  then  be  incumbent  on  the  latter  to  call  for  his 
property  and  take  it  away,  and  if  he  omits  to  do  so  and  loss 
ensues  it  must  be  borne  by  him.* 

The  precise  limits  of  the  right  and  the  time  within  which 
it  must  be  exercised  cannot  be  easily  defined,  and  while  it 
may  be  lost  at  once  through  an  unconditional  acceptance  with 
a  knowledge  of  the  circumstances,  it  will  endure  until  the 
defect  can  be  discovered  by  such  means  as  are  usual  in  the 
course  of  business,^  unless  the  buyer  has  in  the  mean  time 
done  something  which  alters  the  condition  of  the  goods  or 
renders  it  impracticable  to  reinstate  the  seller,  when,  from  the 
nature  of  things,  he  will  be  compelled  to  seek  redress  in  an 
action  for  damages  or  by  way  of  recoupment  or  set-off.* 

"  When,"  said  Bell,  J.,  in  Dailey  v.  Green,  "the  contract  is 
executory,  as  it  always  is  when  a  particular  article  is  ordered 
without  being  seen,  from  one  who  undertakes  that  it  shall  be 
of  a  given  quality  or  description,  and  the  thing  sent  as  such 
is  never  completely  accepted,  the  buyer  is  not  bound  to  keep 
or  pay  for  the  article  on  any  terms,  though  no  fraud  was  in- 
tended by  the  vendor.*^  But  then  he  must  return  the  goods 
as  soon  as  he  detects  the  deficiency,  or  at  least  give  notice  of 
his  intention  not  to  accelpt  them."  In  this  instance,  lumber 
that  had  been  sold  by  a  sample  to  which  it  did  not  correspond 
and  delivered  to  the  purchaser,  was  left  by  him  in  an  insecure 
position  without  notifying  the  vendor  and  swept  away  by  a 
flood ;  and  the  court  held  that  he  had  made  the  lumber  his 

1  Bannerman  v.  White,  10  C.  B.  n.  s.  844;  Lucy  v.  Monflet,  6  H.  & 
N.  229;  Grimoldby  v.  Wells,  L.  R.  10  G.  P.  891. 

s  Okell  V.  Smith,  1  Stark.  107;  Heilbutt  e.  Hickson,  L.  B.  7  C.  P. 
438;  Rood  v.  Priestley,  58  Wis.  266,  200;  Dailey  v.  Green,  8  Harris,  118; 
Youghiogheny  Iron  and  Coal  Co.  v.  Smith,  16  P.  F.  S.  840. 

•  Pennock  t;.  Stygles,  54  Vt.  226;  Webster  v.  Granger,  78  HI.  230. 
«  Heilbutt  V.  Hickson,  L.  R.  7  C.  P.  438. 

•  Hibbert  v.  Shee,  1  Camp.  113i  Street  v.  Blay,  2  B.  &  Ad.  406. 
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own,  and  might  give  the  inferiority  of  quality  in  evidence  to 
reduce  the  verdict  though  not  as  a  complete  defence. 

If  the  seller  declines  to  send  for  or  take  back  the  goods  on 
being  duly  notified,  the  purchaser  is  not  bound  to  keep  them 
indefinitely,  and  may,  as  in  other  cases  where  a  man  is  need- 
lessly burdened  with  chargeable  or  perishable  property  belong- 
ing to  another,  disburden  himself  by  a  sale  as  the  seller's 
agent  and  on  his  behalf,  and  the  account  may  then  be  balanced 
by  charging  the  buyer  with  the  net  proceeds,  and  crediting  him 
with  the  difference  between  the  contract  price  and  what  the 
goods  would  have  been  worth  had  the  contract  been  fulfilled.^ 
The  sale  should  be  made  with  due  notice  to  the  vendor,  and 
on  his  account,  and  if  these  precautions  are  not  observed  it  is 
an  acceptance  of  the  goods,  and  the  purchaser  will  be  answer- 
able for  the  pui*chase-money  less  the  damages  resulting  from 
the  breach.^  Such  at  least  is  the  view  generally  taken  in  th6 
United  States,®  although  it  was  rejected  in  Bufiington  v. 
Quantin,^  on  grounds  that  are  not  clear. 

Latent  defects  stand  on  a  different  footing  from  such  as  are 
discoverable  by  inspection,  and  the  question  is  not  how  much 
time  has  elapsed,  but  was  the  delay  unreasonable  in  view  of 
the  circumstances ;  ^  and  in  determining  this  question  regard 
may  be  had  to  the  conduct  of  the  vendor,  and  whether  his 
manner  or  language  was  such  as  to  induce  the  purchaser  to 
prolong  the  trial  or  omit  any  step  that  might  have  led  to  an 
earlier  discovery  of  the  fault.' 

In  Heilbutt  v.  Hickson,  shoes  which  had  been  sold  by 
sample  with  a  knowledge  that  they  were  intended  for  use  in 
the  French  army  during  a  winter  campaign,  were  tendered 

1  Powell  V.  Horton,  2  Bing.  N.  G.  668. 

s  Loder  v.  Keknle,  8  C.  B.  n.  s.  128;  Chapman  v.  Morton,  11  M.  &  W. 
584,640. 

<  See  Sands  v.  Taylor,  5  Johns.  895;  Pollen  v.  Le  Boy,  80  N.  Y.  649; 
Girard  v.  Taggart,  6  S.  &  R.  19. 

*  17  Pfc.  812. 

»  Bannerman  v.  White,  10  C.  B.  h.  b.  844;  Woodle  v.  Whitney,  28 
Wis.  56;  McCormick  v.  Basal,  60  la.  528;  Pennock  v.  Stygles,  54  Yt  226. 

•  Adams  v.  Richards,  2  H.  Bl.  578;  Heilbntt  v.  Hickson,  L.  R.  7  C.  P. 
488,452. 
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inspected  and  received  in  London,  and  the  parchase-monef 
paid.  They  were  subsequently  forwarded  to  Lille  and  re- 
jected by  the  military  authorities  there,  because  a  large  num- 
ber of  the  soles  proved  on  examination  to  contain  paper  fillings, 
and  were  unfit  for  army  use.  The  purchasers  thereupon  re- 
quired the  sellers  to  take  back  the  shoes,  and  on  their  refusal 
brought  an  action  for  the  non-fulfilment  of  the  contract,  and 
claimed  the  amount  paid  as  damages,  together  with  the  cost 
of  forwarding  the  shoes  'to  Lille,  and  the  profits  that  would 
have  been  made  had  they  been  accepted  by  the  French  gov- 
ernment. It  was  contended  for  the  defence  that  the  accept- 
ance in  London  was  absolute  and  vested  a  right  of  property 
in  the  purchasers,  which  nothing  that  occurred  subsequently 
could  defeat.  The  plaintiffs  had  their  attention  directed  to 
the  question  whether  the  soles  contained  paper,  and  might 
have  ripped  a  sufficient  number  to  ascertain  the  truth.  A 
purchaser  moreover,  had  no  right  to  reject  unless  he  could 
place  the  seller  in  statu  quo  ;  and  here  the  purchasers  had,  by 
sending  the  goods  to  Lille,  and  the  consequent  delay,  so  altered 
the  condition  of  things  that  they  could  not  reasonably  return 
the  shoes. 

The  court  held  that  this  view  would  have  been  correct,  had 
not  the  defendants,  while  the  inspection  and  delivery  were 
taking  place  in  London,  and  the  bulk  of  the  shoes  were  still 
there,  written  to  say  that  they  would  take  back  such  shoes  as 
might  be  thrown  on  the  buyer's  hands  in  consequence  of  paper 
in  the  soles.  The  plaintiffs  were  not  therefore,  limited  to  the 
difference  between  the  value  of  the  shoes  actually  delivered 
and  what  would  have  been  their  value  had  they  been  accord- 
ing to  the  contract,  but  might  recover  the  entire  amount  which 
they  had  paid  for  the  shoes,  with  such  other  damages  as  were 
the  legal  consequences  of  the  breach.  Brett,  J.,  dissented 
from  so  much  of  the  judgment  as  implied  that  a  recovery 
could  not  have  been  had  on  the  original  agreement.  The 
defendants  knew  that  the  shoes  would  be  inspected  by  the 
authorities  at  Lille,  and  declined  if  the  soles  were  found  to 
be  defective,  and  had,  with  this  knowledge,  made  the  shoes 
personally  or  through  their  servants  with  a  secret  fault  that 
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could  not  be  discovered  by  an  inspection  made  in  the  ordinary 
course  of  business.  It  followed  that  the  inspection  at  Lille 
"vras  substituted  for  that  contemplated  in  the  contract,  and 
became  the  test  whether  the  shoes  were  or  were  not  according 
to  the  samples. 

The  principle  applies  to  a  breach  arising  from  a  failure  to 
deliver  at  the  appointed  time,  as  well  as  when  it  consists  in  a 
defect  of  kind  or  quality,  and  is  stated  in  the  following  judg- 
ment of  the  Illinois  Court  of  Appeal :  *'  A  voluntary  acceptance 
without  objection  of  a  purchased  article  where  there  are  no 
compulsory  circumstances  necessitating  such  acceptance,  and 
no  special  damages  to  be  occasioned  thereby,  may  properly 
be  regarded  as  evincing  an  intention  to  waive  the  time  speci* 
fied  for  delivery.  But  where  the  circumstances  are  such  as 
to  show  that  the  acceptance  can  in  no  just  sense  be  regarded 
as  voluntary,  but  rather  as  compulsory,  the  presumption  of  an 
intention  to  waive  does  not  arise.  The  appellants  were  en- 
gaged in  the  construction  of  a  public  work,  for  the  completion 
of  which  they  had  given  bonds.  The  work  was  but  half  fin- 
ished, and  they  could  obtain  bricks  of  the  requisite  quality 
nowhere  but  from  the  appellees.  They  notified  them  of  their 
necessities,  and  requested  them  to  comply  with  their  contract. 
To  say  that  an  acceptance  after  the  time  for  delivery  had 
passed,  under  such  circumstances,  was  voluntary  in  such  sense 
as  to  evince  an  intention  to  waive  their  right  to  claim  damages 
for  the  delay,  would  be  a  perversion  of  language.  They  did 
the  best  they  could  in  the  situation  in  which  they  found  them- 
selves placed."  ^  A  like  view  was  taken  in  Hansen  v.  Kirtly,* 
as  to  the  effect  of  a  subsequent  acceptance  on  the  right  to 
compensation  for  the  loss  occasioned  by  a  failure  to  deliver 
at  the  day.' 

Agreeably  to  the  recent  course  of  decision  in  New  York  and 
some  of  the  other  States,  the  acceptance  or  retention  of  an 

1  Ramsey  v.  Tnlly,  12  HI.  App.  463;  Havana,  Bantoul  &  East  R.  R. 
Ck>.  V.  Walsh,  85  111.  58. 

<  11  la.  505. 

<  See  Priestly  v.  Northern  Ind.  and  Chie.  R.  R.  Co.,  20  HI.  205;  Haven 
V.  Wakefield,  80  id.  609;  Tobey  v.  Prioe,  75  id.  045,  to  the  same  effect. 
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article  which  does  not  satisfy  the  terms  of  the  contract  is  a 
waiver  of  the  default,  which  precludes  the  right  to  return  it 
or  even  to  make  a  counter  claim  for  damages.^  The  rule  has 
been  applied  in  some  instances  to  reclamations  for  defects 
of  quality,  and  in  others  when  the  variance  was  in  species 
or  kind.  As  stated  in  Gaylord  Manufacturing  Company  v. 
AUen,^  it  is  as  follows:  ^'In  the  absence  of  fraud  or  latent 
defects  an  acceptance  of  the  article  sold  upon  an  executory 
contract,  after  an  opportunity  to  examine  it,  is  a  consent  and 
agreement  that  the  article  is  satisfactory  and  as  conforming 
to  the  contract,  and  bars  all  claim  for  compensation  for  any 
defects  that  may  exist  in  the  article.  The  party  cannot,  under 
such  circumstances,  retain  the  property,  and  afterwards  sue 
or  counter-claim  for  damages,  under  pretence  that  it  was  not 
of  the  character  and  quality  or  description  called  for  by  the 
agreement."  * 

Accordingly,  where  the  defendant  purchased  all  the  lumber 
at  the  plaintifiPs  mill  at  a  certain  rate  for  prime,  at  another 
rate  for  merchantable,  and  at  still  another  rate  for  refuse,  and 
gave  a  receipt  on  delivery  after  an  opportunity  for  inspection, 
for  so  many  thousand  feet  of  "  prime,"  so  many  of  "  merchant- 
able," and  80  many  of  ''  refuse,"  evidence  that  all  the  lumber 
for  which  the  plaintiff  sought  to  recover  as  prime,  and  a  large 
portion  of  that  claimed  to  be  merchantable  was  in  fact  refuse, 
was  rejected  as  inadmissible  as  a  defence  or  in  mitigation  of 
damages.  It  was  decided  on  like  grounds  in  Gomstock  v. 
Sanger^  that  '^  acceptance  with  an  opportunity  for  examina* 
tion  "  is,  under  the  authorities  and  on  principle,  a  waiver  of 
the  right  to  compensation,  and  Chapman  v.  Morton  ^  and  Par- 
ker V.  Palmer^  were  cited  in  support  of  the  proposition,  al- 

1  Beed  v.  Randall,  29  N.  Y.  358;  Gaylord  Man.  Go.  v.  Allen,  58  id. 
515;  Dounce  v.  Dow,  57  id.  16;  64  id.  411 ;  Dutchess  Co.  v.  Harding,  49  id. 
321;  Gilson  v.  Bingham,  43  Vt.  410;  Sprague  o.  Blake,  20  Wend.  61; 
Hargous  v.  Stone,  1  Selden,  73;  Mackey  i;.  Swartz,  60  la.  710;  Haaae 
V.  Konemacher,  21  Minn.  486. 

«  53  N.  Y.  519. 

<  Dutchess  Ck).  v.  Harding,  49  N.  Y.  821;  M'Cormick  v.  Sanon,45  id. 
265;  Beed  v.  Randall.  29  id.  358,  and  eases  cited. 

«51Mich.497.         •  11  M.&W.  534,541.  •  4  B.  &  Aid.  387, 898^ 


Digitized  by  VjOOQIC 


BEMEDIES  OF  THE  VENDEE.  549 

tiiough  they  simply  show  that  the  buyer  becomes  answerable 
on  acceptance  for  the  contract  price  without  losing  the  right 
to  recoup  the  damages. 

These  decisions  can  hardly  be  said  to  have  been  rendered 
with  a  due  regard  for  the  exigencies  of  trade.  A  manufac- 
turer who  has  ordered  the  coal  on  which  he  depends  for  mo- 
tive power,  or  the  materials  without  which  his  wheels  and 
spindles  cannot  be  profitably  employed,  may  be  obliged  to  ac- 
cept an  inferior  article  or  sustain  a  greater  loss,  and  should 
not  be  denied  compensation  for  any  injury  that  may  result 
from  the  vendor's  default.^  Such  is  the  undoubted  rule  where 
the  cause  of  action  is  a  breach  of  warranty,  and  the  difference 
between  such  cases  and  an  executory  contract  for  the  delivery 
of  goods  of  a  certain  kind  or  answering  to  a  sample,  is  techni- 
cal rather  than  real.^  A  tender  made  not  under  or  as  a  fulfil- 
ment of  the  contract,  but  in  satisfaction  and  so  accepted,  will 
undoubtedly  preclude  the  purchaser  from  recovering  damages 
for  the  breach ;  but  such  an  agreement  ought  not  to  be  implied 
in  the  absence  of  proof,  and  the  presumption  is,  until  the  con- 
trary is  shown,  that  the  vendor  means  to  abide  by  the  agree- 
ment and  do  what  he  can  to  carry  it  into  effect.* 

In  Day  v.  Pool,*  the  plaintiffs  ordered  rock-candy  syrup, 
with  a  stipulation  that  it  must  not  crystallize,  and  the  de- 
fendants filled  the  order  with  a  warranty  that  the  syrup  would 
answer  the  terms  prescribed.  The  syrup  was  delivered  in 
parcels  and  found  to  crystallize ;  but  the  plaintiffs  used  it  in 
their  business  with  a  knowledge  of  the  defect,  and  brought 
suit  for  the  damages  resulting  from  the  breach  of  the  contract. 
The  court  held  that  although  they  might  have  been  precluded 
by  the  acceptance  of  the  syrup  had  the  contract  simply  been 
for  the  delivery  of  syrup  of  a  cei'tain  kind  or  quality,  yet  they 

»  Merrill  ».  Nightingale,  30  Wis.  247;  Bishop  v.  Price,  24  id.  480; 
Ramsey  v,  Tully,  12  111.  App.  463;  ante, 

«  Dayton  t;.  Hoogland,  89  Ohio  St.  671;  Cooch  v.  Money,  5  Del.  177; 
Bagley  v.  Cleveland  RoUing  Mill  Co.,  21  Federal  Rep.  159,  165. 

<  See  Coit  v.  Schwartz,  29  Kan.  344;  Ramsey  v.  Tolly,  12  111.  App. 
463;  McArdle  v.  Atha,  29  Han,  219;  Camors  v.  Gomila,  9  Miss.  App. 
205;  Croninger  v.  Paige,  48  Wis.  229. 

*  62  N.  Y.  416. 
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were  entitled  to  judgment  on  the  express  undertaking  given  by 
the  defendants.^  It  was  well  settled  that  where  the  sale  was 
executed  the  purchaser  might  keep  the  goods  and  enforce  the 
warranty,  and  there  was  no  reason  why  the  principle  should 
not  apply  to  executory  contracts.  Such  a  distinction  is  not 
easily  reconcilable  with  principle,  and  would  seem  to  subordi- 
nate the  sense  to  a  merely  formal  difference.  For  as  a  war- 
ranty is  an  incident  of  a  consummated  and  completed  sale, 
and  its  proper  office  in  an  executory  contract  is  simply  to  de- 
fine what  one  party  is  bound  to  render  and  the  other  entitled 
to  demand,  it  can  have  no  greater  effect  in  this  connection 
than  any  other  plain,  descriptive  words.^  Whether  the  under- 
taking is  for  the  delivery  of  uncrystallizable  syrup,  or  of  syrup 
with  an  undertaking  that  it  will  not  crystallize,  the  contract 
is  substantially  the  same  and  should  lead  to  the  same  result. 
The  case  of  Day  v.  Pool  would,  therefore,  seem  to  be  an  en- 
deavor to  get  back  by  a  side  path  to  the  main  line  of  decision, 
which  had  been  abandoned  without  sufficient  cause.  It  was 
accordingly  held  in  Ketchum  v,  Wells,^  that  since  the  bolts  in 
question  were  necessary  for  stocking  the  defendant's  mill  and 
keeping  it  in  operation,  and  could  not  be  retdmed  without  in- 
convenience, the  bare  fact  that  they  were  kept  and  used  did 
not  operate  as  a  waiver  of  the  right  to  prove  that  they  were 
not  such  as  the  contract  called  for,  and  recoup  the  damages 
from  the  price. 

When,  however,  the  same  argument  was  used  not  long  after- 
ward under  analogous  circumstances,  it  was  disregarded,  and 
the  court  held  that  the  purchaser  had  forfeited  the  right  to 
compensation  for  the  insufficiency  of  the  wood  that  had  been 
delivered  to  him  under  an  executory  contract,  by  accepting  it 
without  objection,  although  it  was  essential  to  the  fulfilment 
of  agreements  which  he  had  entered  into  with  third  persons, 
in  reliance  on  that  which  the  defendants  had  broken.  Save 
when  the  defect  was  latent,  or  there  was  no  opportunity  for 

1  Reed  v.  Raadall,  20  N.  Y.  358;  MoCormick  v.  Sarson,  45  id.  265. 
<  Cooch  V.  Money,  5  Del.  177;  Bagley  v.  Cleveland  Rolling  Mill  Co., 
21  Federal  Rep.  150;  Dayton  v.  Hooglnnd,  80  Ohio  St  671. 
»  19  Wis.  26. 
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inspection,  the  seller  must  be  notified  at  once  or  within  a  rei^ 
sonable  time  of  the  insufficiency  of  the  goods,  and  a  failure  to 
adopt  this  course  would  preclude  the  buyer  from  returning 
them  subsequently  or  enforcing  a  claim  for  damages. 

In  the  subsequent  case  of  Morehouse  v.  Comstock,^  there 
was  another  shift  in  the  current  of  decision.  Apples  which 
had  been  forwarded  in  obedience  to  a  written  order  were  de- 
livered to  the  buyer,  who  received  them,  paid  the  freight,  and 
conmienced  selling  them  by  the  barrel  without  examination. 
His  customers  complained,  and  it  was  found  that  a  consider- 
able portion  of  the  apples  were  unmerchantable.  These  facts 
were  communicated  to  the  seller  some  twenty  days  afterward, 
but  without  an  offer  to  return  the  fruit.  The  court  held,  on 
the  authority  of  Bonnell  v.  Jacobs,^  that  acceptance  is  not 
a  waiver  of  tiie  right  to  damages,  unless  the  defect  is  patent 
and  there  is  a  full  opportunity  for  examination,  and  the  pur- 
chaser may  maintain  an  action  for  damages  or  recoup  them 
from  the  price,  without  offering  to  return  the  goods  or  notify- 
ing the  vendor  that  they  are  defective. 

Whatever  the  rule  may  be  under  other  circumstances,  it  is 
clear  that  where  a  trial  is  requisite  to  ascertain  whether  Uie 
contract  has  been  fulfilled,  or  the  article  will  answer  the  object 
for  which  it  is  purchased,^  it  may  be  kept  and  put  to  its  ap- 
propriate use  without  losing  the  right  to  compensation  for  any 
defect  that  may  subsequently  appear.^  It  is  consequently  un- 
necessary to  return  a  furnace  which  has  been  bought  for  the 
purpose  of  warming  a  house,  or  to  notify  the  •seller  before 
bringing  suit.  In  like  manner  seed  which  has  been  sold  as 
being  of  a  particular  kind  or  of  an  early  growth,  may  be  sown, 
and  the  vendor  held  answerable  for  a  loss  of  the  crop  arising 
from  a  defect  of  quality  or  kind.* 

So  it  is  not  reasonable  to  require  a  retail  dealer  to  open  the 
packages  which  are  forwarded  to  him,  forthwith,  and  he  may, 

1  42  WiB.  626.  «  36  Wis.  60. 

•  McCormick  v.  Basal,  60  la.  628. 

«  BonneU  v.  Jacobs,  86  Wis.  68;  Woodle  v.  Whitney,  28  id.  66; 
Graver  v.  Hornborg,  26  Kan.  94. 
»  Vao  Wyck  t;.  Allen,  69  N.  Y.  61. 
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on  the  contrary,  keep  them  on  his  shelves  without  ezaminar 
tion  until  they  are  called  for  by  his  customers,  or  there  is  an 
opportunity  for  disposing  of  them  in  the  course  of  trade ;  al- 
though he  should,  agreeably  to  the  American  decisions,  notify 
the  vendor  as  soon  as  he  discovers  or  has  reason  for  suspect- 
ing the  defect.^ 

The  following  extract  from  the  judgment  in  Lewis  v.  Roun- 
tree,'  gives  a  succinct  and  accurate  exposition  of  the  law,  save 
in  terming  that  a  warranty  which  was  of  the  essence  of  the 
contract.  "  The  defendants  agreed  to  deliver  517  barrels  of 
strained  rosin,  which  clearly  amounts  to  a  warranty  that  the 
article  which  they  deliver  is  of  that  specific  description.  It 
may  be  called  a  condition  precedent,  and  so  it  is,  for  the  pur- 
pose that  the  vendee  is  not  obliged  to  receive  the  article  unless 
it  comes  within  the  description.  But  it  is  more  than  that ;  for 
it  is  held,  as  will  presently  be  seen,  that  after  the  vendee  has 
received  and  retained  the  articles,  he  may  recover  damages 
if  they  do  not  come  within  the  specific  description ;  the  de- 
scription must  therefore  be  a  warranty  or  what  practically  is 
equivalent  to  it.'  Of  course,  it  is  not  meant  that  words  of  de- 
scription are  always  a  warranty.  But  the  cases  in  which  that 
is  held  have  all  something  special  to  take  them  out  of  the  rule, 
and  to  show  that  in  those  cases  it  was  not  so  intended.  That 
tlie  plaintiffs  had  an  opportunity  to  inspect  the  rosin  before 
or  when  it  was  delivered,  and  did  in  fact  select  the  particular 
barrels  out  of  a  large  number,  did  not  amount  to  a  waiver  of 
the  warranty  that  it  should  be  of  the  specific  description. 
This  is  reasonable.  It  is  almost  impossible,  or  at  least  very 
difficult,  to  tell  from  any  inspection  of  a  barrel  of  rosin  short 
of  breaking  it  up  into  fragments,  whether  it  contains  dross  — 
that  is  chips,  dirt,  etc.  —  or  not.  And  to  break  it  up  makes 
it  unfit  for  transportation  and  unmarketable. 

"  In  Jones  v.  Just,^  Mellor,  J.,  says,  *  In  general,  on  the  sale 
of  goods  by  a  particular  description,  whether  the  vendee  is 
able  to  inspect  them  or  not,  it  is  an  implied  term  of  the  con- 

>  Doane  v.  Danham,  65  DL  512;  Morehoose  o.  Comstock,  42  Wia.  626. 
*  78  N.  C.  328.  <  Benjamin  on  Sales,  §§  600,  647. 

«  L.  B.  8  Q.  B.  187. 


Digitized  by  VjOOQIC 


BEMBDIES  OF  THB  YEKDEB.  663 

tract,  that  they  shall  reasonably  answer  such  description,  and 
if  they  do  not  it  is  unnecessary  to  put  any  other  question  to 
the  jury/  .  .  . 

'^  It  is  said,  however,  that  as  soon  as  the  plaintiff  discovered 
that  a  part  of  the  rosin  did  not  come  within  the  description  of 
strained  rosin,  which  he  did  after  it  arrived  in  New  York, 
he  was  bound  to  notify  the  defendants  of  the  defect,  and  to 
offer  to  return  the  rosin  to  them.  We  think  this  is  answered 
by  the  case  of  Poulton  v.  Lattimore.^  In  that  case  Littledale, 
J.,  said,  *  I  am  of  opinion  that  where  goods  are  warranted, 
the  vendee  is  entitled,  although  he  do  not  return  them  to  the 
vendor  or  give  notice  of  their  defective  quality,  to  bring  an 
action  for  breach  of  warranty,  etc.*  It  is  true  in  that  case  the 
plaintiff  declared  upon  a  breach  of  warranty  as  to  quality ;  but 
there  can  be  no  difference  in  principle  between  such  a  war- 
ranty and  one  as  to  the  identity  of  the  article.^  The  only  re- 
sult of  a  failure  to  offer  to  return  the  goods,  or  to  notify  the 
vendor  of  their  defective  quality,  is  to  raise  a  presumption 
that  the  complaint  of  the  quality  is  not  well-founded.  In  this 
case  the  plaintiff  had  paid  for  the  goods,  and  the  property  had 
passed  to  him.  The  defendant  was  under  no  obligation  to 
receive  them  back  and  return  the  price.  The  case  of  Cox  v. 
Long^  supports  this  view.  The  plaintiff  had  contracted  and 
paid  for  shingles  of  certain  dimensions,  and  had  received  and 
used  those  delivered  with  knowledge  that  they  did  not  corre- 
spond to  the  warranty,  without  having  offered  to  return  them, 
and  it  was  held  that  he  was  entitled  to  recover  damages  for 
breach  of  the  warranty." 

The  better  opinion  is  in  accordance  with  this  decision:  that 
a  buyer  does  not  forfeit  the  right  to  compensation,  by  using  or 
selling  the  goods  without  making  an  examination  for  the  pur- 
pose of  ascertaining  whether  the  description  is  true,  although 
a  failure  to  complain  or  notify  the  seller  may  afford  ground 
for  an  inference  that  a  subsequent  reclamation  is  unfounded.^ 

1  9  B.  &  C.  259.  >  Benjamin  on  Sales,  §§  897,  899,  note  r. 

•  69  N.  C.  7. 

^  Cooch  V.  Money,  5  Del.  177;  Bagley  v.  Cleveland  Rolling  Mill,  21 
Federal  Bep.  159, 165;  Dayton  v.  Hooglund,  39  Ohio,  671;  Story  on  Sales, 
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Pleading  is  the  test  of  legal  principles,  and  on  referring  to 
Lilly's  Entries  and  other  authentic  treatises  we  shall  find  that 
the  proper  mode  of  declaring  is  to  describe  the  subject-matter 
in  the  terms  of  the  contract,  and  then  aver  that  the  seller 
did  not  and  would  not  deliver  such  goods,  though  the  buyer 
was  ready  to  accept  and  pay.^  Hence  in  a  case  like  Banner- 
man  V,  White,  the  count  should  set  forth  that  the  defendant 
agreed  to  sell  and  the  plaintiff  to  buy  the  defendant's  crop  of 
unsulphured  hops,  but  that  the  defendant  failed  to  supply 
such  hops  as  aforesaid,  and  on  the  contrary  tendered  hops 
which  were  contaminated  with  sulphur.  The  kind,  quality, 
time,  and  place  of  growth  would  each  be  a  part  of  the  under- 
taking that  must  be  fulfilled  in  order  to  exonerate  the  seller 
and  bind  the  purchaser,  and  the  difference  between  such  a 
sale  and  a  contract  for  the  next  year's  crop  is  that  one  would 
relate  to  specific  goods  and  the  other  to  goods  not  yet  in 
existence. 

It  results,  from  what  has  been  said  in  this  and  the  foregoing 
chapters,  that  where  the  contract  is  executory,  and  the  title 
remains  in  the  seller,  three  demands  or  causes  of  action  may 
grow  out  of  the  tender  or  delivery  of  goods  which  do  not  cor- 
respond with  the  terms  prescribed. 

First,  the  goods  may  be  accepted,  the  price  paid,  and  a  suit 
brought  for  tiie  amount  by  which  their  actual  value  falls  short 
of  what  they  would  have  been  worth  had  the  agreement  been 
fulfilled ;  or  the  price  may  be  withheld,  and  a  sufficient  amount 
recouped  or  deducted  to  6over  the  loss.  Secondly,  they  may 
be  rejected,  and  a  recovery  had  in  damages  for  the  excess  of 
the  market  value  of  such  goods  as  the  seller  agreed  to  deliver 
over  the  contract  price.  Thirdly,  the  contract  may  be  re- 
scinded on  the  ground  of  failure  of  consideration,  and  indebita- 
tus assumpsit  maintained  for  the  recovery  of  the  purchase 
money,  or  so  much  of  it  as  has  been  paid.  Which  course 
should  be  adopted  depends  on  the  circumstances ;  but  the  third 
is  obviously  advisable  where  the  purchaser  has  made  a  disad- 

§  405;  Benjamin  on  Sales,  §§  825,  859;  Shields  v.  Reibe,  9  HI.  App.  508; 
Doane  v.  Dunham,  65  HI.  512. 

1  See  Lilly's  Entries,  16;  2  Ghitt^'s  Pleadings,  270. 
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vantageous  bargain  by  giving  more  than  he  would  have  made 
had  the  contract  been  fulfilled,  and  will  consequently  be  a 
gainer  by  Betting  it  aside.^ 

The  language  held  in  some  of  the  recent  English  cases  is 
scarcely  reconcilable  with  the  doctrine  of  Mondel  v.  Steel  ^ 
tiiat  the  acceptance  of  goods  which  do  not  correspond  with 
the  terms  of  an  executory  contract  gives  birth  to  an  implied 
agreement  to  pay  as  much  as  they  are  worth,  which  must  be 
enforced  through  a  qiiantum  valebat  as  distinguished  from  a 
suit  on  the  contract.^ 

In  Behn  v.  Burness,  cited  and  approved  in  Heilbutt  v.  Hick- 
son,^  the  law  was  stated  as  follows :  ^'  In  cases  where  the  thing 
sold  is  not  specific,  and  the  property  has  not  passed  by  the 
sale,  the  vendee  may  refuse  to  receive  the  thing  proffered  to 
him  in  performance  of  the  contract,  on  the  ground  that  it  does 
not  correspond  with  the  descriptive  statement,  or,  in  other 
words,  that  the  condition  expressed  in  the  contract  has  not 
been  performed;  still,  if  he  receive  the  thing  sold  and  has 
the  enjoyment  of  it,  he  cannot  afterward  treat  the  descrip- 
tive statement  as  a  condition,  but  only  as  an  agreement  for  a 
breach  of  which  he  may  bring  an  action  to  recover  damages." 
And  in  the  last  edition^  of  the  notes  to  Williams'  Saunders,® 
the  result  of  several  of  the  cases  is  thus  stated  by  the  learned 
editor.  ^'When  it  appears  that  the  consideration  has  been 
executed  in  part,  that  which  was  before  a  warranty  or  con- 
dition precedent  loses  the  character  of  a  condition,  or,  to 
speak  more  properly,  ceases  to  be  available  as  a  condi- 
tion, and  becomes  a  warranty  in  the  narrower  sense  of  the 
word,  namely,  a  stipulation  by  way  of  agreement  for  the 
breach  of  which  a  compensation  must  be  sought  in  dam- 
ages." This  language  may  convey  an  erroneous  impression. 
Mutual  promises  by  the  seller  to  deliver,  and  by  the  pur- 

1  Smethurst  v.  Woolaton,  5  W.  &  S.  106, 109;  Wilkuison  v.  Ferree,  12 
Harris,  190. 

«  8  M.  &  W.  858. 

<  Shields  v.  Beibe,  9  HI.  App.  598;  Doane  v.  Danham,  65  HL  512; 
Behn  v.  Bumess,  8  Best  &  Smith,  751. 

*  L.  R.  7  C.  P.  488.  »  1871.  •  Vol.  i.  p.  654. 
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chaser  to  accept  and  pay  for  goods  answering  a  certain  de- 
scription, or  of  a  certain  kind,  are  not  conditions,  save  as 
every  contract  is  conditioned  for  the  fulfilment  of  the  consid- 
eration on  which  it  depends.  If  the  thing  tendered  be  not  the 
thing  described,  it  may  be  declined  not  as  a  repudiation  of 
the  agreement,  but  because  the  purchaser  is  entitled  to  re- 
quire that  the  agreement  shall  be  performed.  And  in  deter- 
mining this  question,  the  descriptive  words  should  be  regarded 
as  a  whole  and  no  one  term  singled  out  as  a  condition  with- 
out sufficient  cause.  A  sale  of  the  vendor's  last  year's  growth 
of  unsulphured  hops,  is  an  undertaking  on  his  part  to  deliver 
hops  which  are  the  produce  of  his  own  vineyard  and  unsul- 
phured ;  and  there  is  no  more  reason  for  holding  that  the 
term  *' unsulphured  '*  is  a  condition  if  the  hops  are  rejected,  or 
a  warranty  if  they  are  accepted,  than  there  is  for  attaching  a 
like  signification  to  the  entire  clause,  or  so  much  of  it  as  des- 
ignates the  subject-matter  as  hops  grown  by  the  seller  or 
gathered  from  his  vines.  Each  and  every  part  of  such  a  stip- 
ulation is  an  undertaking  from  the  beginning  and  retains  that 
character  to  the  end,  whether  the  article  be  accepted  or  de- 
clined, the  difference  being  that  in  the  latter  case  the  buyer 
elects  to  treat  the  breach  as  partial  instead  of  entire.  In- 
stead therefore,  of  terming  the  descriptive  words  a  condition 
that  may  be  converted  into  a  warranty  by  acceptance,  it  seems 
more  accurate  to  say  that  they  are  an  undertaking  which  may 
be  treated  as  a  condition  if  not  fulfilled.^ 

The  function  of  a  promise  is  to  bind,  that  of  a  condition  to 
suspend  or  annul ;  and  if  promises  may  operate  as  conditions, 
it  is  owing  to  an  equitable  interpretation  of  the  contract  as  a 
whole,  and  because  the  failure  of  the  consideration  may  in- 
volve the  failure  of  the  obligation,  and  not  from  the  form  of 
words  employed  on  either  side. 

.  Mutual  and  concurrent  promises  on  one  side  to  do  or  ren- 
der, and  on  the  other  to  pay  or  compensate,  were  accordingly 
so  far  from  being  regarded  as  conditions  at  Rome  that  even 
when  the  contract  was  consensual  each  had  an  independent 
existence,  and  might  be  enforced,  notwithstanding  a  failure  to 
1  See  3  Best  &  Smith,  761,  note,  Am.  ed. 
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fulfil  the  other.^  Such  also  was  the  rule  at  common  law 
where  both  promises  were  to  be  performed  simultaneously 
until  it  was  set  aside  by  Lord  Mansfield.^ 

The  distinction  between  stipulations  which  are  designed  to 
impose,  and  stipulations  which  are  designed  to  suspend  or 
modify  obligations  is  essential,  and  cannot  be  overlooked  with- 
out a  liability  to  error.®  Whether  the  contract  is  to  deliver 
goods  of  a  certain  kind  by  a  particular  vessel,  or  that  they 
shall  be  delivered  if  the  vessel  arrives  with  the  goods,  the 
purchaser  is  not  bound  unless  she  arrives  and  brings  the 
goods ;  but  while  the  vendor's  obligation  is  absolute  in  the  for- 
mer case,  it  is  conditional  in  the  latter,  and  he  may  plead 
liiat  the  vessel  did  not  come  into  port  or  that  she  had  no  such 
cargo. 

A  sale  of  goods  to  arrive  by  a  particular  ship  is  subject  to 
two  contingencies,  —  that  the  ship  shall  reach  her  destination, 
and  that  the  goods  shall  be  on  board, — and  unless  both  stipu- 
lations are  fulfilled  the  contract  fails>  So  a  contract  for  the 
sale  and  delivery  of  a  given  kind  and  quantity  of  merchandise, 
"  to  arrive  "  at  a  certain  time,  will  fail  unless  the  entire  quan- 
tity arrives  within  the  time  prescribed,  and  the  seller  will  not 
be  answerable  for  withholding  a  smaller  quantity  which  actu- 
ally comes  to  hand.^ 

Such  contracts  are  clearly  conditional,  as  depending  on  con- 
tingencies for  which  the  vendor  does  not  undertake  to  be 
answerable,  and  by  which  both  parties  agree  to  abide.  A  de- 
scription of  the  goods  as  "  now  on  passage,"  or  "  on  board,"  is, 
on  the  other  hand,  an  undertaking  which  binds  the  vendor, 

1  Maynz,  §§  177,  210,  218 ;  Accarias,  No.  612;  Ortolan,  Explic.  Histoire 
des  Inst,  tome  3,  p.  282,  cited  Benjamin  on  Sales,  §  410. 

«  Gower  v.  Capper,  Croke  Eliz.  643;  Nichols  v.  Raynbred,  Hobart,  88; 
Bettisworih  v.  Campion,  Yelv.  134;  Thomas  v.  Cadwallader,  Willes,  496; 
LangdeU,  Summary,  §§  140,  141. 

*  See  Davis  v.  Shields,  24  Wend.  822, 326,  where  the  line  was  drawn,  and 
Shields  v.  Pettee,  4  Comst.  122,  where  it  seems  to  have  been  overlooked. 

*  Dike  ».  Reitlinger,  23  Hun,  242;  Lovatt  v.  Hamilton,  5  M.  &  W. 
639 ;  Johnson  e.  MacDonald,  9  id.  600;  Shields  v.  Pettee,  2  Sandf.  262. 

»  Russell  V.  NicoU,  3  Wend.  112;  Alwyn  v,  Pryor,  Ry.  &  M.  406; 
Boyd  V.  Siffkin,  2  Cowper,  326;  Idle  v.  Thornton,  3  Camp.  274. 
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and  entitles  the  purchafier  to  damages,  if  the  ship  anises 
without  the  goods;  and  if  the  purchaser  is  discharged  it  is  on 
the  giv:)und  of  the  failure  of  consideration.^ 

In  Gorrissen  v.  Perrin,^  the  sale,  as  set  forth  in  the  bought 
note,  was  of  '*  1170  bales  gambier,  now  on  passage  from  Sin- 
gapore, and  expected  to  arrive  at  London,  namely,  per  Bav- 
enscraig,  805  bales;  per  Agnes  Duff,  865."  Both  vessels 
arrived  with  bales,  which  though  answering  to  the  language 
of  the  contract  were  the  property  of  third  persons,  and  with 
other  bales  which  though  belonging  to  the  seller  were  defi- 
cient in  point  of  weight,  and  rejected  on  that  groimd.  It  was 
contended  for  the  defence  that  the  words  "  now  on  passage  " 
were  like  ^*  expected  to  arrive,"  a  condition  which  invalidated 
the  contract  if  broken,  and  not  a  stipulation  that  must  be  ful- 
filled. The  court  held  that  although  the  contract  was  condi- 
tioned on  the  arrival  of  the  vessel  and  would  have  failed  if 
she  were  lost  during  the  voyage,  it  was  absolute  that  such 
bales  as  it  described  had  been  laden  and  formed  part  of  the 
cargo.  '*  Now  on  passage  "  might  be  a  condition  precedent  to 
the  buyer's  liability,  but  was  an  undertaking  wliich  the  seller 
was  bound  to  fulfil. 

In  like  manner,  while  an  undertaking  to  pay  for  a  patent, 
or  value  received  in  any  other  form,  ^^  in  such  manner  as  shall 
be  mutually  agreed,"  is  so  far  a  condition  that  the  seller  can- 
not maintain  indebitatus  assumpsit  until  such  an  agreement 
has  occurred,  it  is  also  an  undertaking  to  use  every  reason- 
able effort  to  come  to  terms ;  which  will  be  broken  if  the 
buyer  declines  the  terms  proposed  by  the  seller  without  mak- 
ing any  reasonable  proposal  of  his  own.^ 

It  is  of  little  consequence  how  the  descriptive  terms  of  the 
contract  are  designated  if  their  true  import  be  steadily  kept 
in  view ;  but  classifying  them  as  conditions  may  convey  the 
idea  that  they  are  nothing  more,  and,  if  broken,  will  not  only 
exonerate  the  seller  but  deprive  the  purchaser  of  all  right 
under  the  contract,  and  may  place  him  in  a  less  favorable 
position  than  if  it  had  been  fulfilled. 

>  Hale  V.  RawBon,  4  C.  B.  k.  b.  86;  Simond  v.  Braddon,  2  id.  824. 
<  2  C.  B.  K.  B.  081.  *  Hall  p.  Gender,  2  C.  B.  m.  b.  22,  68. 
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Such  was  the  ground  taken  for  the  defence  in  Gorrissen  v. 
Perrin ;  and  it  was  successfully  maintained  in  Shields  v.  Pet- 
tee/  where  the  question  arose  on  the  following  memorandum : 
*^  Sold,  •  .  .  150  tons  Gartshemi  pig-iron  No.  1,  at  $29  per 
ton,  ...  on  board  ^  Siddons.' "  The  ship,  which  was  then  at 
sea,  arrived  some  days  afterward  with  iron  which  turned 
out  to  be  of  inferior  quality  not  answering  to  the  descrip- 
tion No.  1,  Gartshemi.  Sixty  tons  were  delivered  to  the  pur- 
chasers, who  on  discovering  the  defect  refused  to  accept  the 
residue,  or  pay  more  for  what  they  had  received  than  the  con- 
tract price,  after  deducting  the  loss  resulting  from  the  default. 
The  seller  brought  suit,  and  it  was  held  that  the  words  ^^  on 
board,''  were  a  condition  on  which  the  entire  obligation 
turned.  When  the  ship  came  into  port  without  the  iron  for 
which  the  purchasers  had  stipulated  the  contract  was  at 
an  end ;  and  the  subsequent  delivery  and  acceptance  of  iron 
of  a  different  kind,  gave  rise  to  a  new  implied  agreement 
to  pay  the  market  price  of  the  iron  which  they  had  received, 
although  owing  to  an  accidental  rise  it  considerably  exceeded 
the  rate  originally  fixed.  It  was  not  a  sale,  but  an  under- 
taking, that  if  150  tons  of  Gartshemi  pig-iron  of  the  quality 
denominated  No.  1  came  by  the  ^^  Siddons,''  one  party  would 
deliver  and  the  other  would  receive  it,  at  a  certain  price  per 
ton.  The  iron  so  called  for  did  not  arrive,  but  iron  of  a  dif- 
ferent quality,  and  the  cause  of  action  arose  on  a  new  implied 
contract  that  had  nothing  in  common  with  that  which  had 
failed.  It  is  not  easy  to  coincide  with  this  decision.  The  con- 
tract of  sale  was  seemingly  subject  to  only  one  contingency, 
and  when  that  was  satisfied  by  the  arrival  of  the  vessel, 
became  a/ absolute  as  if  ^^now  in  store"  had  been  written 
instead  of  ^'  on  board ; ''  and  the  result  was  a  surprise  on  the 
purchaser,  who  naturally  expected  in  accepting  the  sixty  tons, 
that  he  would  be  entitled  to  an  allowance  for  the  inferiority 
of  quality,  and  was  not  aware  that  he  was  entering  into  a 
new  agreement  on  less  favorable  terms. 

It  is  not  therefore  surprising,  that  in  Davis  v.  Shields,^  the 
court  arrived  at  a  different  conclusion  from  premises  which 
1  2  Sandf.  262;  4  Comst.  122.  <  ^4  Wend.  822. 
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were  nearly  the  same.  The  contract  there  was  *'  Sold,  •  .  . 
50  tons  of  English  bar-iron,  ...  to  arrive  on  board  brig 
Anna,  said  iron  to  be  in  good  order  or  no  sale."  The  vessel 
brought  a  cargo  of  English  bar-iron  to  a  rising  market,  and  the 
vendors  disposed  of  it  to  third  persons,  on  the  ground  that  it 
was  not  in  good  order  and  they  might  consequently  treat  the 
contract  as  void.  This  construction  was  summarily  overruled. 
"  It  is,"  said  Cowen,  J., "  in  plain  English  this :  I  have  broken 
my  promise,  and  therefore  the  promisee  has  no  right  to  recover 
damages  against  me.  It  is  of  the  essence  of  a  contract  that 
the  promisor  or  covenantor  should  be  bound,  and  not  have  it 
in  his  power  to  discharge  himself  at  pleasure." 

Such  is  the  established  rule  with  regard  to  stipulations 
intended  for  the  benefit  of  the  covenantee ;  and  even  when  it 
is  expressly  provided  that  the  agreement  shall  be  void  in  the 
event  of  non-performance  he  may  waive  the  forfeiture  and 
recover  compensation  for  the  breach.^ 

In  Dike  v.  Reitlinger,^  the  contract  was  executory  for  the 
sale  of  goods  "  to  arrive,"  with  a  clause  providing  that  they 
should  be  equal  in  quality  to  a  sample  which  had  been  exhib- 
ited to  the  purchaser.  The  vessel  came  into  port  with  goods 
on  board  of  a  like  kind  with  the  sample,  but  inferior  in  quality ; 
and  it  was  decided  that  while  "  to  arrive "  was  a  condition 
that  would  have  annulled  the  contract  had  no  such  goods  been 
on  board,  the  stipulation  as  to  quality  was  an  undertaking 
which  boun^  the  seller  and  rendered  him  liable  in  damages 
for  the  breach.  The  court  endeavored  to  distinguish  the  case 
from  Shields  v.  Pettee,  but  both  appear  to  be  substantially 
the  same. 

The  effect  of  the  non-fulfilment  of  the  provisions  of  a  con- 
tract of  sale  in  exonerating  the  party  who  suffers  from  the 
breach,  depends  in  general  on  how  far  it  involves  a  failnre 
of  consideration.  We  have  seen  that  where  the  thing  ten- 
dered under  an  executory  agreement  does  not  correspond 
with  its  terms  as  regards  time,  quality,  or  kind,  the  breach  is 

^  See  1  Sm.  L.  C.  7  Am.  ed.  112;  Jones  v.  Carter,  15  M.  &  W.  718; 
Clark  V.  Jones,  1  Den.  517. 
s  28  Hun,  242. 
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complete,  and  the  buyer  equally  entitled  to  reject  the  goods^ 
whether  the  variance  is  confined  to  a  single  point,  or  extends 
to  all,  because  an  entire  consideration  is  broken  in  every  part 
if  each  be  not  fulfilled.^ 

In  like  manner,  if  the  buyer  be  not  ready  to  pay  in  full  at 
the  appointed  time  and  place,  the  seller  may  treat  the  breach 
as  complete,  and  a  subsequent  tender  will  come  too  late.  An 
entire  consideration  which  fails  partially,  fails  wholly ;  and  the 
court  has  no  jurisdiction  to  inquire  into  the  extent  of  the  dif- 
ference, or  whether  justice  would  be  done  by  allowing  the 
plaintiff  to  recover  with  an  allowance  for  the  loss.^ 

Consideration  is  nevertheless,  as  I  have  elsewhere  stated, 
the  result  of  agreement,  and  may  be  either  performance,  a 
promise  to  perform,  or  a  promise  followed  by  performance. 
In  the  ordinary  case  of  a  sale  on  credit,  the  consideration  on 
one  side  is  actual  delivery,  on  the  other  the  buyer's  word; 
or  he  may  conversely  agree  to  pay  in  advance  and  trust  the 
vendor  for  the  goods. 

In  like  manner,  when  goods  are  sold  with  warranty,  the 
buyer  impliedly  agrees  to  rely  on  the  seller's  assurance  that 
they  are  such  as  described,  and  to  accept  and  pay  whether  it 
be  or  be  not  fulfilled.  A  breach  on  the  seller's  part  does  not 
therefore  discharge  the  buyer,  and  he  must  seek  redress  in  an 
action  for  damages,  or  according  to  the  recent  practice  through 
an  abatement  of  the  contract  price  on  equitable  grounds.^  Or, 
to  state  the  principle  somewhat  differently,  inasmuch  as  the 
right  of  property  vests  indefeasibly  in  the  buyer,  and  the  seller 
becomes  entitled  to  the  price  immediately  on  the  completion 
of  the  contract,  so  the  one  can  no  more  return  the  goods 
because  the  warranty  is  broken,  than  the  other  can  maintain 
trover  or  replevin  for  a  default  in  the  payment  of  the  price.* 

^  Chanter  v.  Leese,  5  M.  &  W.  698;  4  id.  295;  Giles  v.  Edwards,  7 
T.  R.  181. 

«  Smith  V.  Lewis,  40  Ind  98;  Bowes  v.  Shand,  L.  R.  1  Q.  B.  Div.  470;  2 
id.  112 ;  2  App.  Cases,  455, 467;  Devauz  v.  Conolly,  8  C.  B.  640;  Norring- 
ton  t7.  Wright,  115  U.  S.  188,  204;  Brawley  v.  The  U.  S.  96  id.  168. 

s  Mondel  v.  Steel,  8  M.  &  W.  858,  871. 

*  Thornton  ».  Wynn,  12  Wheat.  183;  Houghton  v.  Carpenter,  40  Vt. 
588;  Voorhees  v.  Earl,  2  Hill,  288;  Cary  v.  Groman,  4  id.  625;  MoUer 
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A  different  view  prevails  in  Massachusetts  where  a  warrantj 
may  be  treated  as  a  condition  subsequent  at  the  election  of 
the  buyer,  who  may  on  the  discovery  of  the  breach,  rescind 
the  contract  and  recover  back  the  price.^  A  like  view  pre- 
vails in  Maryland  and  some  of  the  other  States,^  although 
it  is  essential  to  success  in  such  a  suit  that  the  plaintiff  should 
have  been  diligent,  and  have  done  all  in  his  power  to  replace 
the  vendor  in  the  position  which  he  held  before  the  sale.^ 

It  was  said  in  Bagley  v.  Cleveland  Boiling  Mill  Go.^  that 
<'  there  is  no  distinction  in  principle,  as  to  the  rights  and  reme- 
dies of  a  purchaser,  between  a  cause  of  action  arising  out  of  a 
breach  of  contract  by  the  vendor  to  deliver  an  article  of  a 
specified  quality  or  description,  or  out  of  the  breach  of  a  rep- 
resentation which  is  collateral  to  the  contract,  or  out  of  such 
a  breach  when  the  representation  or  warranty  is  implied 
instead  of  being  expressed.  In  either  case  there  is  an  agree- 
ment in  substance  and  purport  to  the  same  effect :  in  either, 
the  same  presumption  of  fact  arises  from  an  acceptance  of 
the  article  after  discovery  of  its  defects ;  whether  the  cause 
of  action  is  for  a  breach  of  a  contract  or  for  the  breach  of 
a  warranty  is  a  mere  matter  of  nomenclature,^  and  the  breach 
of  a  promise  implied  by  the  law  works  the  same  conse- 
quences, imposes  the  same  obligations,  and  creates  the  same 
rights  as  a  breach  of  an  express  promise/' 

Such,  undoubtedly,  is  the  rule  as  regards  contracts  tn^^ere, 
for  the  delivery  of  things  of  a  certain  kind ;  but  it  is  not 
necessarily  applicable  tb  the  sale  of  a  specific  chattel,  and 

V,  Eno,  14  N.  Y.  597;  Ease  r.  John,  10  Watts,  107;  Freyman  v.  Enecht» 
28  P.  F.  S.  144;  Owens  v.  Sturges,  67  HL  366;  Walls  v.  Gates,  0  Mo. 
App.  241. 

^  Perley  v.  Balch,  23  Pick.  283;  Dorr  v,  Fisher,  1  Cush.  274;  Bryant  v. 
Isbnrgh,  13  Gray,  607;  Boardman  v.  Spooner,  13  Allen,  3a3. 

«  Hyatt  V.  Boyle,  5  Gill  &  J.  110;  Franklin  v.  Long,  7  id.  407;  Tay- 
mon  17.  Mitchell,  1  Md.  Ch.  496;  Horn  v.  Buck,  48  Md.  358;  Rogers  o. 
Hanson,  35  la.  283;  Jack  v.  The  Des  Moines  R.  R.  Co.,  53  id.  309;  Bird- 
sail  V.  Carter,  11  Neb.  143;  Marston  v.  Knight,  29  ke.  841;  Waider  v. 
Fisher,  48  Wis.  338. 

*  Dorr  17.  Fisher;  Horn  v.  Buck;  Warder  v.  Fisher. 

4  21  Federal  Rep.  165.  *  Hastings  o.  Loveriug,  2  Pkk.  211. 
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the  qnestion  then  is  one  of  intention, — Did  the  purchaser 
agree  to  become  the  owner  and  answerable  for  the  price  at  all 
events,  or  only  in  case  the  article  conforms  to  the  description 
given  by  the  vendor  ?  In  the  latter  case  he  must  abide  by  his 
bargain,  and  seek  indemnity  through  a  cross-action  or  in  a 
deduction  from  the  price ;  in  the  former,  he  may  either  treat 
the  breach  as  an  entire  failure  of  consideration  and  reject 
the  goods,  or  pay  what  they  are  worth,  as  measured  by  the 
difference  between  what  they  ought  to  have  been  and  what 
they  are. 

The  buyer  may  maintain  assumpsit  on  the  warranty,  or 
proceed  in  tort  under  the  doctrine  of  the  earlier  common 
law,  that  the  breach  of  a  promise  by  which  another  has  been 
induced  to  act  may  be  a  ground  for  a  recovery  in  case,  although 
the  promise  itself  was  not  consciously  false  or  under  seal,  and 
could  not  have  been  enforced  in  an  action  strictly  ex  con- 
tractu.^ Whichever  form  is  adopted  it  is  not  requisite  to 
aver  that  the  misrepresentation  was  intentional ;  and  if  the 
scienter  be  averred  it  may  be  treated  as  surplusage.^  The 
safer  method,  consequently,  is  to  declare  in  case  on  the  war- 
ranty, adding  a  count  for  an  intentional  deceit,  by  represent- 
ing the  goods  to  be  as  the  vendor  knew  they  were  not,  and  a 
recovery  may  then  be  had  on  the  latter  count  on  proof  of  the 
scienter^  or  on  the  former  although  there  is  no  evidence  that 
the  vendor  knew  the  warranty  to  be  false. 

"The  ancient  remedy  for  a  false  warranty  was  an  action 
on  the  case  sounding  in  tort.^  The  remedy  by  assumpsit  is 
comparatively  of  modern  introduction.  In  Williamson  v. 
Allison,  Lord  Ellenborough  said  it  had  *  not  prevailed  gener- 
ally above  forty  years.*    In  Stuart  v.  Wilkins,  Lord  Mansfield 

^  Ante;  Williamson  v,  AlHson,  2  East,  446;  Jones  v.  Bright,  5  fiing. 
633;  Wood  v.  Smith,  5  M.  &  R.  124;  Vanleer  v,  Earle,  2  Casey,  277; 
Evertson  v.  Miles,  6  Johns.  138;  Freyman  v.  Knecht,  28  P.  F.  S.  144; 
Booth  r.  Northrop,  27  Conn.  825;  Beeroan  o.  Beech,  8  Yt.  53;  Vail  t7. 
Strong,  10  id.  467;  West  r.  Emery,  17  id.  684;  Pennock  ».  Stygles,  54 
id.  222;  Blanton  v.  Wall,  4  Jones  (N.  C),  632;  1  Sm.  L.  C.  7  Am.  ed. 
344;  Notes  to  Chandelor  v.  Lopns. 

<  Osgood  V,  Lewis,  2  Harris  &  Gill,  496. 

*  Stuart  V.  Wilkins,  1  Douglas,  18;  Williamson  v.  Allison,  2  East,  447. 
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regarded  it  as  a  novelty,  and  hesitated  to  give  it  the  sanc- 
tion of  his  authority.  It  is  now  well  settled,  both  in  English 
and  American  jurisprudence,  that  either  mode  of  procedure 
may  be  adopted.  Whether  the  declaration  be  in  assumpsit  or 
tort  it  need  not  aver  a  scienter.  And  if  the  averment  be  made 
it  need  not  be  proved."  * 

We  have  seen  that  the  English  law  regarded  a  breach  of 
warranty  as  a  delict,  that  could  not  be  given  in  evidence  as 
a  defence  or  set-o£F,  and  for  which  redress  must  be  sought 
through  an  action  on  the  case.^  Until  the  change  made  by 
the  recent  Judicature  Act  the  rule  remained  on  this  basis, 
with  two  considerable  modifications ;  one,  already  noted,  that 
assumpsit  might  be  substituted  for  case  in  a  suit  on  the  war- 
ranty ;  the  other,  that  the  buyer  might  give  the  breach  in  evi- 
dence when  sued  for  the  purchase-money -^  The  right  to  rely 
on  a  breach  of  warranty  as  a  defence  was  nevertheless  con- 
fined to  proving  how  much  less  the  goods  were  worth  as 
they  were,  than  they  would  have  been  worth  as  warranted ; 
and  if  the  buyer  desired  compensation  for  consequential 
losses  it  was  necessary  to  bring  a  cross-action,  because  set- 
off was  unknown  to  the  common  law,  and  the  statutes  by 
which  it  was  authorized  did  not  include  unliquidated  dam- 
ages.* Hence  the  purchaser  of  a  ship  might,  agreeably  to 
the  rule  as  stated  in  Mondel  v.  Steel,  give  a  defect  in  the 
workmanship  or  materials  in  evidence  as  a  defence  to  an 
action  for  the  price,  but  could  not  prove  the  loss  which  he 
had  sustained  in  consequence  of  her  inability  to  carry  freight, 
or  the  damage  to  the  cargo  from  her  unsound  condition. 

The  limit  thus  imposed  on  the  right  of  setroff  was  logical 
rather  than  just,  and  tends  to  increase  costs  and  litigation 
by  compelling  the  buyer  to  make  that  which  is  in  effect  a 
whole  the  subject  of  two  distinct  inquiries.^  Thus  where 
a  rope,  which  had  been  sold  with  an  express  or  implied 

1  Schahardt  v.  Allen,  1  Wallace,  859. 

*  Ante;  Mondel  v.  Steel,  S  M.  &  W.  858,  870. 

•  Mondel  v.  Steel,  8  M.  &  W.  858,  870. 
4  Mondel  o.  Steel,  8  M.  &  W.  858,  871. 
«  Whitbeok  v.  Skinner,  7  Hill,  53,  58. 
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warranty  of  its  fitness  to  raise  heavy  weights,  broke  under 
the  strain  of  a  cask  of  wine,  all  that  the  jury  could  deduct, 
under  the  common-law  rule,  in  a  suit  brought  for  the  pur- 
chase-money, was  the  amount  by  which  a  sound  rope  would 
exceed  the  value  of  that  actually  delivered,  and  the  buyer 
was  obliged  to  submit  to  the  loss  of  the  wine  or  seek  re- 
dress in  a  cross-action.  The  distinction  between  diminution 
of  value  and  damages  is  therefore  generally  discarded  in  the 
United  States  as  technical,  and  the  loss  occasioned  by  a 
breach  of  warranty,  false  representation,  or  failure  to  comply 
with  an  executory  contract,  allowed  to  be  deducted  from  the 
price ;  or  to  state  the  rule  in  the  general  terms  in  which  it  is 
applicable  to  every  species  of  agreement,  the  defendant  in  ah 
action  ex  contractu  may  prove  that  the  plaintiflF  has  violated 
the  same  contract,  and  thus  preclude  a  recovery  for  more 
than  the  balance  if  any  due  the  plaintiff.^ 

The  rule  applies  whether  the  contract  is  executed  or  ex- 
ecutory, under  seal  or  by  parol,  to  render  services  or  for 
the  sale  or  lease  of  land  or  chattels,*  and  includes  damages 
growing  out  of  a  fraudulent  representation  or  deceit  in  the 
making  or  fulfilment  of  the  contract,  as  well  as  damages 
occasioned  by  a  breach  of  warranty  or  the  delivery  of  goods 
of  a  different  kind.* 

The  principle  is  carried  still  further  in  Pennsylvania,  where 
it  was  established,  at  an  early  period  of  Colonial  history,  that 
the  defendant  may  not  only  defalk  an  unliquidated  cross-de- 
mand, growing  out  of  the  same  or  another  transaction,  but 
have  a  certificate  that  the  balance  is  in  his  favor,  and  proceed 
thereon  to  judgment  and  execution.^ 

»  Whitbeck  v.  Skinner,  7  Hill,  63,  55 ;  Davis  v.  Talcott,  2  Keman, 
184;  Been  i;.  Herrold,  1  Wr.  150;  Havana  R.  R.  Co.  i7.  Walsh,  85  111. 
58;  Withers  v.  Green,  0  How.  213;  Epperley  v.  Bailey,  3  Ind.  72. 

«  Tlie  Mayor  r.  Mable,  8  Kernan,  151;  Avery  v,  Willson,  81  N.  Y. 
841 ;  Ives  v.  Van  Epps,  22  Wend.  155. 

•  McAllister  v.  Reab,  4  Wend.  489;  Muller  p.  Eno,  4  Keman,  597; 
Green  v.  Bell,  3  Mo.  App.  291;  Van  Epps  v.  Harrison,  5  Hill,  64;  Steigel- 
man  r.  Jeffries,  1  S.  &  R.  477;  Heck  v.  Shener,  4  id.  249. 

*  Uhler  V.  Sanderson,  2  Wr.  128;  Hunt  v,  Gilmore,  9  P.  F.  S.  450, 
454;  Preston  v.  Finney,  2  W.  &  S.  58. 
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Here,  as  in  some  other  matters  of  greater  moment,  Pennsyl- 
vania led  the  way  in  a  reform,  which  has  been  followed  on 
both  sides  of  the  Atlantic,  and  the  defendant  may,  under  the 
law  as  codified  in  New  York  and  some  of  the  other  States, 
maintain  a  counter-claim,  or  cross-action,  and  recover  what- 
ever amount  is  due  to  him  in  the  transaction,  considered  as  a 
whole.^  Such,  also,  is  now  the  English  practice  under  the 
authority  conferred  by  the  Judicature  Act.* 

In  the  absence  of  consequential  injuries,  or  where  they  are 
not  admissible  in  evidence,  the  measure  of  damages  for  a 
breach  of  warranty  is,  as  in  the  case  of  the  acceptance  of 
goods  which  do  not  correspond  with  the  tenns  of  an  executory 
contract,  the  difference  between  the  value  of  the  goods  as  they 
actually  are,  and  as  they  would  have  been  had  the  warranty 
been  fulfilled,^  or  in  other  words,  how  much  less  they  will  sell 
for  in  consequence  of  the  defect  which  constitutes  the  breach  ;* 
and  while  the  contract  price  may  be  given  in  evidence  as  indi- 
cating the  estimate  formed  on  either  side  at  the  time  of  sale,^ 
it  js  not  conclusive,  and  should  be  disregarded  if  at  variance 
with  the  market  or  selling  rate.^ 

"The  rule,"  said  Comstock,  J.,  in  Muller  v.  Eno,^  " rests  upon 
a  comparison  of  value,  and  not  of  the  price  at  which  the  article 
is  bought  and  then  sold  again.  The  cases  which  establish  the 
rule  admit,  as  I  certainly  do,  that  the  price  agreed  upon  on  a 
sale  of  goods  with  warranty  is  strong,  and  in  the  absence  of 
other  proof,  controlling  evidence  of  their  value  estimated  as 

^  See  McKnight  t;.  Devlin,  52  N.  Y.  899 ;  Gillespie  v.  Torrance,  25 
id.  806;  Batterman  v  Pierce,  8  Hill,  171. 

'  See  Benjamin  on  Sales,  §  1858.  Mersey  Steel  &  Iron  Co.  v,  Naylor, 
9  Q.  B.  648;  9  App.  Cases,  484. 

•  Marsh  v.  McPherson,  15  Otto,  709;  Wright  r.  Roach,  57  Me.  600. 

^  Shultz  V,  Christman,  6  Mo.  App.  888;  Hersey  v.  Long,  80  Minn.  114; 
Yoorhees  v.  Earl,  2  Hill,  288  ;  Cary  v.  Graman,  4  id.  625;  Muller  v.  Eno, 
4  Keman,  597,  606. 

•  Blanchard  v.  Ely,  21  Wend.  842,  847;  Clare  v.  Maynard,  7  Car.  & 
Payne,  741. 

•  Cothers  v.  Keever,  4  Barr,  168;  Stetson  v,  Croskey,  2  P.  F.  S.  220; 
Lane  v.  Lantz,  27  Md.  211. 

•  4  Kernan,  597. 
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sound.  The  price,  however,  comes  in  aid  of  the  rule,  but  does 
not  furnish  it.  So  the  price  which  a  purchaser  obtains  on  a 
resale  is  evidence  against  him  of  the  actual  value,  if  on  such 
resale  the  defects  are  known,  and  of  the  sound  value  of 
similar  goods,  if  the  defects  are  not  known.  But  the  evi- 
dence which  maj  be  given  under  the  rule  must  not  be  con- 
founded with  the  rule  itself." 

The  reason,  as  given  in  Seigworth  v.  Leffel,^  is  that  a 
purchaser  who  has  made  a  bad  bargain  is  not  entitled  to 
throw  the  consequences  of  his  own  want  of  judgment  on  the 
vendor  by  holding  him  answerable  for  the  loss  arising  not  from 
a  breach  of  the  warranty,  but  because  he  gave  too  much  for 
the  goods.  The  question  is  not,  therefore.  Did  the  plaintiff 
lose  or  gain  by  the  sale ;  but.  What  is  the  injury  resulting  from 
the  non-fulfilment  of  the  undertaking  which  is  the  cause  of 
the  suit  ? 

If,  for  instance,  a  horse  warranted  sound,  and  that  would  be 
worth  $200  if  the  warranty  were  true,  is  sold  for  $400,  and 
labors  under  a  defect  or  unsoundness  that  reduces  its  value 
by  one  half,  the  purchaser  can  recover  only  $100,  and  must 
bear  the  remaining  loss,  which  is  due  to  his  having  paid  $200 
more  than  the  horse  was  worth.  So  if  a  bale  of  cotton  sold 
for  $800,  and  warranted  sound,  but  which  would  be  worth  only 
$400  if  the  warranty  were  true,  proves  to  be  rotten,  and  will 
not  sell  for  enough  to  cover  costs  and  charges,  the  damages 
are  $400,  and  the  vendor  may  sue  for  and  recover  the  rest  of 
the  purchase-money ;  as  to  which  there  is  no  defence.  Con- 
versely, the  purchaser  is  not  less  entitled  to  damages  because 
he  is  a  gainer  by  the  sale ;  and  a  man  who  gives  $300  for  a 
lame  horse  on  the  faith  of  a  warranty,  and  which  is  worth  that 
sum  notwithstanding  the  defect,  may  recover  $300  on  proof 
that  the  horse  would  sell  for  $600,  if  it  were  sound,  and  thus 
in  effect  get  the  animal  for  nothing. 

Where  there  is  no  definite  or  market  price  recourse  must 
necessarily  be  had  to  other  standards,  and  one  measure  of  in- 
feriority of  value  is  what  it  would  cost  to  place  the  buyer  in 

»  26  P.  F.  S.  476. 
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the  same  position  as  if  the  contract  had  been  fulfilled.^  If  a 
machine  which  has  been  sold  as  perfect,  proves  to  be  out  of 
repair,  the  buyer  may  consequently  recover  the  amount  re- 
quisite to  put  it  in  good  order ;  and  while  one  who  has  bought 
with  a  warranty  that  the  article  may  be  used  without  infring- 
ing a  patent,  is  entitled  to  the  amount  for  which  a  license 
may  be  obtained  from  the  patentee,  he  will  not  be  allowed  to 
recover  a  larger  sum.* 

1  See  Whitney  v.  Allaire,  4  Den.  654 ;  Parsons  v,  Sutton,  66  N.  Y. 
92  ;  Benton  v.  Fay,  64  111.  417  ;  Ramsey  v.  Tally,  12  111.  App.  463. 
*  Croninger  v.  Paige,  48  Wis.  229;  Barnhill  v.  Haigh,  3  P.  F.  S.  165. 
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CHAPTER  XXm. 

PERFORMANCE. 

Perfonnance  in  respect  to  Quantity,  Quality,  Time,  and  Place. — Breach  of 
an  Executory  Contract  by  Non-delivery  of  an  Instalment.  — Breach  by  Non- 
payment for  an  Instalment. 

Performance  is,  as  the  term  implies,  such  a  thorough  fulfil- 
ment of  a  duty  as  puts  an  end  to  obligations  by  leaving  nothing 
more  to  be  done.  The  chief  requisite  consequently  is  that  it 
shall  be  exact.  The  very  terms  of  the  agreement  must  be  pur- 
sued, and  if  they  are  not  the  default  cannot  be  excused  on  the 
gromid  that  the  difference  is  immaterial  and  occasions  no  ap- 
preciable injury.^  Where  a  contract  for  the  sale  of  land  fixes 
a  day  for  the  execution  of  the  deed,  it  must  be  strictly  followed 
and  a  subsequent  tender  will  be  too  late.* 

In  Jordan  v.  Cooper,^  the  court  held  that  the  delivery  of  a 
conveyance  after  the  day  prescribed  and  its  acceptance  by  the 
vendee,  was  not  such  a  fulfilment  as  would  entitle  the  vendor 
to  recover  the  purchase-money  in  an  action  of  covenant  on  the 
agreement  as  originally  made,  nor  without  alleging  that  the 
time  which  it  named  had  been  waived  and  another  substituted ; 
and  if  a  chancellor  does  not  regard  pimctuality  as  essential  in 
sales  of  land,  it  is  because  the  contract  being  for  a  specific 
thing  is  self-executing  and  confers  an  equitable  interest  as 

1  Clark  V.  Wright,  5  Phila.  439;  Young  v.  White,  5  Watts,  460;  Nor- 
rington  V.  Wright,  115  U.  S.  188,  189;  Lowber  r.  Bangs,  2  Wallace,  728; 
Bowes  p.  Shand,  7  Q.  B.  470  ;  2  id.  112  ;  2  App.  Cases,  455,  463,  480. 

*  Sansom  v.  Rhodes,  5  Bing.  N.  C.  261  ;  Seaward  o.  Willock,  5  East, 
198,  208  ;  Cornish  v.  Young,  Selwyn  N.  P.  177  ;  Hill  v,  Fisher,  34  Me. 
143;  Tilley  v.  Thomas,  L.  R.  8  Ch.  App.  61,  67,  69  ;  Sugden  on 
Vend. 

•  3  S.  &  R.  564. 
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soon  as  it  is  made,  which  will  not  fail  through  a  subsequent 
default  in  the  absence  of  a  condition  to  that  effect.^ 

Contracts  for  the  manufacture  or  sale  of  chattels  are  sub- 
ject to  the  same  principle,  and  the  purchaser  will  not  be  bound 
to  accept  and  pay  unless  the  contract  is  fulfilled  as  regards 
quantity,  quality,  place  and  time.^ 

The  ruling  principle  is  that  each  and  every  stipulation  which 
enters  into  the  description  of  that  which  is  to  be  done  or  ren- 
dered, is  equally  material  with  every  other,  as  tending  to  iden- 
tify the  subject-matter ;  and  if  any  particular  remains  unful- 
filled the  entire  contract  is  broken,  and  the  party  in  default 
will  not  only  be  liable  in  damages  but  may  be  precluded  from 
enforcing  the  promises  on  the  other  side.* 

An  excess  may  be  as  prejudicial  in  this  regard  as  a  defi- 
ciency, and  if  moi*e  is  sent  than  the  purchaser  agreed  to  buy, 
he  may  decline  the  risk  and  trouble  of  selecting  part  and  re- 
turn the  whole.*  A  man  who  orders  800  bales  of  r&gs  is  not 
bound  to  accept  360  bales;**  and  qualifying  words,  as,  for 
instance,  "about," or  "more  or  less,"  will  in  the  case  of  an 
executory  contract  be  presumed  to  have  been  used  to  guard 
against  slight  and  accidental  variations,  and  not  with  a  view 
to  preclude  the  operation  of  the  rule.^  So  where  the  contract 
is  for  the  delivery  of  grain,  "  say  not  less  than  one  hundred 
quarters,"  a  smaller  quantity  than  the  minimum  may  be  de- 
clined.'^ The  goods  must  correspond  in  form  as  well  as  sub- 
stance, because  either  may  affect  their  selling  value  and  the 

1  See  2  Leading  Cases  in  Equity,  4  Am.  ed. 

«  Norrington  v.  Wright,  115  U.  S.  188,  203  ;  Cash  r.  Hinkle,  86  la. 
623;  Foos  v.  Sabin,  84  111.  564 ;  Young  v.  White,  5  Watts,  460;  2  Par- 
sons on  Contracts,  660  ;  Addison  on  Contracts,  185,  188. 

«  Lowber  v.  Bangs,  2  Wallace,  728;  Filley  r.  Pope,  115  U.  S.  213;  Behn 
v.  Burness,  3  Best  &  Smith,  751;  Bowes  v.  Shand,  1  Q.  B.  470;  2  id. 
112;  2  App.  Cases,  455,  467. 

«  Rylands  v.  Kreitman,  19  C.  B.  n.  s.  351 ;  Levy  v.  Green,  1  £.  &  £. 
969  ;  Cunliffe  t7.  Harrison,  6  Ex.  903;  Rommel  v.  Wingate,  103  Mass. 
827;  Norrington  v.  Wright,  115  U.  S,  188,  205. 

>  Cross  V.  Eglin,  2  B.  &  Ad.  106. 

•  Cross  r.  Eglin;  Brawley  v.  The  United  States,  96  U.  S.  168;  Nor- 
rington V.  Wright,  115  id.  188,  204. 

7  Bear  t;.  Harnish,  3  Brews.  113;  Leeming  v.  Snaith,  16  Q.  B.  275. 


Digitized  by  VjOOQIC 


PEBFOBMAKCB.  571 

court  cannot  treat  as  immaterial  anything  that  the  parties 
have  agreed  on,  and  a  contract  for  the  delivery  of  a  commodity 
in  packages  or  cases  of  a  particular  kind  will  not  be  fulfilled 
by  a  delivery  in  bulk.^  So  a  sale  of  merchantable  pine  lum- 
ber,  assorted  in  lengths  and  each  kind  piled  separately  by 
itself,  imposes  the  duty  of  assortment  and  piling  on  the  sel- 
ler, and  if  he  fails  the  buyer  will  be  discharged.^  The  ques- 
tion is  one  of  law,  and  it  is  error  to  instruct  the  jury  to 
inquire  whether  the  variance  is  essential  and  if  in  their 
opinion  the  contract  is  substantially  performed,  to  find  a  ver- 
dict for  the  vendor  with  an  allowance  for  the  loss  occasioned 
by  the  default.^ 

As  Lord  Blackburn  observed  in  Bowes  v.  Shand,*  "  The 
parties  for  reasons  best  known  to  themselves  have  chosen 
to  say,  *We  bargained  to  take  rice  shipped  in  this  par- 
ticular region,  at  that  particular  time,  on  board  that  par- 
ticular ship ; ' "  and  *'  before  the  defendants  can  be  compelled 
to  take  anything  in  fulfilment  of  that  contract,  it  must  be 
shown  not  merely  that  it  is  equally  good,  but  that  it  is  the 
same  article  as  they  have  bargained  for/' 

It  results  from  the  same  principle  that  when  a  day  is  fixed 
for  the  fulfilment  of  an  executory  contract  of  sale,  the  pur- 
chaser will  be  discharged  if  the  goods  are  not  ready  for 
delivery  or  tendered  at  the  time  prescribed.^  Punctuality 
is  a  requisite  of  the  first  importance  in  business,  and  the 
parties  may  enforce  it  by  making  time  of  the  essence  of  the 
contract.* 

Accordingly,  where  the  contract  is  for  800  tons  of  Madras 
rice,  to  be  shipped  during  the  months  of  March  and  April, 
and  the  larger  part  is  put  on  board  in  February,  and  the 
residue  in  March,  the  buyer  is  not  bound  to  accept  the  rice, 

1  Clark  17.  Wright,  5  Phila.  439.  «  HiU  p.  Chipman,  59  Wis.  211. 

•  Clark  r.  Wright,  5  Phila.  439.  See  Nomngton  v.  Wright,  115  U.  S. 
188,  209. 

4  L.  R.  2  App.  Cases,  455. 

«  Reuter  v.  Sala,  4  C.  P.  Div.  239;  Toung  v.  White,  5  Watts,  460; 
Cleveland  ».  Sterrett,  20  P.  F.  S.  204. 

•  Gath  V.  Lees,  H.  &  C.  558;  Rassell  v.  Niooll,  3  Wend.  112;  Nor- 
rington  V.  Wright,  115  U.  S.  188,  203;  Lowber  v.  Bangs,  2  Wallace,  728. 
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although  no  real  injury  has  ensued  and  the  breach  is  seem- 
ingly of  the  letter  of  the  agreement.  The  thing  sold  is 
not  800  tons  of  rice,  generally  or  in  gross ;  it  is  300  tons 
of  Madras  rice  to  be  put  on  board  at  Madras  during  the 
particular  months  named,  and  unless  the  seller  shows  that 
each  term  of  the  description  is  fulfilled,  he  does  not  "  launch  ^ 
his  case  and  the  suit  will  be  dismissed.^  In  like  manner 
when  the  agreement  provides  that  the  goods  shall  be  de- 
livered on  or  before  a  given  day  and  at  a  certain  place,  a 
partial  delivery  at  the  time  and  place  will  not  suffice,  al- 
though the  residue  are  ready  and  tendered  soon  afterwards, 
and  no  loss  appears  to  have  resulted  from  the  delay .^ 

The  port  from  which  the  shipment  is  to  be  made  will,  if 
the  parties  so  provide,  be  as  material  as  the  place  where  or 
the  time  when  they  are  to  be  delivered,  and  where  the  terms 
of  the  sold  note  were  "  shipment  from  Glasgow  as  soon  as 
possible,"  and  the  goods  were  put  on  board  some  ninety  miles 
away  at  Leith,  the  court  held  that  there  was  a  fatal  variance, 
although  the  efifect  was  to  expedite  the  shipment  which 
could  not  have  been  made  without  expense  and  delay  from 
Glasgow.*  So  also  an  agreement  for  the  shipment  of  iron 
from  Great  Britain  to  New  York  will  not  be  fulfilled  by  the 
purchase  of  iron  of  the  kind  and  quality  prescribed  in  New 
York,  and  tendering  it  at  the  appointed  time.* 

A  tender  may  be  made  on  either  side  down  to  the  last 
hour  of  the  last  day  fixed  for  the  performance  of  the  con- 
tract;* but  after  that,  all  right  under  the  contract  will  be 
gone  at  law,  and  equity  will  not  relieve  when  chattels  are 
in  question  as  it  may  in  the  case  of  land.^    If  it  is  agreed 

^  Bowes  V.  Shand,  2  App.  Cases,  455.  See  Norrington  r.  Wright,  1 15 
U.  S.  188,  207;  Welsh  v.  Gossler,  89  N.  Y.  540;  HiU  v.  Blake,  07 
id.  216. 

^  See  Davenport  v.  Wheeler,  7  Cow.  231 ;  Roberts  o.  Beatty,  2  Penrose 
&  Watts,  63;  Russell  v,  Nicoll,  3  Wend.  112. 

«  Filley  v.  Pope,  115  U.  S.  213. 

^  Cunningham  v.  Judson,  30  Hun,  63. 

*  Conawingo  Petroleum  Co.  o.  Cunningham,  25  P.  F.  8. 138;  Startap 
V.  McDonald,  6  M.  &  G.  593. 

•  Coddington  v,  Paleologo,  L.  R.  2  Ex.  193. 
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that  delivery  shall  begin  on  the  17th  of  April  and  tenni- 
aate  on  the  13th  of  May,  some  portion  of  the  goods  must 
be  ready  on  the  17th  of  April,  and  if  they  are  not,  a  subse- 
quent tender  of  the  whole  may  be  rejected  although  made 
before  the  day  fixed  for  the  completion  of  the  contract.  So 
where  the  agreement  was  for  the  purchase  of  667  tons  of 
iron,  to  be  shipped  from  Sweden  in  about  equal  proportions 
in  each  of  the  months  of  June,  July,  and  August,  the  court 
held  that  time  was  of  the  essence  of  the  contract,  and  as 
the  vendor  only  shipped  23  tons  in  June  the  purchaser  was 
neither  bound  to  accept  thus  much,  nor  the  residue  though 
offered  before  the  summer  had  gone  by.^ 

In  Gath  v.  Lees  ^  the  defendant  agreed  to  buy  a  quantity 
of  cotton  "to  be  delivered  at  seller's  option  in  August  or 
September,  1864,  payment  within  ten  days  from  date  of 
invoice."  The  seller  afterwards  gave  notice  that  the  cotton 
was  ready  for  delivery  on  a  certain  day  in  August  and  that 
the  invoice  would  be  dated  from  that  day.  It  was  held  that 
the  plaintiff  having  exercised  his  option  was  bound  to  make 
delivery  in  August,  and  that  the  non-delivery  in  that  month 
was  a  good  defence  to  an  action  for  not  accepting  the  cotton 
in  September.  When  no  time  is  fixed,  the  delivery  or  per- 
formance must  take  place  within  a  reasonable  time,  and  if 
this  is  allowed  to  pass  without  fulfilment,  a  subsequent  tender 
will  come  too  late  whether  the  delay  is  or  is  not  injurious.^ 

The  rule  is  not  less  applicable  to  contracts  to  build  or 
manufacture,  and  a  man  who  agrees  to  erect  a  house  or 
bridge  or  construct  a  machine  can  recover  nothing  unless 
the  contract  is  substantially  fulfilled,  although  the  structure 
stands  on  the  defendant's  land  and  is  occupied  by  him.* 

When  the  consideration  is  entire,  it  should  seemingly  make 
no  difference  as  regards  the  duty  to  be  exact  and  punctual, 
whether  the  whole  is  to  be  rendered  at  once  or. in  succes- 

1  Hoare  v.  Rennie,  5  H.  &  N.  19.  <  3  H.  &  C.  568. 

*  Hirshhom  v,  Stewart,  49  la.  418. 

*  Allen  17.  Carles,  6  Ohio  St.  605;  Goldsmith  v.  Hand,  26  id.  101; 
Mehurin  v.  Stone,  87  id.  49;  Lewis  v.  Smith,  40  Ind.  98;  Olmstead  t7, 
Beale,  19  Pick.  528;  Smith  v.  Brady,  17  N.  Y.  178;  Tompkins  v.  Dudley, 
25  id.  272;  Jones  o.  Dermott^  2  Wallace,  L 
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sive  parcels,  because  if  any  delivery  is  withheld  or  behind- 
hand the  performance  does  not  answer  to  the  promise  and 
the  injured  party  is  absolved,^  Whether  the  contract  is  for 
the  delivery  of  ten  bales  of  cotton  at  the  same  time,  or 
'at  the  rate  of  one  bale  per  diem  for  ten  successive  days,  the 
purchaser  is  equally  entitled  to  ten  bales  and  ought  not  to  be 
compelled  to  accept  or  pay  for  nine ;  and  if  in  the  case  last 
supposed  the  second  delivery  fails  he  is  not  less  entitled  to 
reject  the  third,  because  he  accepted  the  first  in  the  belief 
that  the  second  would  be  forthcoming  at  the  appointed  time.* 
This  is  not  on  the  ground  of  a  rescission  of  the  contract, 
but  because  though  still  subsisting  it  has  not  been  fulfilled,' 
and  the  purchaser  may  not  only  decline  to  receive  the  re- 
maining parcels  but  hold  the  vendor  answerable  in  damages.* 
It  will  not  do  to  say  that  since  part  of  the  consideration  has 
been  received  there  can  be  no  right  to  treat  the  residue  as 
unfulfilled,  because  consideration  is  the  result  of  agreement, 
and  so  long  as  any  part  of  what  the  contract  calls  for  has 
not  been  performed,  nothing  has  been  performed.*  What  is 
voluntarily  received  and  kept  must  be  paid  for  notwith- 
standing the  failure  to  deliver  all;  but  this  depends  on  a 
waiver  arising  from  the  acceptance  of  a  substituted  per- 
formance, or  may  be  referred  to  an  implied  promise  to  pay 
what  the  benefit  conferred  is  reasonably  worth.® 

In  Catlin  v.  Tobias,^  the  principle  was  carried  to  the  ex- 
tent of  denying  the  right  to  compensation  even  for  what  has 
been  delivered  and  received,  unless  it  appears  that  the  pur- 
chaser knew  that  the  rest  would  not  be  forthcoming,  and 

1  Hoare  0.  Rennie,  6  H.  &  N.;  19  L.  R.  7  Ex.  259;  Honck  v.  Muller, 
L.  R.  7  Q.  B.  Diy.  92;  Reater  v.  Sala,  4  0.  P.  Div.  239;  King  Philip  «. 
Slater,  12  R.  I.  82;  Van  Buren  v.  Digges,  11  How.  461;  Norrington  o. 
Wright,  116  U.  S.  188.  208. 

«  Norrington  v.  Wright,  116  U.  S.  188,  202;  Catlin  v.  Tobias,  28 
N.  Y.  217. 

»  Honck  V.  Muller,  L.  R  7  Q.  B.  Div.  92. 

«  See  Mansfield  v.  Trigg,  113  Mass.  854;  Osbom  v.  Gantz,  00  N.  Y.  640. 

»  Norrington  ».  Wright,  116  U.  S.  188. 

^  See  Bradley  v.  King,  44  111.  889;  Smith  v.  Lewis,  40  Ind.  9a 

»  26  N.  Y.  217. 
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accepted  part  as  so  much  on  account  of  the  whole.  The  con- 
tract was  for  the  manufacture  and  delivery  of  bottles  in  April, 
May,  and  June,  and  the  defendant  gave  his  note  in  April  for 
the  articles  delivered  up  to  that  time.  The  plaintiflFs  became 
insolvent  soon  afterward  and  were  unable  to  deliver  the  rest 
of  the  bottles,  and  it  was  held  that  the  breach  was  entire  and 
constituted  a  defence  to  the  suit.  There  was  no  waiver  be- 
cause the  defendant  had  no  reason  to  suppose  that  the  residue 
would  not  be  delivered,  or  to  anticipate  a  default  that  had  not 
occurred  when  the  note  was  given.  The  case  was  therefore 
simply  that  of  a  partial  performance  succeeded  by  a  failure 
to  complete  the  whole,  which  was  in  legal  e£Fect  as  though 
nothing  had  been  done. 

So,  conversely,  although  the  point  is  one  about  which  the 
authorities  differ,  when  a  particular  delivery  is  to  take  place 
and  be  paid  for  before  the  day  named  for  the  next  delivery, 
and  the  buyer  fails  to  accept  or  pay,  the  seller  will  be 
discharged,  not  merely  technically,  but  from  the  natural 
presumption  that  he  relied  on  the  payment  as  the  means  of 
carrying  out  the  agreement ;  ^  and  such  also  speaking  gener- 
ally is  the  rule  where  a  partial  payment  is  to  be  made  while 
the  deliveries  are  going  on.^ 

It  has  notwithstanding  been  contended  in  England,  that 
when  the  goods  are  to  be  furnished  in  parcels  or  instalments, 
and  paid  for  on  delivery  or  in  proportion  to  the  quantity 
received,  the  consideration  cannot  be  regarded  as  entire  and 
the  failure  to  make  or  to  accept  and  pay  for  one  delivery,  will 
not  authorize  the  injured  party  to  rescind  the  contract  or 
refuse  to  proceed  in  accordance  with  its  terms,  unless  the 
effect  is  an  entire  frustration  of  the  purpose  which  the  latter 
presumably  had  in  view.  Accordingly,  where  the  defendant 
agreed  to  furnish  6,000  to  8,000  tons  of  coal  from  his  mines, 
to  be  delivered  in  equal  monthly  portions  throughout  the  year 
into  wagons  which  the  plaintiff  undertook  to  send,  and  the 
wagons  sent  during  the  first  month  would  not  hold  more  than 
half  the  stipulated  amount,  a  majority  of  the  judges  held  that 

>  Honck  V,  Muller,  L.  R.  7  Q.  B.  Div.  92. 

>  Bobson  0.  Bohn,  27  Minn.  338. 
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the  defendant  could  not  on  that  account  rescind  the  contract, 
or  refuse  to  fill  the  wagons  which  were  sent  during  tte 
succeeding  months.^  The  case  was,  in  their  opinion,  within 
the  doctrine  of  Pordage  v.  Cole,^  that  when  the  promise  which 
has  been  violated  goes  to  part  only  of  the  consideration,  and 
the  breach  is  compensable  in  damages,  there  is  not  such  a 
failure  of  consideration  as  will  discharge  the  opposite  party, 
and  he  must  perform  the  promises  on  his  part  and  seek  r&> 
dress  by  suit.  If  such  was  the  ground  of  the  decision,  it 
went  beyond  the  rule  which  is  not  absolute,  but  depends  on 
the  relation  of  what  has  been  done  under  the  contract  to  the 
residue  which  remains  unfulfilled.' 

Tliis  case  was  followed  in  Roper  v.  Johnson,^  as  the  author- 
itative decision  of  a  co-ordinate  tribunal  which  was  not  open 
to  debate;  but  when  the  question  arose  soon  afterwards  in 
Honck  V.  MuUer,^  Simpson  v.  Crippin  was  shaken  if  not  over- 
ruled; and  the  court  reverted  to  the  doctrine  of  Hoare  v. 
Rennie,®  that  a  failure  to  make  one  of  several  deliveries  or 
payments  in  accordance  with  an  executory  contract,  is  in 
effect  equivalent  to  a  failure  to  pay  or  deliver  all,  because  the 
opposite  party  is  not  bound  to  accept  less  than  he  stipulated 
for,  or  at  a  different  time.^  The  suit  was  brought  on  a  con- 
tract for  the  sale  and  purchase  of  2,000  tons  of  pig-iron  at 
forty-two  shillings  a  ton,  to  be  delivered  in  November,  1879, 
or  equally  over  November,  December,  and  January.  The  pur- 
chaser failed  to  take  any  of  the  iron  in  November,  though 
requested  to  do  so,  and  the  seller  wrote  on  the  1st  of  Decem- 
ber that  he  regarded  the  contract  as  cancelled,  and  subse- 
quently refused  to  deliver  in  December  or  January.  The 
plaintiff  then  brought  suit  for  the  difference  between  the  con- 
tract and  market  price  of  666}  tons,  being  the  amount  of 
the  deliveries  which  were  withheld.  Bramwell,  L.  J.,  likened 
the  case  to  an  order  for  a  suit  of  clothes,  the  cost  being  JC7, — 
£4  for  the  coat,  £2  for  the  trousers,  and  £1  for  tlie  waist- 

^  Simpson  v.  Crippin,  L.  R.  8  Q.  B.  14.  *  1  Wms.  Sannd.  819. 

»  Post.  *  L.  R.  8  C.  P.  167.  •  L.  R.  7  Q.  B.  Dvw.  92. 

«  511.  &N.  19;  L.  R.  7Ez.  259. 
v  Honck  V.  MoUer,  L.  R  7  Q.  B.  Div.  92,  99. 
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coat,  —  where  the  buyer  could  not  be  made  to  take  the 
coat  only,  whether  all  were  to  be  delivered  together,  or  the 
trousers  and  waistcoat  first.  So  the  plaintiff,  having  agreed 
to  take  2,000  tons,  had  no  right  or  power  to  demand  1333} 
tons  and  decline  the  residue.  Where  no  part  of  a  contract 
has  been  performed  by  one  party  to  it,  and  the  other  party 
refuses  to  perform  the  entirety  to  be  performed  by  him,  there 
is  no  difference  in  principle  whether  the  delivery  is  to  be  at 
different  dates,  or  the  whole  is  to  be  sent  at  once.  Suppose 
a  purchase  of  one  hundred  yards  of  silk  at  so  much  a  yard, 
and  that  the  buyer  came  for  fifty  yards  only,  could  he  insist 
on  it  ?  Would  it  make  any  difference,  if  fifty  yards  were  to 
be  taken  and  paid  for  on  Monday  and  fifty  on  Tuesday,  and 
the  Monday's  delivery  was  not  taken  but  the  Tuesday's  de- 
manded ?  Or  suppose  a  contract  to  supply  bread  for  a  year 
to  a  workhouse  from  the  Ist  of  January,  and  the  contractor 
says  he  will  not  supply  any  in  January,  can  he  insist  on  sup- 
plying for  the  other  eleven  months,  or  can  he  fail  during 
eleven  months  and  insist  on  supplying  in  December  ?  <'  The 
party  to  a  contract  so  broken  has  a  right,  not  to  rescind  the 
contract,  for  rescission  is  the  act  of  both  parties,  but  a  right 
to  declare  that  he  will  not  perform  a  part  only  of  his  contract, 
namely,  what  would  remain  to  be  performed  if  the  other  party 
had  performed  his  part  and  so  enabled  the  performance  of  the 
whole.  If  indeed  the  contract  has  been  in  part  performed 
an4  cannot  be  undone,  then  it  must  be  proceeded  with  with- 
out the  power  of  declaring  off."  If  the  plaintiff  had  taken  the 
November  delivery,  but  had  refused  the  December,  the  defend- 
ant would  have  been  bound  to  make  the  January  delivery. 
Such  was  the  case  of  Simpson  v.  Crippin,  which  was  distin- 
guishable from  Hoare  v.  Bennie,  because  there  had  been  a 
part-performance.  The  consequence  of  an  opposite  conclu- 
sion was,  if  the  November  delivery  had  been  a  profit  to  the 
defendant,  and  the  December  and  January  deliveries  were 
losses,  he  must  bear  the  loss  and  have  no  security  that  he 
would  get  the  profit.  This  reasoning  would,  no  doubt,  apply 
where  there  was  a  part-performance,  but  there  the  hardship 
could  not  be  avoided. 

87 
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Baggallay,  L.  J.,  concurred.  But  for  the  authority  of  Simp- 
son V.  Grippin,  he  would  have  no  doubt  that  the  refusal  to  take 
the  first  delivery  was  a  justification  for  the  refusal  to  make 
the  remaining  ones.  The  decision  in  Simpson  v.  Crippin  was 
irreconcilable  with  Hoare  v.  Rennie,  except  in  the  manner 
pointed  out  by  Bramwell,  L.  J.,  but  the  judgment  was  not 
based  on  any  such  distinction  and  the  principles  enunciated 
in  the  latter  case  were  more  in  accordance  with  reason  and 
justice. 

It  is  not  easy  to  coincide  with  the  conclusion  reached  in 
Simpson  v.  Crippin,  or  tlie  supposed  effect  of  the  acceptance 
of  one  parcel  in  precluding  the  right  to  rely  on  the  rejection 
of  a  subsequent  parcel  as  a  justification  for  a  refusal  to  de- 
liver the  remaining  parcels.  If,  as  Bramwell  conceded  in 
Honck  V.  MuUer,  the  loss  and  inconvenience  from  the  non- 
payment of  the  money  on  which  the  seller  relies  for  the  ex- 
ecution of  the  contract,  and  his  reason  to  apprehend  that  a 
subsequent  tender  will  meet  with  the  fate  of  that  already 
made,  are  the  same  whether  a  previous  delivery  was  or  was 
not  accepted,  he  should  be  equally  entitled  in  either  case  to 
proceed  no  further,  and  look  elsewhere  for  a  customer.  The 
motive  for  parcelling  the  deliveries  and  apportioning  the  pay- 
ments is  convenience,  —  that  the  goods  and  money  may  be 
forthcoming  when  they  will  be  needed,  and  not  to  enable 
either  party  to  decide  capriciously  how  much  he  will  receive 
or  render.  If  the  parties  were  asked  on  entering  into  such 
an  agreement  whether  any  parcel  could  be  rejected  without 
fprfeiting  the  right  to  insist  on  the  delivery  of  the  remaining 
parcels,  they  would  answer,  No.^  Accordingly,  when  the 
question  arose  in  The  Mersey  Steel  A  Iron  Co.  v.  Naylor,* 
Bramwell's  dictum  in  Honck  v.  MuUer  was  criticised  by  Sir 
George  Jessel,  and  disavowed  by  its  author  in  delivering 
judgment  in  the  House  of  Lords. 

The  doctrine  of  Hoare  v.  Bennie,  that  exactitude  is  not  less 
requisite  because  performance  is  to  take  place  by  parcels,  was 

1  See  Mr.  McMurtrie's  article^  **  Besciflsion  of  Divisible  Contracts,"  16 
Am.  Law  Beview,  628, 632. 

>  L.  R.  9  Q.  B.  Div.  648;  9  App.  Cases,  484. 
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followed  in  the  King  Philip  Mills  Co.  v.  Slater,'  and  again  by 
the  Supreme  Court  of  the  United  States  in  Norrington  v. 
Wright,^  on  a  careful  review  of  the  authorities.  The  contract 
in  the  latter  case  was  as  follows :  — 

Philadelphia,  January  19,  1880« 
Sold  to  Messrs.  Peter  Wright  &  Sons,  for  account  of  A»  Norrington 
h  Co.,  London,  five  thousand  (5,000)  tons  old  T  iron  rails,  for  ship- 
ment from  a  European  port  or  ports,  at  the  rate  of  about  one  thou- 
sand (1,000)  tons  per  month,  beginning  February,  1880,  but  whole 
contract  to  be  shipped  before  August  1,  1880,  at  forty-five  dollars 
($45)  per  ton,  of  2,240  pounds  custom-house  weight,  ex  ship  Phila- 
delphia, settlement  cash,  on  presentation  of  bills  accompanied  by 
custom-house  certificate  of  weight.  Sellers  to  notify  buyers  of  ship- 
ments, with  vessels'  names,  as  soon  as  known  by  them.  Sellers  not 
to  be  compelled  to  replace  any  parcel  lost  after  shipment.  Sellers, 
when  possible,  to  secure  to  buyers  right  to  name  dischai*ging  berth  of 
vessels  at  Philadelphia. 

The  plaintiff  shipped  from  various  European  ports  400  tons 
by  one  vessel  in  the  last  part  of  February,  885  tons  by  two 
vessels  in  March,  1,671  tons  by  five  vessels  in  April,  860  tons 
by  three  vessels  in  May,  1,000  tons  by  two  vessels  in  June, 
and  300  tons  by  one  vessel  in  Jaly,  and  notified  the  defend- 
ants of  each  shipment.  The  defendants  received  and  paid  for 
the  February  shipment  upon  its  arrival  in  March,  and  in 
April  gave  directions  at  what  wharves  the  March  shipments 
should  be  discharged  on  their  arrival,  but  on  May  14,  about 
the  time  of  the  arrival  of  the  March  shipments,  and  having 
been  then  for  the  first  time  informed  of  the  amounts  shipped 
in  February,  March,  and  April,  gave  written  notice  that  they 
should  decline  to  accept  the  shipments  made  in  March  and 
April,  because  none  of  them  were  in  accordance  with  the 
contract. 

Judgment  was  rendered  for  the  defendants  on  the  following 
grounds :  — 

^^The  contract  sued  on  is  a  single  contract  for  the  sale 
and  purchase  of  5,000  tons  of  iron  rails,  shipped  from  a 

M2  R.  L  82.  •  116  U.  S.  189. 
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European  port  or  ports  for  Philadelphia.  The  subsidiary  pro- 
yisions  as  to  shipping  in  different  months,  and  as  to  paying 
for  each  shipment  upon  its  delivery,  do  not  split  up  the 
contract  into  as  many  contracts  as  there  shall  be  shipments 
or  deliveries  of  so  many  distinct  quantities  of  iron.^  The 
further  provision  that  the  sellers  shall  not  be  compelled 
to  replace  any  parcel  lost  after  shipment,  simply  reduces, 
in  the  event  of  such  a  loss,  the  quantity  to  be  delivered  and 
paid  for.  The  times  of  shipment,  as  designated  in  the  con- 
tract, are  '  at  the  rate  of  about  1,000  tons  per  month,  begin- 
ning February,  1880,  but  whole  contract  to  be  shipped  before 
August  1, 1880.'  These  words  are  not  satisfied  by  shipping 
one  sixth  part  of  the  5,000  tons,  or  about  833  tons,  in  each  of 
the  six  months  which  begin  with  February  and  end  with  July. 
But  they  require  about  1,000  tons  to  be  shipped  in  each  of  the 
five  months  from  February  to  June  inclusive,  and  allow  no 
more  than  slight  and  unimportant  deficiencies  in  the  ship- 
ments during  those  months  to  be  made  up  in  the  month  of 
July.  The  contract  is  not  one  for  the  sale  of  a  specific  lot  of 
goods,  identified  by  independent  circumstances, — sucli  as  all 
those  deposited  in  a  certain  warehouse,  or  to  be  shipped  in  a 
particular  vessel,  or  that  may  be  manufactured  by  the  seller, 
or  may  be  required  for  use  by  the  buyer  in  a  certain  mill ;  in 
which  case  the  mention  of  the  quantity  accompanied  by  the 
qualification  of  '  about,'  or  '  more  or  less '  is  regarded  as  a 
mere  estimate  of  the  probable  amount,  as  to  which  good  faith 
is  all  that  is  required  of  the  party  making  it.  But  the  con- 
tract before  us  comes  within  the  general  rule.  *  When  no 
such  independent  circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain  quality  or  character 
to  a  certain  amount,  the  quantity  specified  is  material,  and 
governs  the  contract.  The  addition  of  the  qualifying  words 
"  about,"  "more  or  less," '  and  the  like,  in  such  cases,  is  only  for 
the  purpose  of  providing  against  accidental  variations,  arising 
from  slight  and  unimportant  excesses  or  deficiencies  in  num- 
ber, measure,  or  weight."  * 

1  Mersey  Steel  and  Iron  Co.  v,  Kaylor,  L.  B.  9  App.  Cases,  434,  439. 
s  Brawley  v.  Uaited  States,  90  U.  S.  168, 171, 172. 
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**The  seller  is  bound  to  deliver  the  quantity  stipulated, 
and  has  no  right  either  to  compel  the  buyer  to  accept  a  less 
quantity,  or  to  require  him  to  select  part  out  of  a  greater 
quantity ;  and  when  the  goods  are  to  be  shipped  in  certain 
proportions  monthly,  the  seller's  failure  to  ship  the  required 
quantity  in  the  first  month  gives  the  buyer  the  same  right 
to  rescind  the  whole  contract,  that  he  would  have  had  if 
it  had  been  agreed  that  all  the  goods  should  be  delivered 
at  once.  The  plaintiff,  instead  of  shipping  about  1,000  tons 
in  February,  and  about  1,000  tons  in  March,  as  stipulated 
in  the  contract,  shipped  only  400  tons  in  February,  and  886 
tons  in  March.  His  failure  to  fulfil  the  contract  on  his  part 
in  respect  to  these  first  two  instalments,  justified  the  defend- 
ants in  rescinding  the  whole  contract,  provided  they  distinctly 
and  reasonably  asserted  the  right  of  rescission.  The  defend- 
ants immediately  after  tlie  arrival  of  the  March  shipments, 
and  as  soon  as  they  knew  that  the  quantities  which  had 
been  shipped  in  Febniary  and  in  March  were  less  than  the 
contract  called  for,  clearly  and  positively  asserted  the  right 
to  rescind,  if  the  law  entitled  them  to  do  so.  Their  pre- 
vious acceptance  of  the  single  cargo  of  four  hundred  tons 
shipped  in  February  was  no  waiver  of  this  right,  because  it 
took  place  without  notice  or  means  of  knowledge  that  the 
stipulated  quantity  had  not  been  shipped  in  February.  The 
price  paid  by  them  for  that  cargo  being  above  the  market 
value,  the  plaintiff  suffered  no  injury  by  the  omission  of 
the  defendants  to  return  the  iron,  and  no  reliance  was 
placed  on  that  omission  in  the  correspondence  between  the 
parties." 

It  has  notwithstanding  recently  been  declared  in  England 
that  the  material  inquiry  in  such  instances  is  not.  Has  the 
consideration  been  fulfilled  ?  but.  Does  the  language  or  conduct 
of  the  party  in  default  amount  to  such  an  absolute  refusal  to 
perform  his  part  as  would  constitute  a  rescission  if  he  had  the 
right  ?  for  if  it  does,  the  opposite  party  may  take  him  at  his 
word  and  bring  the  obligation  to  a  close  at  once.  "  Non- 
payment on  the  one  hand,  or  non-delivery  on  the  other,  may 
amount  to  such  an  act,  or  may  be  evidence  for  a  jury  of  an 
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intention  wholly  to  abandon  the  contract  and  set  the  oilier 
party  free."  ^ 

If  this  proposition  is  not  in  accordance  with  the  doctrine  of 
consideration,  or  the  civil-law  theory  of  f&ult,  it  is  intelli- 
gible and  might  lead  to  definite  results  were  it  not  that,  as 
the  reversal  of  The  Queen's  Bench  Division  in  Mersey  Steel 
and  Iron  Co.  v.  Naylor  indicates,  there  is  no  certain  rule  for 
ascertaining  what  defaults  manifest  an  intention  to  rescind.  If 
three  thousand  tons  of  iron  are  sold  deliverable  in  three  suc- 
cessive parcels  in  March,  April,  and  May,  does  the  failure  to 
deliver  the  first  parcel  within  the  time  constitute  an  abandon- 
ment of  the  contract,  or  if  it  does  not,  should  such  an  infer- 
ence be  drawn  if  the  second  is  also  behindhand,  and  will  the 
result  be  affected  in  either  case  by  a  declaration  that  the 
seller  purposes  to  be  punctual  in  May  ?  If  this  problem  can 
be  solved,  what  is  to  be  said  when  a  partial  delivery  is  ten- 
dered in  each  of  the  three  months ;  and  will  the  acceptance  of 
the  first  or  second  preclude  the  right  to  reject  the  third  ? 

The  test  is  still  more  unsatisfactory  when  the  breach  is 
non-payment.  A  failure  to  pay  for  one  of  several  successive 
deliveries  may  obviously  arise  from  a  want  of  will  or  want  of 
means,  and  is  consistent  either  with  a  sincere  purpose  and  ex- 
pectation to  provide  punctually  for  the  next  instalment,  or  with 
a  dishonest  intention  to  get  the  goods  and  put  the  seUer  to 
the  expense  and  delay  of  a  suit.  Which  interpretation  should 
be  adopted  depends  on  facts  and  circumstances  which  may  be 
known  only  to  the  buyer,  and  is  immaterial  as  regards  the 
seller,  whose  loss  and  inconvenience  from  not  receiving  the 
amount  due  do  not  depend  on  the  causes  which  actuate 
the  buyer,  and  may  be  equally  great  whether  the  latter  does 
or  does  not  intend  to  abandon  the  contract 

The  question  arose  in  Freeth  v.  Burr,  out  of  an  agreement 
on  the  28th  of  November,  for  the  sale  of  260  tons  of  pig-iron, 
half  in  two  weeks,  the  remainder  in  four,  payment  to  be  made 
in  fourteen  days  after  each  delivery.    The  first  delivery  was 

1  Freeth  v.  Burr,  L.  R.  9  C.  P.  208;  Mersey  Steel  and  Iron  Co.  v. 
Naylor,  L.  R.  G  Q.  B.  Div.  648,  657;  0  App.  Cases,  iSi.  See  Noiring^ 
ton  V.  Wright,  115  U.  S.  188, 189. 
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not  begun  until  the  15th  of  February,  nor  completed  before 
the  29th  of  May,  and  the  buyer  declined  to  pay  for  it  unleBS 
the  second  was  delivered  punctually,  or  a  deduction  made 
for  the  delay.  This  led  to  a  refusal  by  the  seller  to  deliver 
the  second  parcel,  which  was  the  cause  of  action.  Here  the 
evidence  seemingly  admitted  of  but  one  conclusion.  There 
was  an  entire  breach  of  the  contract  on  the  seller's  part  by 
the  failure  to  deliver  either  parcel  at  the  appointed  time, 
which  no  subsequent  default  on  the  other  side  could  excuse, 
and  which  not  only  entitled  the  buyer  to  damages,  but  to 
withhold  the  purchase-money  until  the  account  was  adjusted.^ 
Judgment  was  rendered  for  the  buyer,  not  on  these  grounds, 
but  because  the  non-payment  did  not  under  the  circumstances 
indicate  an  intention  to  abandon  the  contract,  or  authorize 
the  seller  to  treat  it  as  at  an  end. 

A  like  view  was  taken  in  BoUman  v.  Burt,^  where  the 
court  held  that  a  failure  to  pay  for  one  delivery  would 
not,  save  exceptionally,  authorize  the  seller  to  treat  the 
contract  as  at  an  end ;  but  that  such  a  right  would  result 
from  such  repeated  failures  as  would  defeat  the  purposes  and 
object  of  the  contract.  In  the  case  at  bar  there  were  suc- 
cessive defaults  in  January  and  February,  and,  although  these 
were  condoned,  the  purchaser  might  well  when  a  breach  oc- 
curred in  March  rescind  tjiie  contract  by  a  notice  given  before 
the  May  delivery,  although  a  rescission  when  or  after  that  was 
tendered  would  have  been  too  late. 

In  the  subsequent  case  of  Mersey  Steel  &  Iron  Co.  v. 
Naylor,*  the  contract  was  "  for  five  thousand  tons  of  steel 
blooms,  to  be  delivered  on  board  at  Liverpool  by  instalments 
of  one  thousand  tons  monthly,  commencing  with  Januarji 
1881,  payment  to  be  made  in  three  days  after  receipt  of  ship- 
ping documents."  Partial  deliveries,  amounting  in  all  to  850 
tons,  took  place  and  were  accepted  in  Januaiy  and  February, 
but  the  purchaser  withheld  the  price  under  the  advice  of  coun- 
sel, on  the  ground  that  a  petition  had  been  presented  to  wind 
up  the  company  and  that  it  was  doubtful  whether  the  payment 

1  Bradley  v.  King,  44  HI.  339.  >  61  Md.  416. 

•  9  Q.  B.  Div.  648,  657;  9  App.  Cases,  434. 


Digitized  by  VjOOQIC 


684  THE  LAW  OP  CONTRACTS. 

could  be  made  with  safety  before  a  hearing.  Tlie  companj  then 
went  into  the  hands  of  a  liquidator,  who  refused  to  make  anj 
further  deliveries  in  consequence  of  the  delay  in  payment, 
and  brought  a  suit  for  the  price  of  the  blooms  which  had  been 
already  sent. 

The  defendants  filed  a  counter-claim  averring  that,  before 
any  act  to  be  done  on  their  part  under  the  contract,  the  plain- 
tiffs  broke  the  same  by  delivering  1,831  tons  instead  of  1,000 
tons,  and  afterwards  wrongfully  refused  any  further  perform- 
ance, and  demanding  <£  2,500  as  damages  for  the  breach.  The 
Queen's  Bench  Division  overruled  the  counter-claim  on  the 
ground  that  the  refusal  to  pay  for  the  amount  actually  re- 
ceived was  an  implied  refusal  to  proceed  under  the  contract, 
which  terminated  the  obligation  on  the  other  side.  The  case 
was  then  carried  before  the  Privy  Council,  and  subsequently 
to  the  House  of  Lords,  where  the  plaintiffs  contended  that  the 
question  was  not  whether  the  non-payment  manifested  an  in- 
tention to  abandon  the  contract,  which  might  bo  doubtful  on 
the  evidence,  but  had  the  agreement  been  so  far  fulfilled  as 
regarded  the  money,  as  to  give  a  right  to  call  for  the  goods. 
Such  contracts  were  made  on  the  assumption  that  each  parcel 
would  b^  paid  for  punctually,  and  in  time  to  put  the  manu- 
facturer in  funds  to  provide  for  the  preparation  and  delivery 
of  the  succeeding  parcels ;  and  if  the  buyer  failed  in  this  ma- 
terial point  the  seller  was  absolved.  This  contention  was 
overruled  by  the  Privy  Council,  and  afterwards  in  the  House 
of  Lords.  Lord  Sclborne  observed  that  no  particular  payment 
could  be  a  condition  precedent  to  the  entire  contract,  because 
payment  was  in  each  instance  to  be  made  subsequently  to  de- 
livery, and  the  controversy  was  therefore  reduced  to  whether 
the  defendants  had  so  conducted  themselves  as  to  give  the 
sellers  an  option  to  proceed  no  further  under  the  contract 
Such  an  inference  could  not  be  drawn  under  the  circum- 
stances, and  it  followed  that  the  decision  in  the  Privy  Council 
in  favor  of  the  buyers  should  be  affirmed. 

What  these  decisions  establish  is  that  when  the  several 
deliveries  are  to  be  made  on  credit,  and  the  consideration  is 
not  payment  but  the  buyer's  promise  to  pay,  the  obligation 
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to  furnish  the  goods  is  independent  of  that  to  render  the 
purchase-money,  relatively  to  each  instalment  and  therefore 
as  to  all,  and  a  failure  to  pay  for  one  instalment  will  not 
excuse  a  refusal  to  tender  the  others.  The  distinction  was 
not,  as  seems  to  have  been  supposed  in  Norrington  v.  Wright,^ 
between  payment  and  performance,  but  that  where  payment 
is  to  succeed  performance  it  cannot  be  a  condition  precedent. 
It  is  therefore  inapplicable  where  both  acts  are  to  be  done 
simultaneously,  and  neither  can  be  exacted  without  a  tender 
or  fulfilment  of  the  other. 

It  may  also  be  observed  that  in  both  the  above  cases  the 
deliveries  fell  short  of  the  amount  called  for  by  the  contract, 
and  the  result  might  have  been  different  but  for  the  default 
on  the  seller's  part.  The  argument  that  withholding  a  pay- 
ment which  is  not  to  take  place  until  after  delivery  does  not 
justify  a  refusal  to  make  a  subsequent  delivery,  may  be  logical 
but  would  hardly  occur  to  a  business  man ;  and  the  motive 
for  stipulating  that  payment  sliall  take  place  between  the 
deliveries  presumably  is,  not  only  to  afford  the  purchaser 
time  to  procure  the  money  but  to  put  the  seller  in  funds  to 
provide  the  goods ;  and  both  considerations  should  be  kept  in 
view  in  deducing  the  intention  of  the  parties  and  the  effect 
of  the  breach.^ 

The  principle  laid  down  in  Freeth  v.  Burr  is  abstractly 
true,  many  authorities  determining  that  an  unqualified  refusal 
to  perform  is  not  less  a  breach  because  the  time  for  fulfilment 
has  not  arrived.*  The  difficulty  is  to  know  how  there  can  be 
room  for  the  principle  in  instances  like  that  to  which  it  was 
applied.  If  the  thing  omitted  to  be  done  on  one  side  is  the 
whole  or  an  essential  part  of  the  consideration  for  perform- 
ance on  the  otlier,  the  injured  party  is  discharged  regardless 
of  the  intention  of  the  party  iir  default;  if  it  is  not,  an 
abandonment  of  the  contract  cannot  justly  be  inferred. 

1  115  U.  S.  188,  210. 

<  See  BoUmaa  o.  Burt,  61  Md.  415;  Robson  v,  Bohn,  27  Minn.  333. 

»  Lilly  t7.  Elwin,  11  Q.  B.  742,  755;  Cort  r.  Ambergate  R^y  Co.,  17  id. 
127;  Hochster  t;.  De  la  Tour,  2  E.  &  B.  678;  Lilly  v.  Erwin,  11  Q.  B.  742, 
755.  See  Smith  v.  Lewis,  24  Com.  624 ;  Lovell  v.  The  Ins.  Co.,  Ill 
U.  S.  264. 
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Accordingly,  where  the  owner  of  a  peach-orchard  sold  his 
crop,  and  agreed  to  have  the  baskets  of  fruit  at  the  wharf 
ready  for  delivery  every  market-day  thi*oughout  the  season 
to  be  then  and  there  received  and  paid  for,  the  court  held  that 
he  was  not  bound  to  incur  the  risk  of  delay,  and  might  on 
the  failure  of  the  purchaser  to  appear  and  pay  on  any  of  the 
days  so  named,  dispose  of  the  entire  remaining  stock  to  a 
third  person.^  Here  the  perishable  nature  of  the  commodity 
was  a  material  element  in  the  transaction,  and  made  it 
reasonable  to  infer  that  the  parties  intended  that  the  con- 
tract should  be  entire,  and  depend  for  its  obligation  on  the 
readiness  and  willingness  of  the  buyer  to  render  the  stipulated 
equivalent  for  each  parcel  when  it  arrived. 

^  Beybold  v.  Yoorhees,  30  Pa.  IIG. 
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CHAPTER  XXIV. 

DEPENDENT  AND  INDEPENDENT  COVENANTS  AND  PROMISES. 

Presumption  of  Dependence  from  Order  of  Performance.  —  Performance  as  a 
Condition  Precedent.  —  Inference  from  Failure  to  fix  the  time  of  Perform- 
ance. —  Simultaneous  Payment  and  Deliverj.  —  Sale  and  Conyeyanoe  of 
Land.  ^~  Par^performance. 

In  ooDstruing  contracts  for  the  delivery  of  a  gross  amount 
of  merchandise  in  successive  parcels  payable  at  or  after 
delivery,  it  is  requisite  to  advert  to  the  dependence  of  mutual 
promises,  as  implied  from  the  order  of  time  in  which  they 
are  reciprocally  to  be  performed,  and  to  the  effect  of  the 
breach  of  one  of  several  promises  which  together  constitute  the 
consideration,  in  discharging  the  obligation  on  the  other  side. 

Two  consequences  may  follow  from  the  doctrine  that  per- 
formance must  be  full  and  punctual,  —  one,  that  a  party  who 
fails  in  either  regard  will  be  answerable  for  the  damages; 
the  other,  that  he  cannot  enforce  the  contract  against  the 
party  who  is  injured  by  the  default.  The  former  rule  is 
universal  save  when  an  exception  is  implied  from  the  nature 
of  the  subject-matter ;  but  the  latter  is  a  question  of  intention 
as  deduced  from  the  wording  of  the  contract.  When  there 
is  but  a  single  promise  on  either  side,  and  both  are  to  be  per- 
formed simultaneously,  there  can  be  no  room  for  doubt.^ 
For  although  the  consideration  in  such  cases  is  the  promise 
and  not  performance,  still,  if  the  promise  remains  unper- 
formed there  is  a  failure  of  consideration,  which  constitutes 
a  defence.  Such  is  the  constantly  recurring  case  where  a 
seller  agrees  to  deliver  and  the  buyer  to  accept  and  pay,  and 
neither  can  enforce  the  contract  against  the  other  unless  he 

1  Marsden  v.  Moore,  4  H.  &  N.  500;  Weichardt  v.  Hook,  83  Pa.  484; 
Hartley  v.  Decker,  89  id.  470. 
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himself  was  ready  and  willing  at  the  time  prescribed.*  It 
does  not  necessarily  vary  the  case  that  the  larger  part  of 
what  was  agreed  on  has  been  done,  and  that  what  remains  is 
comparatively  trivial.  If  the  partial  performance  has  been 
beneficial,  and  was  voluntarily  accepted  and  enjoyed,  with 
notice  that  the  residue  was  not  and  would  not  be  fulfilled,  a 
recovery  may  be  had  on  the  ground  of  waiver  or  of  a  new  im- 
plied undertaking,  but  not  on  the  contract  as  originally  made.' 

The  case  is  obviously  different  when  by  the  terms  of  the 
agreement  performance  is  to  precede  payment,  or  payment 
performance.  Such  is  the  common  case  of  a  sale  on  credit, 
or  where  the  whole  or  a  part  of  the  purchase-money  is  to  be 
paid  in  advance.  If  the  delivery  is  to  take  place  on  the  first 
of  December,  and  payment  on  the  first  of  the  new  year,  and 
the  goods  are  not  sent  at  the  day  the  buyer  may  sue  at  once 
without  averring  that  he  was  ready  with  the  price;  but  no 
recovery  can  be  had  by  the  seller  because  the  failure  to  pay 
is  excused  by  his  default.  Under  these  circumstances  the 
promises  are  said  to  be  independent ;  but  it  is  more  accurate 
to  say  that  the  seller's  obligation  is  independent  of  the  buyer's, 
the  buyer's  dependent  on  the  seller's. 

Covenants  were  divided  by  Lord  Mansfield  —  and  the  remark 
applies  to  simple  contracts  —  into  three  classes :  1.  Such  as 
are  mutual  and  independent,  where  separate  actions  lie  for 
breaches  on  either  side;  2.  Covenants  which  are  conditions 
and  dependent  on  each  other,  in  which  the  performance  of 
one  depends  on  the  prior  performance  of  the  other ;  3.  Cov- 
enants which  are  mutual  conditions  to  be  performed  at  the 
same  time,  as  to  which  the  party  who  would  maintain  an 
action  must,  in  general,  offer  or  tender  performance.^ 

^  The  courts  did  not  arrive  at  this  conclusion  until  near  the  close  at 
the  last  century ;  and  it  was  originally  held  that  since  the  promises  were 
the  consideration  the  contract  might  be  enforced  though  they  were  not  per- 
formed, subject  to  the  right  of  the  injured  party  to  maintain  a  cross-action 
for  the  damage  resulting  from  the  breach.  Langdell,  Summary,  §§  140, 
141.  See  Thorpe  v.  Thorpe,  12  Mod.  455;  Nicholas  v,  Raynbred,  Hobart, 
88;  Martindale  t;.  Fisher,  1  Wilson,  88;  Gower  e;.  Capper,  Croke  Eliz.  543. 

*  See  Mehurin  v.  Stone,  87  Ohio  St.  49,  57 ;  ante. 

*  See  Jones  v.  Barkley ,  Douglas,  390 ;  Northrop  v.  Northrop,  6  Cow.  296. 


Digitized  by  VjOOQIC 


DEPENDENT  AND  INDEPENDENT  PROMISES.  589 

The  principles  which  govern  in  cases  of  this  description 
were  reduced  by  Sergeant  Williams  to  rules  which,  with  some 
modifications,  are  still  followed  by  the  courts.^ 

"  If  a  day  be  appointed  for  payment  of  money,  or  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is  the  consideration  of 
the  money,  or  other  act,  is  to  be  performed,  an  action  may 
be  brought  for  the  money,  or  for  not  doing  such  other  act 
before  performance ;  for  it  appears  that  the  party  relied  upon 
his  remedy^  and  did  not  intend  to  make  the  performance  a 
condition  precedent:  and  so  it  is  where  no  time  is  fixed  for 
performance  of  that,  which  is  the  consideration  of  the  money 
or  other  act."  ^ 

"  But  when  a  day  is  appointed  for  the  payment  of  money, 
etc.,  and  the  day  is  to  happen  after  the  thing  which  is  the 
consideration  of  the  money,  etc.,  is  to  be  performed,  no  action 
can  be  maintained  for  the  money,  etc.,  before  performance."  ^ 

The  rule  may  be  stated  generally  as  follows :  — 

That  which  will  or  may  precede  cannot  depend  on  that 
which  is  to  follow ;  that  which  follows  is  prima  fade  depend- 
ent on  what  goes  before.*  Things  which  are  to  be  done  at 
the  same  time  are  reciprocally  dependent  unless  a  contrary 
intention  appears.^ 

There  is  a  qualification  that  where  the  promise  on  one  side 
is  to  be  performed  at  or  after  the  period  named  for  the  fulfil- 

1  Notes  to  Pordage  w.  Cole,  1  Wms.  Saund.  819. 
^  Edgar  v.  Boies,  11  S.  &  R.  445;  Stevenson  v.  Klippenger,  5  Watts, 
420;  Putnam  r.  Mellen,  34  N.  H.  71;  Keenan  t;.  Brown,  21  Vt.  86. 

*  1  Salk.  171;  Thorpe  w.  Thorpe,  2d  Resolution;  12  Mod.  462;  1  Lord 
Raymond,  665;  1  Lutw.  251;  Dyer,  76,  a.  pi.  30. 

*  Negley  v.  Stewart,  10  S.  &  R.  207;  Neale  v.  Ratcliffe,  15  Q.  B.  916; 
Goodwin  v.  Lynn,  4  W.  C.  C.  714;  Grant  v,  Johnson,  1  Selden,  247,  250; 
Langdell,  Summary,  §  122. 

*  See  Keenan  v.  Brown,  21  Vt.  86;  Kettle  v.  Harvey,  id.  301,  305;  Bean 
V.  Atwater,4  Conn.  4, 13 ;  Roach  v,  Dickinsons,  9  Gratt.  154, 160 ;  Adams 
V.  Williams,  2  W.  &  S.  227;  Johnson  ».  Wygant,  11  Wend.  48;  Williams 
0.  Healey,  3  Den.  363,  366;  The  Bank  of  Columbia  v.  Hagner,  1  Peters, 
455,  465;  Gardiner  v.  Carson,  15  Mass.  500;  Dana  v.  King,  2  Pick.  155; 
Couch  o.  Ingersoll,  id.  292,  301;  Rowland  o.  Leach,  11  id.  151;  Kane  o. 
Hood,  13  id.  281. 
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ment  of  two  or  more  promises  on  the  other  side,  and  would 
be  dependent  under  the  above  rule,  a  recovery  may  notwith- 
standing be  had  on  the  performance  of  one  of  them,  if  its 
importance  and  the  relation  it  bears  to  the  contract  as  a  whole, 
are  such  that  it  cannot  reasonably  be  supposed  that  the  parties 
intended  that  compensation  should  be  denied  for  what  is  done 
under  it  unless  the  others  are  fulfilled.^  Thus  when  an  agree- 
ment for  the  sale  of  land,  and  that  the  purchaser  shall  have 
a  right  of  way  over  an  adjacent  field,  is  partially  performed 
by  the  delivery  of  a  deed,  the  seller  may  be  entitled  to  recover 
the  purchase-money,  notwithstanding  his  inability  to  give  the 
right  of  way,  and  leave  the  buyer  to  seek  redress  by  recoup- 
ing the  damages  or  a  suit  for  compensation,  because  he  ought 
not  to  keep  the  land  and  withhold  the  purchase-money. 

It  results  from  the  principles  already  stated  that  when 
performance  is  to  precede  payment  a  partial  or  substituted 
performance  will  not  ordinarily  entitle  the  plaintiff  to  com- 
pensation, although  the  larger  part  has  been  done,  or  the  thing 
tendered  is  more  useful  or  valuable  than  that  for  which  the 
defendant  stipulates.' 

The  rule  applies  with  equal  or  greater  force  where  the 
promises  on  botli  sides  are  for  performance,  because  acts  are 
less  susceptible  of  apportionment  than  money.'  Accordingly, 
where  a  lessee  agreed  to  keep  the  premises  in  repair,  the  same 
being  first  put  in  repair  by  the  lessor,  and  the  jury  found  that 
part  only  had  been  put  in  repair  by  the  landlord  and  part  left 
out  of  repair  by  the  tenant,  judgment  was  entered  for  the 
latter  on  the  verdict.* 

Agreeably  to  the  judgment  in  Pordage  t;.  Cole,^  when  a  time 
is  fixed  for  payment  and  none  for  doing  that  which  is  the 
consideration  for  the  payment,  an  action  may  be  brought  for 

>  Grant  o.  JohnBon,  1  Selden,  247,  250;  2  Sm.  L.  C.  8  Am.  ed.  11. 

s  Smith  p.  Brady,  17  N.  T.  173;  Meharin  v.  Stone,  87  Ohio  St.  49; 
Witherow  v,  Witherow,  16  Ohio,  238;  Champlin  o.  Rowley,  13  Wend. 
268;  Harris  e.  Liggett,  1  W.  &  S.  381 ;  Martin  o.  Schoenberger,  8  id.  867. 

*  Ellen  V,  Topp,  6  Ex.  424;  Lowber  v.  Bangs,  2  Wallace,  720. 
«  Neale  v.  Ratoliffe,  15  Q.  B.  916. 

•  1  Sannd.  819. 


Digitized  by  VjOOQIC 


DEPBKDEITF  AND  INDSPENDBNT  PROMISES.  591 

the  money  without  averring  performance.^  For  as  one  party 
is  under  these  circumstances  confined  to  a  definite  period 
and  the  other  left  at  large,  the  court  will  not  infer  an  intention 
different  from  that  which  has  been  expressed.^  A  covenant 
on  one  side  to  pay  on  or  before  a  certain  day,  and  on  the 
other  to  convey  without  naming  the  time,  are  therefore  agree- 
ably to  the  letter  of  this  rule  independent,  and  the  seller  may 
recover  the  price  without  tendering  a  deed,  or  the  buyer  have 
damages  for  a  refusal  to  convey  without  averring  payment.^ 

The  rule  is  technical,  and  as  applied  in  Pordage  v.  Cole  may 
defeat  intention.^  As  was  observed  in  the  King  Philip  Mill 
Co.  V.  Slater,^  persons  of  ordinary  intelligence  would  probably 
infer  on  entering  into  such  an  agreement  as  that  considered 
in  Pordage  v.  Cole,  that  although  the  money  was  to  be  paid  at 
a  particular  time  while  no  time  was  prescribed  for  the  deliv- 
ery of  the  deed,  yet  as  it  was  stated  and  admitted  that  the 
payment  was  to  be  for  the  land,  the  purchaser  should  not  be 
compelled  to  pay  imless  he  got  the  land  or  knew  that  it  could 
not  be  conveyed  by  that  time,  and  agreed  with  his  eyes  open. 
After  all,  said  Jervis,  C.  J.,  in  Roberts  v.  Brett,*  "  the  rule  in 
Pordage  v.  Cole  only  proposes  to  give  the  result  of  the  inten- 
tion of  the  parties,  and  where  on  the  whole  it  is  apparent  that 
that  which  is  to  be  done  first  is  not  to  depend  on  the  perform- 
ance of  the  thing  to  be  done  afterwards,  the  parties  are  rely- 
ing on  their  remedy  and  not  on  the  performance  of  the 
condition,  but  when  you  plainly  see  that  it  is  their  intention 
to  rely  on  the  condition  and  not  on  the  remedy,  the  perform- 
ance of  the  thing  is  a  condition  precedent."  It  followed  in 
the  case  at  bar,  that  although'  the  day  appointed  for  perform- 
ance on  the  defendant's  part  might  happen  before  that  on 
which  the  plaintiff  covenanted  to  give  a  bond,  still  looking  at 

1  Thorpe  V.  Thorpe,  1  Lord  Raymond,  662;  Wilks  p.  Smith,  10  M. 
&  W.  8fi5;  Mattock  0.  Kinglake,  10  A.  k  E.  60. 

*  Bailey  v.  Clay,  4  Rand.  846;  Canningham  v,  Morrell,  10  Johns.  204. 

*  Mattock  p.  Kinglake,  10  A.  k  E.  50. 

«  Roberta  v,  Brett,  18  C.  B.  561,  572;  11  H.  L.  837;  Cunningham  9. 
Morrell,  10  Johns.  204. 

•  12  R.  I.  82,  86. 

•  18  C.  B.  561,  572;  11  H.  L.  Cases,  887;  Langdall,  Summary,  $  127. 
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the  object  of  the  latter  stipulation  which  was  security,  it  must 
be  regarded  an  indispensable  preliminary  to  the  right  of 
suit. 

In  considering  the  effect  of  a  failure  to  fix  the  time,  it 
should  bo  remembered  that  where  no  time  is  prescribed  the 
law  implies  a  reasonable  time,  which  in  the  case  of  a  sale  is 
that  the  buyer  shall  be  ready  with  the  money  when  the  goods 
are  to  be  delivered ;  ^  and  he  cannot  maintain  an  action  against 
the  seller  unless  the  condition  is  fulfilled.  On  the  other  hand 
when  the  contract  is  for  work,  as  for  instance  to  build  a  house, 
performance  is  an  implied  prerequisite  to  payment,  and  a  re- 
covery may  be  had  against  the  contractor  without  averring 
readiness  to  pay  the  price,  while  he  is  entitled  to  nothing  un- 
til the  work  is  completed.^ 

In  general,  where  a  conveyance  is  to  be  made,  a  mortgage 
or  note  surrendered,  or  other  act  done  on  payment,  the  infer- 
ence is  that  both  are  to  take  place  simultaneously  and  the 
money  cannot  be  recovered  without  a  tender  or  delivery  of 
the  deed  or  thing.^  But  this  inference  will  not  be  drawn 
when  the  payment  is  to  be  made  or  thing  rendered  to  a  third 
person,  and  it  will  then  be  sufficient  to  aver  that  the  plaintiff 
was  ready  and  willing  to  pay  or  perform  whenever  the  defend- 
ant showed  that  he  had  fulfilled  his  side  of  the  agreement.^ 
Hence,  where  two  joint  owners  agree  that  each  shall  pay  his 
share  of  the  incumbrances  without  prescribing  the  time,  the 
covenants  will  from  the  nature  of  the  case  be  independent, 
and  either  party  may  recover  for  a  failure  to  pay  on  the  other 
side  without  proving  payment  on  his  own.^ 

1  Tipton  V,  Freitner,  20  N.  Y.  423;  Withers  v.  Reynolds,  2  B.  ft  Ad. 
882;  Knight  v.  The  New  England  Worsted  Co.,  2  Cash.  271,  288. 

9  Harris  v.  Liggett,  1  W.  &  S.  801 ;  School  Trustees  v.  Bennett,  3 
Dutch.  615;  Smith  o.  School  Dist,  20  Conn.  313,  320;  Tompkins  v.  Dad- 
ley,  25  N.  Y.  272;  Sinclair  v,  Bowles,  9  B.  &  C.  92. 

*  BoUman  o.  Burt,  61  Md.  415;  Slocum  v.  Despard,  8  Wend.  615,  619; 
Johnson  v.  Wygant,  11  id.  48;  Roach  v,  Dickinsons,  9  Gratt  154,  160; 
Adams  v.  Williams,  2  W.  &  S.  227;  Goodisson  v.  Nnnn,  4  T.  R.  761. 

*  Northrop  v.  Northrop,  6  Cow.  296;  Slocum  v.  Despard,  8  Wend. 
615. 

*  Breden  v.  Agnew,  8  W.  ft  S.  800;  Roberts  v.  Brett,  18 C.  B.  661^  073. 
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Much  may  depend  on  the  nature  of  the  acts  to  be  done  on 
either  side,  and  the  relation  which  they  bear  to  the  contract 
as  a  whole.*  A  covenant  to  pay  the  purchase-money  of  land 
on  the  delivery  of  the  deed,  will  be  interpreted  as  binding  the 
parties  to  a  simultaneous  performance,^  while  a  man  who 
covenants  to  pay  on  the  erection  of  a  building,  need  not  have 
the  money  ready  until  the  work  is  done.  So  a  stipulation  for 
security  is  presumably  a  condition  precedent  which  must 
be  specifically  performed,  because  the  parties  manifestly  do 
not  intend  to  rely  on  their  remedies  or  each  other's  word,  and 
as  the  damages  for  the  breach  will  be  nominal  or  no  more 
than  would  be  recoverable  on  the  contract  as  a  whole,  such 
a  clause  would  if  differently  interpreted  be  merely  futile.* 

On  the  other  hand,  where  land  is  sold  for  a  sum  to  be  paid 
at  the  expiration  of  four  years,  and  interest  in  the  mean  time 
half  yearly,  the  vendor  may  recover  the  interest  without  ten- 
dering a  conveyance,  because  he  would  otherwise  be  compelled 
to  wait  for  the  interest,  or  to  part  with  the  land  and  rely  on 
the  purchaser's  willingness  and  ability  to  pay  the  price.* 

The  natural  inference  that  payment  and  delivery  are  to 
occur  simultaneously,  and  that  neither  seller  nor  buyer  can 
treat  the  other  as  in  default  without  performing  or  tendering 
the  equivalent  for  which  he  stipulated,  is  one  that  should  not 
be  disregarded  without  sufficient  grounds,  and  has  been  gen- 
erally drawn  in  England  and  the  United  States.^ 

"  It  is,"  said  Hosmer,  C.  J.,  in  the  case  last  cited,  "  a  pri- 
mary and  fundamental  rule  concerning  contracts,  that  their 
* 

1  See  Porcher  v,  Gardner,  8  C.  B.  461. 

<  Johnson  v.  Wygant,  11  Wend.  48;  Adams  o.  Williams,  2  W.  &  S. 
227;  ante. 

<  Roberts  v.  Brett,  18  C.  B.  661,  572,  11  H.  L.  887;  see  Dakin  v.  Wil- 
liams,  11  Wend.  68,  71. 

«  Wilks  V.  Smith,  10  M.  &  W.  860. 

*  Eing  Philip  Mill  Co.  v.  Slater,  12  B.  I.  82,  86;  Cunningham  o. 
Morrell,  10  Johns.  204;  Roach  o.  Dickinsons,  0  Gratt.  154;  Morton  v. 
Lamb,  7  Tenn.  125;  Glazebrook  p.  Woodrow,  8  id.  866;  Bollman  v. 
Burt,  61  Md.  415;  Atkinson  v.  Smith,  14  M.  St  W.  605;  Head  v.  Baldy, 
6  A.  &  E.  459;  Bankart  v.  Bowers,  L.  R.  1  C.  F.  484;  Bean  v.  Atwater, 
4  Conn.  4* 
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construction  must  be  according  to  the  intention  of  the  parties ; 
and  so  paramount  is  this  rule,  that  to  such  intention,  even 
technical  words  must  give  way.^  When  the  inquiry  is  in  rela- 
tion to  their  dependence  or  independence,  this  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties  ;  and 
however  transposed  they  may  be  in  the  instrument,  their  pre- 
cedency must  depend  on  the  order  of  time  in  which  the  intent 
of  the  transaction  requires  their  performance.^  If  the  lan- 
guage of  a  contract  will  admit  of  it,  justice  and  general 
convenience  incline'  to  the  construction  of  a  simultaneous  per* 
formance  ;  but  if  a  man  will  agree  to  pay  his  money  before  he 
has  the  thing  for  which  he  ought  to  pay  it,  and  will  rely  upon 
his  remedy,  this  is  a  law  of  his  own  making  and  his  agree* 
ment  he  ought  to  perform.  On  the  other  hand,  courts  should 
carefully  endeavor  to  avoid  compelling  a  person  to  give  credit, 
when  he  did  not  intend  it." 

Agreeably  to  the  fifth  and  fourth  rules  laid  down  by  Sergeant 
Williams,  when  mutual  covenants  go  to  the  whole  considera- 
tion on  both  sides  they  are  mutual  conditions,  and  performance 
must  be  averred.^    These  rules  are  as  follows :  — 

**  Where  two  acts  are  to  be  done  at  the  same  time,  as  where 
A  covenants  to  convey  an  estate  to  B  on  such  a  day,  and  in 
consideration  thereof  B  covenants  to  pay  A  a  sum  of  money 
on  the  same  day,  neither  can  maintain  an  action  without 
showing  performance  of,  or  an  offer  to  perform  his  part, 
though  it  is  not  certain  which  of  them  is  obliged  to  do  the 
first  act.^  This  particularly  applies  to  all  cases  of  sale,  when 
the  common  understanding  is  that  one  thing  is  to  be  exchanged 
for  another,^  and  consequently  if  no  time  be  set  that  payment 

1  Porter  v.  Shephard,  6  T.  R.  668;  Campbell  r.  Jones,  6  id.  570;  Mor- 
ton V,  Lamb,  7  id.  125;  1  Wms.  Sannd.  320  n.;  Gazley  v.  Price,  16  Johns. 
Kep.  267.  <  Jones  v.  Barkley,  2  Douglas,  684. 

*  Large  v.  Cheshire,  1  Ventris,  147;  Duke  of  St..  Albans  9.  Shore,  1 
H.  Bl.  270;  Dakin  v.  Williams,  11  Wend.  68;  Dermott  v.  Jones^  2 
How.  281. 

«  1  Wms.  Sannd.  548,  notes. 

*  Goodisson  v.  Nunn,  6  T.  R.  665;  Marsden  o.  Moore,  4  H.  &  K.  500; 
Atkinson  o.  Smith,  14  M.  &  W.  695,  Bollman  «.  Bart,  61  Md.  415; 
Bankart  o.  Bowers,  L.  R.  1  C.  P.  484. 
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and  delivery  are  to  be  concurrent ; "  and  generally  whenever 
both  parties  are  to  do  or  render  at  the  same  place  and  time.^ 

"  Where  the  mutaal  covenants  go  to  the  whole  consideration 
on  both  sides,  they  are  mutual  conditions^  and  performance 
must  be  averred." 

None  of  the  above  rules  is  conclusive  and  all  are  subor* 
dinate  to  intention  and  when  it  appears  on  the  face  of  the 
contract  or  by  a  necessary  legal  intendment  that  mutual 
promises  are  so  unequal  in  amount  or  value  that  one  cannot 
be  the  equivalent  for  the  other,  the  presumption  of  depend^ 
ence  that  might  otherwise  arise  from  the  order  of  time  will 
be  repelled,  and  neither  party  need  aver  performance  in  order 
to  maintain  a  suit.*  In  Christie  w.  Borelly  the  promise  on 
the  plaintiff's  part  was  that  certain  bills  of  exchange  amount- 
ing  to  £162  should  be  retired  by  the  drawer,  and  on  the 
defendant's  part  that  «£800,  due  by  a  third  person  for  goods 
sold  to  him  by  the  plaintiff,  should  be  paid,  and  the  plain- 
tiff was  held  to  be  entitled  to  judgment  on  the  latter  promise 
although  the  bills  had  not  been  '*  retired,"  because  the  dam- 
ages for  the  breaches  on  either  side  were  so  different  that 
the  parties  could  not  have  intended  that  the  performance 
of  one  stipulation  should  be  a  condition  precedent  to  the 
performance  of  the  other.  In  this  case,  however,  as  in  that 
of  an  agreement  to  accept  a  smaller  sum  in  satisfaction  of  a 
larger,  the  principle  does  not  apply  unless  the  inadequacy 
appears  as  the  result  of  computation;  and  tJie  performance 
of  a  promise  to  give  a  peppercorn  may  well  be  a  condition 
precedent  to  the  obligation  of  a  promise  to  pay  jElOO.' 

Concurrent  acts  can  seldom  be  literally  simultaneous,  and 
neither  party  is  absolutely  bound  to  put  himself  in  the  power 
of  the  other  by  beginning.  If  the  vendor  parts  with  the 
goods  he  will  lose  his  lien,  if  the  purchaser  pays  he  may 
not  get  the  goods ;  and  so  of  the  delivery  of  tiie  cargo  of  a 
vessel  and  the  payment  of  the  freight.^    Accordingly,  when 

>  Paynter  v,  James,  1  L.  R.  2  C.  P.  848. 
s  Christie  v.  Borelly,  7  C.  B.  h.  s.  661.  '  *  Ante. 

^  Black  F.  Rose,  2  Moore,  P.  C.  n.  8.  277;  Paynter  v.  James,  1  L.  B. 
2C.  P.  848,367;  ante. 
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the  question  arises  on  a  sale  of  goods  the  purchaser  mast 
produce  the  money,  but  need  not  part  with  it  till  the  thing 
is  transferred ;  and  so  of  the  vendor's  duty  to  deliver  the 
thing  sold.^  It  is  not  necessary  therefore  to  aver  performance, 
but  simply  readiness  and  willingness  to  perform ;  and  the 
question  which  party  was  playing  fast  and  loose,  and  is  answer- 
able for  the  breach,  is  one  of  fact  for  the  jury,* 

"  Where  two  acts,"  said  Smith,  J.,  in  Paynter  v.  James,  "  are 
to  be  concurrent  there  must  be  a  concurrent  readiness  on  both 
sides ;  on  the  one  to  deliver  and  on  the  other  to  pay ;  each 
party  is  entitled  to  see  that  the  other  is  ready  to  do  his  part, 
and  it  is  for  the  jury  to  say  which  is  in  default.  Here  there 
was  abundant  to  satisfy  the  jury  that  the  plaintiffs  were  ready 
and  willing  to  deliver  the  timber,  and  that  the  defendants 
were  neither  ready  nor  willing  to  pay  the  freight.  I  there- 
fore think  that  the  plaintiffs  were  entitled  to  succeed.  It  is 
clear  that  when  two  acts  are  concurrent,  actual  performance 
is  not  necessary  to  enable  one  party  to  maintain  an  action, 
and  that  it  is  enough  to  show  a  readiness  to  perform  his.  For 
this  the  note  to  Pordage  t;.  Cole  is  a  sufficient  authority."  ^ 

It  was  declared  in  like  manner,  by  Storrs,  C.  J.,  in  Smith 
V.  Lewis,^  that  ^^  as  the  agreement  required  only  that  the  acts 
of  both  the  parties  should  be  done  at  the  same  time,  neither 
was  obliged  to  do  the  first  act  or  actually  to  perform  his 
part  of  the  agreement  before  the  other.  The  plaintiff,  in 
order  to  sustain  this  action,  need  only  to  show  that  he  did 
what  the  law  required  of  him ;  and  all  that  it  required  was 
that  he  should  be  ready  and  willing  to  perform  on  his  part, 
if  the  defendant  was  ready  to  perform  on  his."  This  opinion 
was  cited  and  followed  in  Clark  v.  Weis.* 

The  case  is  more  complicated  when  as  in  the  sale  of  land 
the  contract  is  to  be  carried  into  effect  by  a  conveyance, 

^  Merrit  9.  Rane,  1  Strange,  458. 

<  2  Sm.  L.  C.  8  Am.  ed.  12;  Ransom  0.  Johnson,  7  East,  203;  Paynter 
V.  James,  L.  R.  2  C.  P.  348;  Black  v.  Rose,  2  Moore,  P.  C.  k.  0.  277; 
Smith  V.  Lewis,  24  Conn.  624.    See  Langdell,  Sommaiy,  §  142. 

•  1  Wms.  Saund.  320,  c.  5. 

«  24  Conn.  024;  26  id.  110.  •  87  SL  438. 
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which  must  be  drawn  with  care  aiid  deliberation,  and  the 
preparation  of  the  instrument  may  then  be  a  necessary  pre- 
liminary to  the  fulfilment  of  the  agreement  and  the  right 
of  suit.  This  duty  devolves  in  the  United  States  on  the 
vendor,  who  must  not  only  have  the  deed  ready  for  execu- 
tion, but  tender  it  to  the  purchaser  before  he  can  treat  the 
latter  as  in  default  for  the  non-payment  of  the  purchase- 
money.^  Such  also  was  the  rule  in  England  until  the  sim- 
plicity of  the  common  law  gave  place  to  the  elaborate 
conveyancing  of  modem  times,^  when  it  became  usual  "to 
submit  an  abstract  of  the  numerous  instruments  relating  to 
the  title  to  the  purchaser's  counsel,"  and  for  him  "  to  pre- 
pare the  conveyance."^  The  usage  became  general  and  ac- 
quired the  force  of  law ;  and  in  Stephens  v.  De  Medina,*  the 
court  held  that  for  the  sake  of  uniformity  it  ought  to  pre- 
vail even  when  the  thing  sold  is  stock,  and  the  "  form  of  the 
conveyance  simple  and  prescribed  by  an  act  of  Parliament."  * 
This  rule  has  the  advantage  of  simplifying  the  transaction 
by  rendering  it  incumbent  on  the  buyer  to  take  the  initia- 
tive as  to  both  the  acts  which  are  requisite  to  complete  the 
sale,  namely,  conveyance  and  payment.  It  is  nevertheless 
essential  in  England,  where  conveyances  are  not  registered, 
that  the  vendor  should  prove  his  right  and  power  to  convey 
by  exhibiting  his  title-papers  or  an  abstract  of  them  to  the 
purchaser,  and  until  this  preliminary  step  is  taken  the  latter 
is  neither  able  nor  bound  to  prepare  a  conveyance  and  tender 
it  for  execution.® 

1  Green  v.  Reynolds,  2  Johns.  207;  Parker  o.  Pannele,  20  id.  130; 
Johnson  v,  Wygant,  11  Wend.  48;  Kane  t;.  Hood,  13  Pick.  281;  Tinney  ». 
Ashley,  15  id.  546;  Welch  v.  Matthews,  08  Mass.  131;  Meryin  v. 
M'Faden,  2  Watts,  182;  Love  v.  Jones,  4  id.  455;  Adams  v.  Williams, 
2  W.  &  S.  227;  Dubois  v.  Baum,  46  Pa.  St.  537;  Taylor  v.  Longworth,  14 
Peters,  172. 

*  See  Goodisson  v,  Nunn,  6  T.  R.  665. 

»  Sugden  on  Vend.  ch.  IV.  s.  54,  p.  241.  *  4  Q.  B.  422. 

•  Stephens  v.  De  Medina,  4  Q.  B.  422;  Bowlby  v.  Bell,  3  C.  B.  284, 
2  Ex.  540;  Poole  v.  Hill,  6  M.  &  W.  835;  Taylor  v.  Longworth,  14  Peters, 
172,  175. 

«  Sugden  on  Vend.  Ch.  V.  s.  4,  No.  37,  p.  239;  Brymer  v.  The  Thames 
Dock  Co.,  2  Ex.  549 ;  5  id.  696. 
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In  this  country,  on  the  other  hand,  the  title  is  ordinarilj 
recorded  and  open  to  inspection,  and  the  purchaser  informs 
himself  without  calling  on  the  seller ;  ^  although  if  the  title  is 
defective  or  does  not  appear  of  record,  it  may  be  incumbent 
on  the  vendor  to  supply  the  missing  links  at  his  own  ex- 
pense.^ 

In  sales  of  real  as  of  personal  property  an  actual  tender  is 
not  essential,  and  a  recovery  may  be  had  on  proof  of  an  offer 
on  the  plaintiff's  part  to  pay  or  perform,  attended  with  the 
will  and  the  power  to  carry  it  into  effect,  and  such  language 
or  conduct  on  the  part  of  the  defendant  as  amounts  to  a  re- 
fusal to  proceed  under  the  contract  in  good  faith.^  For  as 
payment  and  delivery  are  to  be  concurrent,  the  buyer  is  not 
bound  to  pay  the  price  without  obtaining  the  land,  nor  the 
vendor  to  part  with  the  land  until  he  is  sure  of  the  money, 
so  all  that  either  need  show  is  that  he  was  ready  and  willing 
to  fulfil  the  agreement  and  would  have  done  so  but  for  the 
other's  bad  faith  and  laches.  In  Smith  v.  Lewis,  the  convey- 
ance was  drafted  by  an  attorney  in  pursuance  of  a  mutual 
agreement  to  that  effect,  and  that  the  parties  should  meet 
at  the  attorney's  office  for  the  execution  of  the  instrument 
and  the  payment  of  the  price,  but  when  the  vendor  called  at 
the  time  and  place  the  purchaser  could  not  be  found,  and 
it  appeared  on  inquiry  that  he  had  gone  out  of  town,  and 
it  was  held  that  the  vendor  might  recover  although  he  had 
not  executed  or  tendered  a  deed.* 

^  Langdell,  Sumtnaryf  §  170. 

a  Mowat's  Estate,  6  W.  N.  C.  289. 

s  Smith  V.  Lewis,  24  Conn.  624;  26  id.  110, 119;  Tinney  «.  Ashley, 
15  Pick.  546 ;  Williams  v.  Bentley,  27  Pa.  St.  294 ;  Zents  v.  Legnard, 
70  id.  192. 

^  <'  Some  misapprehension  or  confusion,"  said  Storrs,  C.  J.,  in  Smith 
V.  Lewis,  **  appears  to  have  arisen  from  the  mode  of  expression  used  in 
the  books  in  treating  of  the  necessity  of  a  tender  or  offer  by  the  parties, 
as  applicable  to  the  case  of  mutual  and  concurrent  promises.  The  word 
<  tender,'  as  used  in  such  a  connection,  does  not  mean  the  same  kind  of 
offer  as  when  it  is  used  with  reference  to  the  payment  or  offer  to  pay  an 
ordinary  debt  due  in  money,  where  the  money  is  offered  to  a  creditor 
who  is  entitled  to  receive  it,  and  nothing  further  remains  to  be  done,  bat 
the  transaction  is  completed  and  ended;  but  it  only  means  areadinem 
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In  Tinney  v.  Ashley,'  the  covenant  sued  on  was  that  the 
defendants  would  execute  and  deliver  a  good  and  sufficient 
warranty  deed  on  the  surrender  of  a  certain  bond ;  and  the 
question  arose  on  an  averment  that  the  plaintiff  demanded 
the  deed  and  was  then  and  there  ready  to  deliver  up  the 
bond,  yet  the  defendants  never  executed  and  delivered  the 
deed  but  neglected  and  refused  so  to  do.  The  declaration 
was  held  sufficient  on  the  following  grounds,  as  stated  by 
Wilde,  J. :  "  Where  concurrent  acts  are  to  be  performed  by 
the  parties  at  the  same  time,  the  party  suing  for  damages  for 
the  non-performance  by  the  other  party  is  only  required  to 
aver  that  he  was  ready  and  willing  to  perform  the  agreement 
on  his  part,  and  that  the  defendant  was  requested  to  perform 
the  agreement  on  his  part  but  refused  or  neglected  so  to  do. 
This  was  decided  in  the  case  of  Bawson  v.  Johnson,^  in  which 
the  former  cases  were  considered,  and  such  an  averment  was 
held  to  be  sufficient.  It  was  argued  for  the  defendant,  that  it 
was  not  enough  to  be  ready  and  willing  to  perform,  unless 
that  was  made  known  to  the  other  party ;  but  this  objection 
was  overruled,  and,  as  we  think,  upon  sound  and  satisfactory 
reasons. 

and  willingness,  aooompanied  with  an  ability  on  the  part  of  one  of  the 
parties,  to  do  the  acts  which  the  agreement  requires  him  to  perform, 
provided  the  other  will  concurrently  do  the  things  which  he  is  required 
by  it  to  do,  arid  a  notice  by  the  former  to  the  latter  of  such  readiness. 
Such  readiness,  ability,  and  notice  are  sufficient  evidence  of,  and  indeed 
constitute  and  imply,  an  offer  or  tender  in  the  sense  in  which  those 
terms  are  used  in  reference  to  the  kind  of  agreements  which  we  are  now 
considering.  It  is  not  an  absolute,  unconditional  offer  to  do  or  transfer 
anything  at  all  events,  but  it  is  in  its  nature  conditional  only,  and  de- 
pendent on,  and  to  be  performed  only  in  case  of,  the  readiness  of  the 
other  party  to  perform  his  part  of  the  agreement.  Hence  the  declaration 
states  what  amounts  to  a  tender  or  offer  by  the  plaintiff,  as  properly 
understood  in  reference  to  this  subject.  The  authorities  fully  sustain 
the  principles  which  we  have  laid  down,  and  nearly  in  the  same  terms, 
and  most  explicitly  sanction  the  mode  of  declaring  adopted  in  this  case. 
A  reference  to  them  only  is  necessary.  Morton  v.  Lamb,  7  T.  R.  125 ; 
Rawson  v,  Johnson,  1  East,  203;  Waterhouse  v.  Skinner,  2  Bos.  &  P. 
447;  Ferry  v.  Williams,  8  Taunt.  62;  Norwood  i;.  Read,  Plowd.  180." 
1  15  Piok.  546,  552.  «  1  East,  208- 
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"  When  one  party  demands  of  the  other  the  performance  of 
a  mutual  agreement,  by  which  concurrent  acts  are  to  be  per- 
formed by  each  party,  an  offer  on  the  part  of  the  party  makmg 
the  demand  to  perform  his  part  of  the  agreement  is  implied 
and  understood ;  and  when  the  other  party  refuses  to  comply, 
he  thereby  dispenses  with  any  other  offer.  And  where  he 
neglects  to  comply,  without  offering  any  reason  for  his  non- 
compliance, the  legal  effect  is  the  same.  In  the  fourth  count, 
however,  a  neglect  and  refusal  are  both  alleged. 

"As  to  the  other  part  of  the  objection,  that  it  was  incum- 
bent on  the  plaintiff  to  prepare  a  deed  for  the  defendants  to 
execute,  we  think  it  clearly  was  not.  The  defendants  con- 
tracted to  execute  and  deliver  a  good  and  sufficient  deed,  and 
it  was  incumbent  on  them  to  do  whatever  was  necessary  to 
the  performance  of  their  contract.  If  the  law  in  England  is 
otherwise,  it  must  be  founded  on  custom  and  practice,  and 
not  on  any  legal  principle  independently  of  practice." 

The  rules  above  considered  depend  on  the  order  of  time  in 
which  the  acts  in  question  are  to  be  done ;  but  the  problem 
is  as  we  have  seen  more  complicated,  where  a  party  who  has 
agreed  to  do  several  things  which,  though  tending  to  the  same 
end  are  yet  distinct,  performs  some  of  them  and  seeks  to  re- 
cover the  compensation  which  he  has  not  fully  earned.  One 
of  the  rules  ^  which  governs  under  these  circumstances  is 
given  by  Sergeant  Williams,  in  the  note  to  Pordage  r.  Cole  : 
"  Where  a  covenant  goes  only  to  'part  of  the  consideration  on 
both  sides  and  a  breach  of  such  covenant  may  be  paid  for  in 
damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  de- 
fendant without  averring  performance  in  the  declaration."  The 
reason,  as  stated  by  the  learned  commentator,  is  that  "  where 
a  person  has  received  a  part  of  the  consideration  for  which  he 
entered  into  the  agreement,  it  would  be  unjust  to  enjoy  that 
part  without  either  paying  or  doing  anything  for  it :  therefore, 
the  law  obliges  him  to  perform  the  agreement  on  his  part,  and 
leaves  him  to  his  remedy  to  recover  any  damages  he  may  have 
sustained  in  not  having  received  the  whole  consideration." 
^  The  Third  Rule. 
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As  thus  stated,  the  rule  may  appear  entirely  just ;  but  when 
carried  out,  it  led  to  results  that  were  not  consonant  with 
justice.  It  might  seem  equitable  that  a  contractor,  who  has 
received  a  part  of  the  stipulated  compensation  in  advance, 
should  be  required  to  do  the  work,  notwithstanding  a  want  of 
punctuality  in  the  payment  of  the  residue ;  but  it  followed  that 
a  recovery  might  be  had  against  him  without  averring  that 
the  whole  was  paid,  and  conversely  that  the  employer  might 
be  compelled  to  pay  although  the  contractor  had  left  the  work 
unperformed.^ 

So  construed,  the  rule  ceased  to  be  a  guide  to  inten- 
tion, and  became  a  canon  which  must  be  strictly  followed, 
although  the  consequences  were  such  as  the  parties  could  not 
reasonably  be  supposed  to  have  anticipated ;  and  the  existence 
on  either  side  of  a  promise  going  to  a  part  of  the  considera- 
tion rendered  the  promises  on  both  sides  independent,  how- 
ever clearly  the  language  or  the  order  of  time  indicated  that 
such  was  not  the  design.^  If  any  promise  was  independent 
all  were  independent,  and  might  be  treated  for  the  purpose  of 
suit  and  recovery  as  so  many  distinct  contracts,  and  not  as 
parts  of  a  whole.* 

This  view  is  now  generally  discarded,  and  the  independence 
of  one  or  more  promises  will  not  give  that  character  to  other 
promises  in  the  same  contract  which  do  not  reasonably  admit 
of  such  an  interpretation,  nor  will  a  vendor  or  contractor  be 
allowed  to  recover  the  entire  price  without  tendering  a  deed 
or  performing  the  work,  because  part  was  by  the  terms  of  the 
agreement  to  be  paid  in  advance.* 

"It  is  contended,"  said  Lawrence,  J.,  in  Glazebrook  v. 
Woodrow,*  "  that  where  one  promises  to  another  to  perform 

1  Terry  v.  Duntze,  2  H.  Bl.  389;  Seers  v.  Fowler,  2  Johns.  272;  Havens 
V.  Bush,  id.  887. 

«  See  Glazebrook  v.  Woodrow,  8  T.  R.  372. 

»  Terry  v.  Duntze,  2  H.  Bl.  889;  Cunningham  v.  Morrell,  10  Johns.  208. 

*  See  Cunningham  v.  Morrell,  10  Johns.  208;  Roach  v.  Dickinsons, 
9  Gratt.  154;  Allen  v.  Sanders,  7  B.  Monroe,  693;  Bean  v.  Atwater, 
4  Conn.  3;  Glazebrook  r.  Woodrow,  8  T.  R.  372;  The  King  Philip  Mills 
I?.  Slater,  12  R- 1.  82,  88;  Grant  r.  Johnson,  5  N.  Y.  247. 

»  8  T.  R.  872. 
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a  certain  thing  in  consideration  of  several  matters  to  be  per- 
formed by  himself 9  he  is  entitled  to  maintain  an  action  against 
the  other  for  non-performance  of  his  engagement  if  he  himself 
has  performed  any  one  of  the  things  stipulated  by  him  to  be 
done.  Therefore,  that  in  this  instance  the  plaintiff,  who  has 
covenanted  to  put  the  defendant  in  possession  and  convey  the 
premises  to  him  in  consideration  of  a  certain  sum,  is  entitled 
upon  performance  of  one  of  those  things  to  maintain  his  ac- 
tion for  the  consideration-money.  But  it  is  clear  that  if  the 
agreement  appear  to  be  that  the  whole  of  what  the  plaintiff 
engaged  for  was  to  be  done  before  the  money  was  to  be  paid, 
it  will  not  follow  that  because  a  part  only  has  been  performed 
he  can  recover  the  money,  and  leave  the  defendant  to  his 
remedy  upon  the  agreement  for  the  breach  of  the  other  part 
For  whether  one  promise  be  the  consideration  of  another,  or 
whether  the  performance,  and  not  the  mere  promise,  be  the 
consideration,  must  be  gathered  from  and  depends  entirely 
upon  the  words  and  nature  of  the  agreement." 

In  like  manner,  while  an  indenture  covenanting  to  assign 
a  patent  and  teach  the  assignee  how  to  use  it,  may  well  be 
construed  as  entitling  the  assignor  to  the  price  on  proof 
that  the  former  undertaking  was  performed,  although  the 
latter  remains  unfulfilled,^  such  an  interpretation  cannot 
reasonably  be  put  on  covenants  to  give  the  buyer  of  land  pos- 
session and  execute  a  deed,  because  so  long  as  the  title  re- 
mains in  the  vendor  the  purchaser  cannot  be  secure.^  So  when 
the  instruction  which  the  plaintiff  agrees  to  give  is  essential 
to  the  performance  which  he  seeks  to  enforce,  he  cannot  with- 
hold it  and  treat  the  defendant  as  in  default.^ 

In  considering  whether  the  receipt  of  part  of  the  consider- 
ation will  preclude  the  right  to  rely  on  the  non-performance 
of  the  residue  as  an  answer  to  an  action  brought  for  the  de- 
fendant's failure  to  perform  his  side  of  the  agreement,  regard 
may  be  had  to  the  following  inquiries :  — 

1  Campbell  v.  Jones,  6  T.  R.,  570;  Ellen  o.  Topp,  6  £z.  424,  441. 
>  Glazebrook  v.  Woodrow,  8  T.  R.,  371;  Grant  v.  Johnson,  5  N.  Y. 
252.     ^, 

*  Pittsburgh  B.  S.  R.  Co.  v,  Hinckley,  17  Federal  Rep.  584. 
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1.  Was  the  partial  performance  contemporaneous  with  the 
execution  of  the  contract,  or  accepted  subsequently  with 
knowledge  of  the  default?^  2.  Is  the  promise  which  has 
been  kept  so  material  relatively  to  that  which  has  been  broken 
and  to  the  contract  as  a  whole,  as  to  warrant  a  recovery  of 
the  entire  compensation,  notwithstanding  the  breach?^  3. 
Is  the  damage  occasioned  by  the  breach  susceptible  of  being  es- 
timated in  money  and  a  pecuniary  compensation? — for  if  such 
be  not  the  case,  it  is  more  just  that  the  party  who  is  in  de- 
fault should  forfeit  all  right  under  the  contract,  than  that  the 
opposite  party  should  be  compelled  to  pay  in  full  for  a  partial 
performance.^  If  these  requisites  are  fulfilled,  a  recovery  may 
be  had  on  the  performance  of  one  of  the  plaintifTs  promises, 
although  he  has  broken  another  promise  in  the  same  agree- 
ment, and  both  were  to  be  performed  before  or  at  the  time 
fixed  for  the  performance  of  the  promise  on  which  the  suit  is 
brought.* 

The  principle  can  best  be  illustrated  by  instances.  In 
Graves  v.  Legg,^  the  declaration  set  forth  an  agreement  on 
the  part  of  the  plaintiffs  to  sell  and  of  the  defendants  to  buy 
fleeces  to  be  shipped  from  Odessa,  and  laid  down  in  good 
order  in  Liverpool,  the  names  of  the  vessels  to  be  declared, 
and  that  the  fleeces  arrived  in  good  order,  but  the  defendants 
declined  to  accept  and  pay.  The  plea  averred  that  the  defend- 
ants had  agreed  to  buy  the  fleeces  with  a  view  to  a  resale, 
which  as  the  plaintiffs  well  knew  could  not  be  effected  unless 
they  had  notice  of  the  shipment  and  the  name  of  the  vessel ; 
but  that  the  plaintiffs  failed  to  give  such  notice  within  a  rea- 
sonable time,  or  until  the  market  price  of  wool  had  declined. 
Here  the  name  of  the  vessel  might  seem  trivial,  and  the  ship- 
ment the  main  object  which  the  parties  had  in  view,  but  the 
court  was  of  opinion  that  as  the  one  was  essential  to  the  bene- 

1  See  Grant  v.  Johnson,  5  N.  Y.  247. 

«  Ellen  V.  Topp,  6  Ex.  424,  441.     See  Lowber  v.  Bangs,  2  Wallace, 
278;  Stavers  v.  Curling,  3  Bing.  N.  C.  355;  Graves  v.  Leggy  9  Ex.  709. 
»  See  Roberts  t;.  Brett,  11  H.  &  L.  337. 
«  See  Chanter  v.  Leese,  4  M.  &  W.  294;  5  id.  698. 
•  9  £x.  709. 
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ficial  operation  of  the  other,  the  contract  was  virtually  unper- 
formed, and  as  the  default  had  not  been  waived  by  acceptance, 
nothing  was  due.  So  in  Ellen  v.  Topp,^  a  covenant  to  take  the 
defendant's  son  as  an  apprentice,  and  instruct  him  in  the 
art  of  an  auctioneer,  appraiser,  and  corn-factor,  was  held  to  be 
so  far  entire  that  the  plaintiffs  relinquishment  of  the  trade  of  a 
corn-factor  precluded  a  recovery  for  the  refusal  of  the  appren- 
tice to  serve  out  his  term.  An  analogous  decision  was  made 
in  Martin  v,  Schoenberger.' 

For  like  reasons,  the  case  will  not  fall  within  the  prin- 
ciple unless  the  performance  of  the  promise  which  is  kept 
goes  so  far  towards  the  fulfilment  of  the  object  which  the 
parties  had  in  view  on  entering  into  the  agreement  that  a 
part  can  equitably  be  allowed  to  stand  for  the  whole ;  or,  as 
Pollock,  C.  B.,  observed  in  Ellen  v.  Topp,'  "  The  rule  does  not 
apply  to  every  case  in  which  a  covenant  by  a  plaintiflF  forms 
only  a  part  of  the  consideration,  and  the  residue  of  the  con- 
sideration has  been  had  by  tlie  defendant.  That  residue  must 
be  the  substantial  part  of  the  contract."  Hence,  where  the 
vendor  agrees  to  give  possession,  and  also  to  execute  a  deed, 
the  performance  of  the  former  covenant  will  not  entitle  him 
to  the  purchase-money  unless  the  latter  has  also  been  fulfilled, 
because  possession  is  necessarily  precarious  until  assured  by 
a  conveyance.* 

When,  on  the  other  hand,  the  non-fulfilment  of  one  of  the 
plaintiff's  promises  does  not  materially  impair  the  benefit  de- 
rived from  the  performance  of  the  others,  and  the  loss  occa- 
sioned by  the  breach  may  be  compensated  in  damages,  he  may 
be  entitled  to  recover  the  stipulated  compensation  and  leave 
the  defendant  to  seek  redress  in  a  cross-action.* 

In  Stavers  v.  Curling,  the  plaintiff  agreed  that  he  would 
take  command  of  the  defendant's  vessel,  secure  a  cargo  of 
sperm  oil,  or  "  as  great  a  proportion  thereof  as  might  under 
the  circumstances  be  within  his  power,"  and  return  with  it 

1  6  Ex.  424.  «  8  W.  &  S.  367.  •  6  Ex.  424,  441. 

*  Grant  r.  Johnson,  6  N.  Y.  247. 

»  Weaver  v.  Sessions,  6  Taunt.  154  Stavera  v.  Curling,  3  Bing.  N.  C. 
855;  Long  o.  Caffrey,  93  Pa.  526;  Fam3  Hose  Co.'s  Appeal,  83  id.  396, 413. 
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to  London,  would  obey  instructions,  be  frugal  of  provisions, 
and  would  not  smuggle  or  trade  on  his  own  account,  or  per- 
mit any  one  on  board  to  do  so.  The  defendants  pleaded  that 
the  plaintiff  had  broken  the  contract  in  not  paying  strict 
attention  to  the  stores  belonging  to  the  ship,  by  engaging  in 
trade  on  his  own  account,  and  by  going  into  port  when  there 
was  no  necessity  to  do  so ;  and  also  was  drunk  at  divers  times 
durmg  the  voyage.  Chief  Justice  Tindal  said  that  the  ques- 
tion depended  on  the  meaning  of  the  parties  as  expressed  in 
the  instrument,  and  on  the  application  of  common  sense  to 
each  particular  case.  When  the  intention  is  discovered,  all 
technical  forms  of  expression  must  give  way.  In  the  case  in 
hand,  the  necessary  inference  was  that  thcparties  did  not  in- 
tend that  the  fulfilment  of  any  of  the  covenants  entered  into 
by  the  plaintiflFs  should  be  essential  to  the  recovery  of  the  stip- 
ulated remuneration.  If,  for  instance,  the  covenant  to  "  pro- 
cure a  cargo  of  sperm  oil,  or  as  great  a  proportion,"  etc.,  were 
interpreted  a«  a  condition  precedent,  the  slightest  carelessness 
would  occasion  the  loss  of  all  that  he  was  to  receive  from  the 
voyage ;  whereas,  if  the  breach  were  made  the  subject  of  an 
action  by  the  defendants,  their  compensation  would  corre- 
spond exactly  to  the  amount  of  the  loss.  Judgment  would 
consequently  be  rendered  in  accordance  with  what  appeared 
to  be  the  intention  of  the  parties,  namely,  that  the  ship-owner 
should  have  redress  in  damages  on  the  captain's  covenants, 
but  should  not  be  allowed  to  make  a  full  and  literal  perform- 
ance on  his  part  a  prerequisite  to  the  fulfilment  of  the  obliga- 
tion which  they  had  waived. 

How  much  the  question  is  one  of  proportion  and  circum- 
stances appears  from  Jones  v.  Marsh,^  which  though  falling 
literally  within  the  rule  as  stated  by  Sergeant  Williams,  was 
contrary  to  its  spirit.  The  plaintiff  agreed  to  take  all  the 
cheese  made  by  the  defendant  during  the  ensuing  summer,  on 
the  first  of  October, —  $50  to  be  paid  at  once  and  the  residue 
on  delivery.  The  defendant  brought  the  cheese,  but  the  plain- 
tiff was  not  ready  with  the  money ;  and  when  he  tendered  it 
soon  afterwards,  the  defendant  had  disposed  of  the  cheese. 

1  22  Vt  144. 
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The  court  held  that  the  plaintiff  was  not  entitled  to  damages, 
or  even  to  the  $50  which  he  had  laid  down.  If  the  amount 
paid  in  advance  by  a  purchaser  who  failed  to  pay  in  full  could 
be  recovered  back  in  any  case,  there  was  no  such  right  where, 
as  in  the  case  under  consideration,  it  fell  short  of  the  damage 
occasioned  by  the  subsequent  default.  In  the  cases  which  were 
cited  for  the  plaintiff,  the  principal  part  of  the  consideration 
had  been  received  and  enjoyed.  To  warrant  a  recovery  in  the 
absence  of  full  performance,  there  must  have  been  such  an 
acceptance  of  part  as  rendered  it  fraudulent  to  rely  on  the 
non-fulfilment  of  the  rest,  which  could  not  be  said  when,  tak- 
ing the  benefit  with  the  injury,  there  was  a  loss.  The  case  of 
Allen  V.  Sanders,^  is  to  the  same  effect. 

That  the  contract  is  for  several  things  will  not  vary  the  case, 
or  render  a  partial  performance  a  ground  for  compensation  if 
it  is  entire  in  terms,  and  there  is  nothing  in  the  language  of 
the  contract  or  the  nature  of  the  subject-matter  that  makes  it 
divisible,  or  authorizes  the  court  to  resolve  it  into  as  many 
promises  as  there  are  acts  to  be  done.*  In  Chanter  v.  Leese, 
the  declaration  set  forth  that  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  that  the  latter  should  have  the  exclu- 
sive use  of  six  several  patents,  and  should,  in  consideration 
thereof,  pay  £400  a  year.  A  plea  alleging  that  one  of  the 
patents  ^as  invalid,  was  sustained  by  the  court  below,  and 
in  the  Exchequer  Chamber.  Chief  Justice  Tindal  observed 
that  the  patents  had  not  been  assigned,  and  the  whole  matter 
rested  in  contract.  One  of  them  was  confessedly  void,  but 
the  plaintiff's  contention  was  that  the  others  were  valid,  and 
might  be  used  by  the  defendants,  and  that  they  were  bound 
to  perform  their  part  of  the  agreement  by  paying  the  annuity 
and  must  bring  a  cross^action  for  damages  in  respect  to  the 
one  void  patent.  This  reasoning  would  undoubtedly  apply  if 
the  consideration  were  divisible,  and  the  money  payable  by 
the  defendants  had  been  apportioned  by  the  contract  to  the 
different  parts  of  the  consideration.    But  in  the  case  at  bar, 

I  7  B.  Monroe,  698. 

*  Chanter V.  Leese,  4  M.  &  W.  294;  6  id.  698;  Lowber  o.  Bangs, 2  WtJr 
laoe,  728;  Ellen  o.  Topp,  6  £z.  424. 
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the  enjoyment  of  all  the  six  patents  was  the  consideration  for 
every  part  of  the  defendants'  promise,  and  the  annuity  was 
neither  apportioned  l^y  the  contract,  nor  capable  of  being  appor- 
tioned by  a  jury.  All  the  patents  but  one  were  admitted  by  the 
pleadings  tP  be  valid,  but  there  was  no  admission  that  they 
had  been  enjoyed  by  the  defendants  or  averment  to  that  effect 
in  the  declaration.  The  consideration  was  consequently  en- 
tire, and  by  failing  in  one  particular,  failed  as  a  whole.  Had 
it  appeared  aflBrmatively  that  the  other  five  patents  were  en- 
joyed, the  court  would  still  have  thought  that  no  action  could 
be  maintained  on  the  agreement  for  the  annuity,  whatever 
question  might  be  raised  in  some  other  form  as  to  som^  right 
of  compensation  for  such  enjoyment. 

For  like  reasons,  one  at  least  of  the  plaintiff's  promises 
must  have  been  fully  performed;  a  partial  performance  of 
some  or  of  all  of  them  will  not  suffice,  because  the  case  is 
then  virtually  the  same  as  if  he  had  made  a  single  promise 
which  had  remained  unfulfilled.^  So  when  that  which  has 
not  been  done  is  essential  to  the  beneficial  operation  of  that 
which  has  been  done,  both  are  virtually  unperformed  and  will 
not  sustain  a  suit.^ 

The  case  of  Lowber  v.  Bangs,^  may  be  thought  to  carry  this 
principle  to  an  extreme.  A  vessel  was  there  chartered  while 
on  her  way  to  Melbourne,  for  a  voyage  from  Calcutta  to  the 
United  States,  and  the  charter  contained  a  stipulation  that 
she  should  proceed  from  Melbourne  to  Calcutta  *^  with  all  pos- 
sible dispatch."  Before  the  master  could  be  informed  of  this 
agreement  the  vessel  had  left  Melbourne  for  Manilla,  which  is 
out  of  the  direct  course  to  Calcutta,  and  did  not  reach  Cal- 
cutta as  soon  as  she  would  have  done  but  for  the  deviation. 
Freights  had  fallen  during  the  interval,  and  the  charterers 
hired  another  vessel,  and  refused  to  accept  or  load  the  '^  Mary 
Bangs."  A  suit  having  been  brought  for  damages,  it  was 
contended  that  the  undertaking  "  to  proceed  direct "  was  an 
independent  covenant  that  might  be  compensated  by  money, 

1  8ee  Grant  v.  Johnson,  5  N.  T.  247. 

*  Graves  v.  Legg,  9  £x.  700;  Martin  t;.  Schoenberger,  8  W.  &  S.  867. 

•  2  WaUace,  728. 
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and  did  not  entitle  the  defendants  to  treat  the  contract  as  at 
an  end.  This  argument  was  overruled  by  the  court,  and 
judgment  rendered  in  their  favor  on  the  ground  that  time  was 
of  the  essence  of  the  contract,  and  the  delay  fatal  to  the  right 
to  compensation. 

It  may  be  observed,  with  regard  to  this  decision,  that 
although  what  occurs  subsequently  cannot  vary  the  meaning 
of  the  parties  as  expressed  at  the  time,^  a  subsequent  event 
may  be  taken  into  view  in  determining  whether  their  purpose 
has  been  carried  into  effect.^  When  by  the  terms  of  the 
agreement  various  things  are  to  be  done  for  the  attainment 
of  an  end,  it  may  reasonably  be  supposed  that  the  intention 
was  that  the  right  to  compensation  should  depend,  not  on  the 
literal  fulfilment  of  every  one  of  them,  but  on  whether  enough 
was  done  to  produce  the  desired  result ;  and  that  if  the  object 
was  substantially  accomplished  the  contractor  should  be  en- 
titled to  payment :  if  it  failed  through  his  default,  he  should 
have  nothing.^  Such  was  in  effect  the  judgment  in  Stavers 
V.  Curling,^  and  although  the  principle  was  questioned  in 
Behn  v.  Bumess,^  and  may  not  be  so  logical  as  that  which 
was  applied  in  Bangs  v.  Lowber,  it  tends  to  a  more  equitable 
result  ;^  and  should  seemingly,  as  Chief  Justice  Cockburn  inti- 
mated, be  enacted  by  the  Legislature  if  it  cannot  consistently 
be  sanctioned  by  the  courts.^ 

Several  contracts  may  be  embodied  in  the  same  instrument 
which,  though  growing  out  of  the  same  transaction,  are  yet  so 
far  distinct  that  each  may  stand  alone ;  and  hence  when  vari- 
ous acts  are  to  be  performed  by  one  party  and  compensated  by 

1  Behn  v.  Bumess,  8  Best  &  Smith,  761,  767;  Lowber  v.  Bangs,  2 
Wallace,  728,  738. 

s  See  Ellen  v.  Topp,  6  Ex.  424,  441;  Freeman  v.  Taylor,  8  Bing.  124; 
Dimech  v.  Corlett,  12  Moore,  P.  C.  C.  190,  224, 227. 

•  See  Behn  v.  Burness,  1  Best  &  Smith,  866,  887. 

*  Ante. 

•  1  Best  V.  Smith,  877    8  id.  760. 

*  See  Freeman  v.  Taylor,  8  Bing.  124;  Clipsham  v.  Vertae,  6  A.  &  E. 
N.  8.  266;  Tarrabochia  v.  Hickie,  1  H.  &  N.  188;  Dimech  o.  Corlett,  12 
Moore,  P.  C.  C.  190. 

V  1  Best  &  Smith,  877,  887. 
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the  other,  at  a  rate  specifically  designated  for  each,  the  per- 
formance of  one  of  them  may  give  a  right  to  compensation, 
although  the  rest  have  not  been  performed,  and  all  have  a 
common  object  which  fails  in  consequence  of  the  non-fulfil- 
ment of  the  contract  as  a  whole.^ 

In  Knight  v.  The  New  England  Worsted  Co.^  the  agree- 
ment was  twofold  —  that  the  plaintiff  should  give  and  the 
defendants  take  a  lease  of  the  plaintiffs  mill  at  a  certain 
rent,  and  also  for  the  sale  and  delivery  of  the  wool  and 
yams  on  the  premises  at  so  much  a  pound.  The  defendants 
entered  into  possession  of  the  mill  and  goods  and  sold  some 
of  the  yams  on  their  own  account,  but  the  mill  and  stock 
were  destroyed  by  fire  a  few  days  afterwards  and  before  the 
lease  was  executed.  The  court  held  that  though  the  contract 
was  entire,  the  stipulations  with  regard  to  the  real  and  per- 
sonal estate  were  so  far  independent  that  the  defendants  be- 
came owners  of  the  goods  and  answerable  for  the  price  on 
delivery,  and  the  plaintiffs  inability  to  give  a  lease  could  not 
be  relied  on  as  a  defence.  If  the  contract  was  entire  in  its 
origin  relatively  to  the  purpose  for  which  it  was  made,  it  was 
divisible  in  its  operation,  and  although  one  branch  remained 
unfulfilled,  there  was  a  complete  performance  of  another 
which  gave  rise  to  a  definite  obligation  that  might  be 
enforced  in  indebitatus  assumpsit.  A  like  conclusion  was 
reached  in  Stone  v.  Rogers.' 

In  Todd  V.  Summers,*  an  equitable  result  was  attained  by 
treating  covenants  as  independent,  which  to  ordinary  appre- 
hension were  links  in  the  same  chain.  The  plaintiff  there 
agreed  to  sell  to  the  defendants  his  interest  in  a  tract  of 
land ;  for  which  they  were  to  make  him  60,000  staves  by  the 
next  Christmas,  25,000  more  by  the  first  of  May,  1839,  and  a 
like  number  before  the  close  of  the  year,  he  sawing  the  stuff  to 
their  hands.  They  went  into  possession,  and  made  from  18,000 
to  25,000  staves  out  of  timber  sawed  and  furnished  by  the 
plaintiff,  but  he  failed  to  saw  the  residue  of  the  timber,  and 
they  consequently  could  not  make  the  stares.    The  court  held 

1  Tipton  r.  Feitner,  20  N.  Y.  428.  *  2  Cosh.  271. 

s  2  M.  &  W.  448.  «  2  Gratt^  87. 
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that  while  he  was  to  take  the  first  step  by  furnishing  the  mate- 
rials, and  the  defendants'  covenant  to  make  the  staves  would 
consequently  be  dependent  looking  solely  to  the  order  of  time, 
yet  the  efiFect  of  such  a  contention  would  be  to  deprive  the 
plaintiff  of  all  remuneration  for  the  land,  because  the  defend- 
ants were  to  perform  the  work  during  the  year,  and  as  their 
obligation  to  make  the  staves  depended  on  his  to  furnish  the 
lumber,  they  could  not  be  required  to  fulfil  it  after  the  time 
had  gone  by.  The  plaintiff  was  entitled  to  as  much  as  the 
staves  would  have  been  worth  allowing  for  all  losses  growing 
out  of  his  own  failure  to  supply  the  materials.  Covenants, 
though  dependent  in  form,  might  be  construed  as  independent 
when  necessary  to  prevent  a  failure  of  justice,  and  a  party 
who  has  agreed  to  do  two  things,  allowed  to  recover  on  proof 
of  performance  of  one  of  them. 

Here  the  choice  lay  between  denying  the  plaintiff  compen- 
sation in  any  form,  and  compelling  the  defendants,  who  may 
have  had  neither  means  nor  credit,  to  pay  in  money  instead 
of  the  work  which  they  agreed  to  do,  and  would  have  per- 
formed but  for  the  plaintiff's  failure  to  furnish  the  materials. 
The  latter  alternative  may  have  been  the  more  equitable,  but 
it  certainly  was  not  what  the  parties  intended  when  they  en« 
tered  into  the  agreement. 

There  can  be  little  doubt  as  to  the  true  inference  where  the 
larger  part  of  the  consideration  passes  at  the  time,  and  what 
remains  is  a  promise  that  will  not,  if  unfulfilled,  impair  the 
value  of  that  which  has  been  received  by  the  defendant,  be- 
cause it  cannot  reasonably  be  supposed  that  the  plaintiff  is  to 
have  nothing  unless  he  performs  all,  or  that  the  defendant 
can  retain  the  benefit  without  making  the  stipulated  compen- 
sation. A  failure  of  title  to  part  of  the  land,  rights,  or  goods 
conveyed  with  an  express  or  implied  warranty  or  covenant 
for  title,  will  not,  therefore,  as  Lord  Abinger  pointed  out  in 
Chanter  v,  Leese,^  debar  the  vendor  from  maintaining  an  ac- 
tion for  the  price,  although  it  may  be  a  reason  for  deducting  the 
amount  of  the  loss ;  ^  and  the  principle  applies  when  a  breadi 

1  4  M.  &  W.  204. 

*  Goodman  v.  Meriden  Brit.  Co.,  50  Conn.  13&. 
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of  the  landlord's  promise  to  make  improvemeixts  or  ful61  a 
collateral  covenant  in  the  lease,  is  relied  on  as  a  defence  to 
an  action  for  the  rent.^  So  when  the  agreement  is  that  the 
plaintiff  shall  furnish  materials  and  the  defendant  work  them 
np,  a  failure  to  furnish  the  quantity  stipulated  for  will  not 
justify  the  defendant  in  refusing  to  finish  those  already 
received.^ 

The  case  of  Boone  v.  Eyre,'  where  the  principle  was  laid 
down  by  Lord  Mansfield,  is  in  conformity  with  this  view. 
The  plaintiff  conveyed  a  plantation  and  stock  of  slaves,  with 
a  covenant  that  he  had  a  good  title  to  both,  in  consideration 
of  a  covenant  on  the  defendant's  part  to  pay  ^500,  and  an 
annuity  of  £400  yearly  ;  and  a  plea  that  the  plaintiff  was  not 
legally  possessed  of  the  slaves  was  overruled  by  Lord  Mans- 
field, on  the  ground  that  if  such  a  defence  was  allowed  the 
failure  of  a  title  to  a  single  negro  would  operate  as  a  forfeit- 
ure of  the  entire  purchase-money. 

Such  were  the  circumstances  under  which  the  doctrine  was 
originally  advanced,  and  we  may  doubt  whether  there  are  any 
others  where  it  can  properly  be  applied.*  Although  the  ques- 
tion is,  what  the  parties  meant  when  the  contract  was  made, 
and  nothing  that  occurs  afterwards  can  affect  the  inference  to 
be  drawn  from  the  language  used  at  the  time,^  a  subsequent 
event  may  preclude  the  assertion  of  a  right  that  would  other- 
wise be  valid,  and  a  man  who  accepts  a  benefit  under  a  con- 
tract with  notice  that  it  has  been  broken,  will  be  held  to  his 
choice,  and  cannot  treat  the  contract  as  void  although  he 
may  still  be  entitled  to  damages.  The  better  opinion  would 
consequently  seem  to  be  that  when  the  contract  is  purely  ex- 
ecutory, and  nothing  is  done  or  given  when  it  is  made,  the 
subsequent  performance  of  one  of  two  or  more  promises  on 

1  Obenneyer  v.  Nichols,  6  Binn.  150 ;  Liggett  v.  Smith,  8  Watts, 
881 ;  Weaver  v.  Sessions,  6  Taunt.  154. 

«  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  417. 

*  1  H.  Bl.  278. 

*  See  Graves  v,  Legg,  0  Ex.  709 ;  Carter  v.  Seargill,  10  Q.  B.  664; 
Bean  r.  Atwater,  4  Conn.  4;  Jones  v.  Marsh,  24  Yt.  148;  Tompkins  v. 
Elliott,  5  Wend.  406. 

*  Grant  v.  Johnson,  1  Seld.  252;  Lowber  v.  Bangs,  2  Wallace,  27a 
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the  plaintiff's  part,  will  not  warrant  a  recovery  on  a  promise 
on  the  defendant's  part  which  in  the  order  of  time  is  depend- 
ent on  both,  unless  the  benefit  so  conferred  is  accepted  by  the 
defendant,  with  notice  that  the  residue  of  the  consideration 
has  not  been  or  will  not  be  fulfilled.^ ' 

As  was  observed  in  Grant  v.  Johnson,  much  of  the  confu- 
sion in  the  books  arises  from  confounding  the  doctrine  of 
waiver  with  a  rule  of  construction  applicable  to  the  agree- 
ment as  it  came  from  the  hands  of  the  parties.^  A  defendant 
may  waive  performance  by  the  plaintiff,  and  thus  in  the  case 
of  a  covenant  clearly  dependent  render  himself  liable  in  some 
form  of  action,^  but  it  is  only  when  the  consideration  is  divisi- 
ble and  the  payments  are  apportioned  by  the  agreement  to 
the  different  parts  of  the  consideration,  that  the  covenant 
becomes  independent  and  a  recovery  can  be  had  on  the  origi- 
nal contract  without  averring  performance  or  an  excuse  for 
non-performance. 

If  we  now  revert  to  the  question  mooted  in  Simpson  v. 
Crippin,  and  Honck  v.  MuUer,*  it  will  appear  that  unless  an 
agreement  to  deliver  a  gross  amount, — say  two  thousand  tons 
of  iron,  —  in  three  successive  parcels  at  so  much  per  ton,  is  to 
be  regarded  as  three  contracts  for  the  delivery  of  the  respec- 
tive parcels,  contrary  to  the  view  taken  by  Lord  Selborne  in 
Mersey  Steel  &  Iron  Co.  v.  Naylor,  and  by  the  Supreme  Court 
of  the  United  States  in  Norrington  v.  Wright,  the  acceptance 
of  the  first  parcel  will  not  preclude  the  purchaser  from  rely- 
ing on  a  failure  to  deliver  the  second  parcel  as  a  reason  for 
rejecting  the  third,  because  there  is  no  such  relation  between 
what  has  been  done  and  what  remains  unperformed,  as  justi- 
fies an  inference  that  the  end  which  the  parties  had  in  view 
has  been  substantially  attained,  and  the  acceptance  cannot 
operate  as  a  waiver  of  a  default  that  has  not  yet  occurred. 

^  See  Grant  v.  Johnson,  5  N.  T.  247,  252;  Jones  v.  Marsh,  22  Yt.  128; 
Ellen  V.  Topp,  6  Ex.  424,  441;  Legg  v.  Graves,  0  id.  709;  Lowber  o. 
Bangs,  2  Wallaoe,  278. 

>  Havelock  v,  Geddes,  10  East,  555. 

s  Mitchell  o.  Darthez,  2  Bing.  N.  C.  555;  Luoas  v.  Godwin,  3  id.  737. 

«  AnUy  p.  576. 
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So  when  delivery  is  to  take  place  in  parcels  and  the  payments 
are  to  be  made  pro  rata,  a  failure  to  pay  for  any  one  par- 
cel at  the  appointed  time  and  place,  should  preclude  the  buyer 
from  maintaining  an  action  for  a  refusal  to  deliver  the  rest, 
because  the  seller  may  not  only  be  in  want  of  the  money  on 
which  he  relied  for  the  completion  of  the  contract,  but  have 
his  wares  left  on  his  hands  and  be  unable  to  find  another  pur- 
chaser ;  ^  and  as  this  consequence  may  ensue  from  a  failure 
to  pay  for  the  second  parcel,  whether  the  first  has  or  has  not 
been  accepted,  the  rule  should  be  the  same  in  either  event.* 

The  rules  which  have  been  laid  down  for  determining 
whether  a  promise  is  independent,  that  is,  susceptible  of  being 
enforced  without  averring  performance,  tend  to  the  solution 
of  a  single  question :  Did  the  defendant  agree  to  accept  the 
plaintiff's  promise  as  the  equivalent  for  his  own,  and  seek  re- 
dress in  damages  if  it  were  not  fulfilled  ?  because  if  he  did,  he 
obtained  what  he  stipulated  for,  and  if  the  non-fulfilment  of 
the  plaintiff's  promise  is  a  defence  it  must  be  on  some  other 
ground  than  that  of  failure  of  consideration.^ 

While  the  obligation  of  a  parol  contract  is  due  in  every  in- 
stance to  the  consideration,  and  becomes  extinct  if  that  be  not 
fulfilled,  the  application  of  the  principle  depends  on  what  consti- 
tutes the  consideration  in  the  case  in  hand.  Consideration  is 
the  result  of  agreement,  and  may  be  either  performance,  a 
promise  to  perform,  or  a  promise  attended  with  performance. 
The  question  is.  Did  the  defendant  stipulate  for  a  reciprocal  en- 
gagement, or  that  the  plaintiff  would  not  only  promise  but  per- 
form at  or  before  the  period  named  for  the  fulfilment  of  the 
defendant's  promise  ?*  In  the  one  case  the  contract  is  on  trust 
or  credit ;  in  the  other,  if  the  consideration  be  pecimiary  for 
cash.    Which  interpretation   should  be  adopted  depends  on 

^  Withers  v.  Reynolds,  2  B.  &  Ad.  Sd2;  Honck  v.  Muller,  L.  B.  7 
Q.  B.  Div. ;  Robson  v.  Bohn,  27  Minn.  833. 

«  Ante. 

*  Mattock  V.  Kinglake,  10  A.  &  E.  50;  Wilks  v.  Smith,  10  M.  &  W. 
365;  Campbell  r.  Jones,  6  T.  R.  670. 

«  Mattock  V,  Kinglake,  10  A.  &  E.  60;  Wilks  v.  Smith,  10  M.  &  W. 
865,  368. 
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the  language  of  the  parties  as  read  in  the  light  of  the  circum- 
stances. In  the  ordinary  case  of  the  sale  of  a  specific  chattel, 
the  right  of  property  passes  immediately  on  the  completion 
of  the  contract,  while  the  vendor  is  left  to  his  right  of  action 
for  the  price  with  a  lien  on  the  goods  if  they  have  not  been 
delivered,  showing  that  the  consideration  is  not  payment  but 
the  buyer's  promise  to  pay.  If  the  buyer  "has  not  done 
all  that  the  contract  requires,  he  has  done  all  that  consti- 
tutes the  consideration,  properly  so  called,  —  namely,  that 
for  which  the  seller  stipulated  as  the  condition  on  which  he 
was  willing  that  the  thing  sold  should  cease  to  be  his  and 
become  the  purchaser's ;  and  hence  a  failure  to  pay  at  the  time 
prescribed  will  not  annul  the  contract  or  preclude  the  pur- 
chaser from  making  a  subsequent  tender  of  the  purchase- 
money  and  bringing  trover,  if  the  goods  are  withheld.  The 
question,  nevertheless,  is  one  of  intention,  and  when  that  is 
that  payment  shall  be  essential  to  the  passage  of  the  title,  the 
contract  will  be  executory  on  both  sides,  and  if  the  purchase- 
money  be  not  forthcoming  the  seller  is  no  longer  bound,  and 
may  dispose  of  the  goods  as  he  thinks  proper,  and  proceed  to 
recover  damages  for  the  breach. 

The  principle  is  still  clearer  when  the  sale  is  professedly  on 
credit,  because  the  seller  agrees  to  give  not  only  title  but  pos- 
session, and  take  the  purchaser's  promise  as  an  equivalent ; 
and  as  the  consideration  is  complete  as  soon  as  the  contract 
is  executed  it  cannot  fidl  through  a  subsequent  default  in 
payment. 

The  rule  is  the  same  as  regards  executory  contracts  for 
the  sale  of  goods  of  a  certain  kind,  although  somewhat  differ- 
ently applied.  An  agreement  to  deliver  in  consideration  of 
a  promise  to  pay  in  advance,  or  when  the  goods  are  ten- 
dered, is  obviously  a  very  different  thing  from  an  agree- 
ment to  deliver  them  in  consideration  of  a  promise  to  pay  at 
a  subsequent  period.  In  the  latter  case,  the  seller's  obligation 
is  absolute  immediately  on  the  execution  of  the  contract ;  in 
the  former  it  depends  on  the  purchaser's  punctuality ;  and  if 
he  is  behindhand  although  but  for  a  single  day,  he  will  lose 
all  claim  against  the  vendor  and  be  liable  in  damages  for  the 
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excess  of  the  price  over  the  market  value  of  the  goods.  On 
the  other  hand  when  delivery  is  to  precede  payment,  a  failure 
to  tender  the  goods  at  the  appointed  time  will  render  ihe 
seller  answerable  and  discharge  the  purchaser. 

Although  promises  which  in  terms  or  by  implication  are  to 
be  performed  simultaneously,  will  ordinarily  be  interpreted  as 
dependent,  and  sales  for  cash  are  seemingly  within  the  prin- 
ciple, it  does  not  apply  when  the  title  passes  on  the  completion 
of  the  contract.  For  as  the  seller  under  these  circumstances 
impliedly  agrees  to  take  the  buyer's  promise  to  pay  the  price  as 
an  equivalent  for  the  ownership,  and  seek  redress  by  suit  if  it 
be  not  fulfilled,  he  cannot  rely  on  a  failure  to  pay  at  the  day 
as  a  reason  for  refusing  a  subsequent  tender,  or  treating  the 
sale  as  at  an  end.  The  effect  is  the  same  when  an  executory 
contract  is  so  far  fulfilled  by  delivery  and  acceptance  as  to 
vest  the  right  of  property  in  the  purchaser,  for  as  this  cannot 
take  place  without  the  consent  of  both  parties,  prior  breaches 
are  waived  so  far  as  they  relate  to  the  end  in  view,  and  a  sub- 
sequent default  will  not  operate  as  a  defeasance,  miless  it 
grows  out  of  the  non-performance  of  some  stipulation  which 
is  worded  as  a  condition,  or  so  designed.  Hence  the  accept- 
ance of  goods  which  are  delivered  under  an  executory  agree- 
ment will  vest  the  right  of  property  indefeasibly  in  the  pur- 
chaser, whether  they  are  or  are  not  such  as  he  agreed  to  buy,^ 
unless  he  is  ignorant  of  the  defect  and  returns  them  as  soon 
as  it  is  discovered,  although  it  will  not  preclude  a  claim  for 
compensation  for  the  injury  actually  occasioAed  by  the  default. 

The  principle  is  clearly  stated  in  Addison  on  Contracts. 
^'  When  the  sale  is  of  quantity  of  things  of  a  certain  kind,  and 
may  be  fulfilled  by  the  delivery  of  any  goods  answering  to  the 
terms  prescribed,  the  right  of  property  does  not  pass  from 
the  vendor  to  the  purchaser,  and  time  will  in  general  be  of 
the  essence  of  the  contract  so  long  as  the  contract  remains 
executory ;  and  the  purchaser  will  not  be  bound  to  accept  and 
pay  for  the  goods  if  they  are  not  tendered  on  the  day  specified. 
But  if  the  sale  is  of  specific,  ascertained  chattels,  and  the 

1  Parker  v.  Palmer,  4  B.  &  Aid.  887 ;  Chapman  v.  Morton,  11  M.  & 
W.  634. 
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OFwnership  and  right  of  property  in  the  thing  sold  hare  been 
transferred  by  the  bargain  to  the  purchaser,  time  is  not  of  the 
essence  of  the  contract,  and  the  vendor  cannot  repudiate  the 
sale  and  revest  the  right  of  property  and  the  ownership  in 
himself,  and  refuse  to  deliver  the  goods  at  a  subsequent  period 
on  a  tender  of  the  price,  on  the  ground  of  the  non-payment 
thereof  at  the  time  appointed,^  unless  the  sale  has  been  made 
conditional  for  payment  at  the  time  named,  and  it  appears  to 
have  been  the  intention  of  the  parties  that  the  sale  should  be 
at  an  end,  and  the  vendor  entitled  to  sue  for  damages  in  case 
of  the  non-payment  of  the  purchase-money  at  the  appointed 
period."  a 

It  is  established,  in  accordance  with  these  principles,  that  the 
failure  of  the  buyer  of  a  specific  chattel  to  pay  the  price  will 
not  defeat  the  title  which  passed  on  the  completion  of  the  sale, 
or  preclude  him  from  tendering  the  money  subsequently  and 
maintaining  trover  or  replevin ;  and  it  is  immaterial  in  this 
regard  whether  the  sale  is  for  cash  or  on  credit,  or  that  pay- 
ment is  by  the  terms  of  the  agreement  to  precede  delivery.' 

In  Martindale  v.  Smith,  certain  stacks  of  oats  were  sold  with 
an  agreement  that  they  should  be  paid  for  in  twelve  weeks, 
but  might  remain  on  the  premises  for  four  months,  and  should 
then  be  called  for  and  removed  by  the  buyer.  The  latter  did 
not  pay  at  the  time  prescribed,  but  made  a  subsequent  tender, 
which  was  declined  by  the  vendor  who  treated  the  sale  as  an- 
nulled by  the  default,  and  sold  the  oats  to  a  third  person. 
The  buyer  brought  trover ;  and  it  was  contended  for  the  de- 
fence that  the  failure  to  pay  cancelled  the  obligation  to  deliver, 
and  authorized  the  vendor  to  deal  with  the  property  as  his 
own.  Lord  Denman  said,  in  giving  judgment, "  Having  taken 
time  to  consider  of  our  judgment,  owing  to  the  doubt  excited 
by  a  most  ingenious  argument  whether  the  vendor  has  not  a 
right  to  treat  the  sale  as  at  an  end  and  revest  the  property  in 
himself  by  reason  of  the  vendee's  failure  to  pay  the  price  at 

^  Martindale  v.  Smith,  1  Q.  B.  296  ;  Wilmshurst  v.  Bowker,  7  M.  & 
Gr.  792. 

*  Addison  on  Contracts,  286,  Am.  ed. 

•  Martindale  v.  Smith,  1  Q.  B.  895.    Ant€. 
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the  appointed  time,  we  are  clearly  of  opinion  that  he  had  no 
such  right,  and  that  the  action  is  well  brought  against  him. 
For  the  sale  of  a  specific  chattel  on  credit,  though  that  credit 
may  be  limited  to  a  definite  period,  transfers  the  property  in 
the  goods  to  the  vendee,  giving  the  vendor  a  right  of  action 
for  the  price  and  a  lien  upon  the  goods  if  they  remain  in  his 
possession,  till  the  price  be  paid.  But  a  default  in  payment  does 
not  rescind  the  contract  Such  is  the  doctrine  cited  by  Hol- 
royd,  J.,  from  Comyns's  Digest,  in  Tarling  v.  Baxter,^  and  it  will 
be  found  consistent  with  all  the  numerous  cases  referred  to  in 
the  course  of  the  argument.  In  a  sale  of  chattels,  time  is  not 
of  the  essence  of  the  contract  unless  it  is  made  so  by  express 
agreement,  than  which  nothing  can  be  more  easy  by  introduc- 
ing consistent  words  into  the  bargain." 

It  is  a  consequence  of  the  same  principle  that  a  vendor  may 
maintain  an  action  for  the  price,  notwithstanding  a  breach  of 
warranty,  or  in  other  words  of  an  undertaking  for  the  quality, 
kind,  or  fitness  of  the  chattel  which  is  the  subject  of  the  sale. 
For,  as  under  these  circumstances  the  purchaser  agrees  to  buy 
the  very  thing  which  is  offered  or  exhibited,  and  trusts  the 
vendor's  word  for  its  quality  or  kind,  the  title  passes  as  soon 
as  the  thing  is  delivered  or  set  apart,  whether  the  warranty 
is  broken  or  fulfilled. 

Mutual  and  dependent  promises  are  sometimes  said  to  be 
conditions,  but  it  would  be  more  accurate  to  say  that  they  not 
unfrequently  operate  as  if  such  were  the  case.^  Promises 
bind ;  conditions  suspend,  modify  or  vacate ;  and  promises  on 
one  side  to  sell,  and  on  the  other  to  accept  and  pay,  are  not  con- 
ditions in  the  sense  either  of  the  common  or  the  civil  law,  even 
when  each  is  presumably  made  in  consideration  of  the  per- 
formance of  the  other,  and  will  fall  if  it  be  not  fulfilled.  Such 
is  the  established  rule  with  regard  to  parol  contracts,  and 
failure  of  consideration  may  also  be  a  defence  to  a  covenant, 
on  the  equitable  ground  that  a  man  ought  not  to  be  allowed 
to  enforce  a  promise  without  giving  the  equivalent  stipulated 
for  by  the  promisor,  whether  it  is,  or  is  not  set  forth  in  the 
instrument. 

1  6  B.  &  C.  860,  862.      '    •  Behn  v,  Burness,  1  B.  &  S.  877;  3  id.  750. 
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CHAPTER  XXV. 

ENTIRB  AND  DIVISIBLE   CONTRACTS. 

Contracts  to  pay  bj  Instalments  for  a  single  Act  or  Thing.  —  Waiver  of  Default 
by  Acceptance.  —  Structures  imperfectly  erected  on  another's  Land.  —  Re- 
covery upon  substantial  Performance  with  Compensation  for  Defects.  —  De- 
struction of  the  subject-matter  before  the  Completion  of  an  entire  Contract 

The  rule  that  an  entire  contract  must  be  fulfilled  in  every 
particular  to  give  a  right  to  compensation  is  inapplicable 
where  the  performance  is  divisible,  and  the  consideration 
apportioned  to  the  several  parts.^  The  contract  does  not 
cease  to  be  entire,  but  the  language  indicates  an  intention 
that  an  equivalent  shall  be  given  for  what  is  done  or  rendered 
without  waiting  for  the  completion  of  the  whole.^ 

Such  a  case  may,  agreeably  to  the  view  taken  in  some  in- 
stances, grow  out  of  an  agreement  to  serve  for  a  year  at  so 
much  per  month,  or  to  furnish  merchandise  payable  by  the 
load  or  ton,*  or  where  a  builder  stipulates  for  pro  rata  pay- 
ments at  certain  stages,  as  the  work  proceeds,  and  under 
these  circumstances  a  failure  to  complete  the  whole  will  not, 
it  has  been  said,  forfeit  the  right  to  what  has  been  already 
earned.*  Hence,  when  goods  are  sold  deliverable  by  instal- 
ments, and  it  is  incumbent  on  the  buyer  to  pay  for  each  parcel 
when  received,  he  cannot  resist  an  action  brought  for  the 

1  Simpson  ».  Crippin,  L.  R.  8  Q.  B.  14;  Oxendale  r.  Wetherell,  9 
B.  &  C.  386;  Tipton  v.  Feitner,  20  N.  Y.  423;  Lucesco  Oil  Co.  v.  Brewer, 
66  Pa.  351 ;  Morgan  v.  McKee,  77  id.  229.  See  Scott  v.  The  Eittatanning 
Coal  Co.,  89  Pa.  231;  Bellman  v.  Bart,  61  Md.  415. 

*  The  Anglo  Egyptian  Co.  o.  Rennie,  L.  R.  10  C.  P.  271 ;  Grant  o. 
Johnson,  5  N.  T.  247.  See  Mersey  Steel  and  Iron  Co.  v.  Kaylor,  L.  R.  9 
App.  Cases,  434;  Norrington  v.  Wright,  115  U.  S.  188,  204. 

s  Button  V,  Thompson,  L.  R.  4  C.  P.  330;  Withers  v.  Reynolds,  2  B. 
&  Ad.  882;  Tipton  v.  Feitner,  20  N.  Y.  428. 

^  Cunningham  v.  Morxell,  10  Johns.  203;  Bean  tr.  Atwater,  4  Conn.  4. 
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amount  because  a  subsequent  delivery  is  not  made  at  the 
appointed  time.^ 

Such  an  inference  will  not,  however,  ordinarily  be  drawn 
because  delivery  is  to  be  made  in  parcels,  unless  it  also 
appears  that  each  parcel  is  to  be  paid  for  on  delivery.*  The 
motive  presumably  is  convenience,  and  not  to  authorize  the 
plaintiff  to  choose  how  much  or  how  little  he  will  perform, 
and  then  ask  a  court  or  jury  virtually  to  make  a  new  contract 
by  fixing  the  amount  which  he  is  entitled  to  recover.* 

In  the  case  last  cited,  an  agreement  to  deliver  ^^  800  tons 
of  coal,  at  $6.00  per  ton,  on  board  vessels  as  sent  for,  during 
the  months  of  August  and  September,"  was  held  to  be  entire, 
and  to  impose  no  obligation  on  the  purchaser  to  pay  for  each 
cargo,  or  until  the  whole  was  fulfilled.  His  refusal  to  pay 
for  the  first  cargo  consequently  did  not  exonerate  the  vendors, 
or  constitute  a  defence  to  an  action  for  their  failure  to  forward 
the  residue.  Sharswood,  J.,  said  that  if  the  intention  was  that 
each  shipload  should  be  paid  for  on  delivery,  nothing  could  be 
easier  than  to  have  expressed  it  in  terms.  There  might  be,  no 
doubt,  as  Best,  C.  J.,  observed,  in  Mavor  v,  Payne,*  a  principal 
contract  which  was  entire,  and  subordinate  contracts  for  the 
several  parcels.  Such  was  not  the  case  before  the  court ;  but 
if  it  were,  the  suit  was  on  the  entire  contract,  and  the  vendors 
had  brought  suit  and  recovered  on  the  subordinate  contract  in 
another  court. 

Agreeably  moreover  to  the  weight  of  authority,  a  stipula- 
tion that  the  price  shall  be  paid  by  instalments  as  the  goods 
are  delivered  or  the  work  proceeds,  will  not  render  a  contract 
for  an  entire  thing,  —  as,  for  instance,  to  build  a  house  or 
furnish  a  given  weight  or  quantity  of  merchandise, — divisible, 
or  so  apportion  the  consideration  to  the  several  parts  as  to 
dispense  with  an  exact  fulfilment  of  the  whole ;  ^  and  if  the 

1  Withers  v.  Reynolds,  2  B.  &  Ad.  882;  Tipton  v,  Feitner,  20  N.  T. 
423,  426. 

«  Catlin  17.  Tobias,  26  N.  Y.  217;  Harris  v.  Liggett,  1  W.  A  S.  801. 

«  Shinn  V.  Bodine,  60  Pa.  182.  *  2  C.  &  P.  91. 

*  Norrington  ».  Wright,  115  U.  S.  188, 204;  Mersey  Steel  and  Iron  Co. 
V,  Naylor,  L.  R.  9  App.  Cases,  484,  439. 
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contractor  fails  to  do  all,  he  will  not  only  be  precluded  from 
recovering  what  remains  unpaid,  but  may  be  compelled  to 
refund  the  sums  which  he  has  already  received ;  and  it  will 
make  no  difference  that  the  default  arose  without  negligence 
on  his  part,  from  the  destruction  of  the  building  by  fire,  a 
tornado,  or  other  insuperable  cause.^ 

The  true  theory  in  such  cases  appears  to  be,  not  that  the  fail- 
ure to  complete  the  work  is  a  forfeiture  of  the  amount  already 
earned,  but  that  it  entitles  the  employer  to  the  difference 
between  what  is  and  what  ought  to  have  been  done,  which, 
in  the  case  of  a  total  loss  by  fire,  is  the  entire  value  of  the 
building,  less  so  much  of  the  price  as  remains  unpaid. 

Contracts  to  repair  or  alter  an  existing  thing  stand  in  this 
regard  in  marked  contrast  to  contracts  to  construct,  in  being 
subject  to  an  implied  condition  that  the  thing  shall  continue 
to  exist ;  and  if  it  perishes  before  the  work  is  completed,  the 
contractor  will  not  only  be  exonerated,  but  may  be  entitled 
to  compensation  for  what  has  been  actually  rendered  or 
performed.^ 

Although  a  man  need  not  take  less  or  other  than  he  stipu- 
lated for,  he  is  still  free  to  choose,  and  the  acceptance  of  a 
substituted  performance  will  defeat  the  right  to  rely  on  the 
breach  as  an  entire  failure  of  consideration,  although  it  will  not 
preclude  a  claim  for  compensation  for  the  difference  between 
what  is  and  what  ought  to  have  been  performed.*  Such  is  the 
established  rule  when  the  merchandise  delivered  under  an  ex- 
ecutory contract  does  not  correspond  with  its  terms ;  *  and  if 
Tindal,  C.  J.,  inclined  to  an  opposite  view  in  Chanter  v.  Leese,* 
his  language  was  at  variance  with  that  held  in  the  court  below, 

1  Tompkins  v.  Dudley,  25  N.  Y.  272;  Adams  v.  Nichols,  19  Pick.  275; 
Superintendent,  &c.  v.  Bennett,  3  Dutch.  518;  Shaw  t^.  The  Turnpike, 
8  Penrose  &  Watts,  464;  The  School  District  t;.  Dauchy,  25  Conn.  530; 
Jones  V.  Dermott,  2  Wallace,  1;  Fildew  v.  Besley,  42  Mich.  100. 

>  Anglo  Egyptian  Co.  v,  Rennie,  L.  R.  10  C.  P.  271;  Lord  o.  Wheeler, 
1  Gray,  282;  Rawson  v.  Clark,  70  HI.  656. 

*  Richardson  v.  Dunn,  2  Q.  B.  218;  MoCombs  o.  McKennan,  2  W.  & 
S.  216. 

«  Ante.  •  5  M.  &  W.  698. 
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and  may  be  regarded  as  an  obiter  dictvm^  because  the  point  did 
not  arise  on  the  pleadings. 

It  is,  nevertheless,  essential  to  such  a  result  that  the  party 
should  be  aware  of  the  default  which  he  is  alleged  to  have 
condoned;  and  while  one  who  accepts  goods  on  the  1st  of 
July,  which  ought  to  have  been  sent  on  the  Ist  of  June,  can- 
not rely  on  the  delay  as  a  reason  for  rejecting  a  subsequent 
delivery  under  the  same  contract  on  the  1st  of  August,  the 
case  is  widely  different  when  the  first  parcel  arrives  at  the 
appointed  time,  and  the  second  is  too  late.^  Accordingly, 
where  the  contract  was  for  the  sale  of  a  specific  quantity  of 
corn,  to  be  delivered  within  a  designated  period  and  paid  for 
subsequently,  proof  that  part  of  the  corn  had  been  forwarded 
and  accepted  during  the  time  prescribed,  was  held  not  to 
entitle  the  seller  to  the  whole  or  any  part  of  the  price.^  So 
in  Champlin  v.  Rowley*  the  plaintiff  agreed  to  deliver  one 
hundred  tons  of  pressed  hay  before  the  close  of  navigation, 
for  which  the  defendant  was  to  pay  $100  down,  and  the 
residue  when  the  whole  should  be  delivered.  He  paid  the 
amount  due  in  advance,  and  received  and  used  or  sold  half  of 
the  hay ;  but  the  delivery  was  interrupted  by  the  ice  and  not 
resumed  until  the  following  spring.  The  court  held  that  the 
defendant  was  not  answerable  for  the  whole  or  any  part  of 
the  hay.  He  did  not  by  receiving  part,  when  there  was  no 
reason  to  suppose  that  the  rest  would  not  be  sent,  waive  a 
default  that  had  not  occurred.  These  decisions  contravene 
the  doctrine  enunciated  in  Honck  v.  MuUer,*  that  renuncia- 
tion comes  too  late  after  part  has  been  received,  though  under 
the  belief  that  the  whole  will  be  fulfilled. 

The  acceptance  must  also  be  voluntary  under  circumstances 
which  leave  the  defendant  free  to  choose.*^  A  man  who  keeps 
and  uses  goods  knowing  that  they  are  sent  with  a  view  to 
remuneration,  may  be  compelled  to  pay  although  he  never 
ordered  them  or  they  are  not  such  as  he  agreed  to  take ;  but 

»  Catlin  17.  Tobias,  26  N.  T.  217;  Kein  ».  Tapper,  52  id.  650. 

«  Witherow  v.  Witherow,  16  Ohio,  28S.  »  18  Wend.  268. 

«  L.  R.  7  Q.  B.  Div.  92,  99;  ante. 

*  Olnutead  v.  Beale,  19  Pick.  528;  Fazson  v.  Mnmford,  2  Maas.  407. 
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he  is  not  bound  to  refrain  from  using  his  land  because  it  is 
occupied  by  a  building  or  other  structure,  which  however 
useful  or  beneficial  does  not  conform  to  the  terms  of  the 
agreement.^ 

In  Ellis  V.  Hamlen^  a  builder  who  had  not  fulfilled  the 
contract  as  regarded  some  of  the  joists  and  materials, 
sought  to  recover  under  the  common  counts  on  the  ground 
that  the  defendant  having  received  a  benefit,  was  liable  on  an 
implied  promise  to  pay  what  it  was  worth.  A  nonsuit  was 
entered  at  the  trial,  and  the  court  refused  a  motion  to  take 
it  off.  "  The  defendant,"  said  Sir  James  Mansfield,  *•  agreed 
to  have  a  building  of  such  and  such  dimensions.  Is  he  to  have 
his  ground  covered  with  buildings  of  no  use,  which  he  would 
be  glad  to  see  removed,  and  is  he  to  be  forced  to  pay  for  them 
besides?  It  is  said  he  has  the  benefit  of  the  houses,  and 
therefore  the  plaintiff  is  entitled  to  recover  on  a  quantum 
valebant.  To  be  sure,  it  is  hard  that  he  should  build  houses 
and  not  be  paid  for  them ;  but  the  difficulty  is  to  know  where 
to  draw  the  line,  for  if  the  defendant  is  obliged  to  pay  for 
one  deviation  from  the  contract,  he  may  equally  be  obliged 
to  pay  for  anything,  how  far  soever  distant  from  what  the 
contract  stipulated  for." 

It  was  decided  in  like  manner  in  Mehurin  v.  Stone'  that 
'^when  the  stipulations  which  are  conditions  precedent  in  a 
contract  for  the  erection  of  a  structure  on  another's  land  have 
not  been  substantially  fulfilled,  the  party  in  default  cannot 
maintain  an  action  either  on  the  contract  originally  made, 
or  on  an  obligation  arising  out  of  the  use  and  occupation 
of  the  building  as  incident  to  the  possession  and  ownership 
of  the  land.  No  recovery  can  be  had  upon  a  qtiantum  meruit^ 
because,  where  the  contract  is  express,  none  can  be  implied 

1  Munroe  v.  Butt,  8  E.  &  B.  738;  Smith  ».  Brady,  17  N.  T.  173; 
Tompkins  v.  Dudley,  26  id.  272;  Glacius  r.  Black,  50  id.  146;  Miller  v. 
McCaffrey,  9  Pa.  245,  249;  Bryant  o.  Stilwell,  24  id.  314;  Brewer  r. 
Tysor,  8  Jones  (N.  C),  181 ;  Mehurin  o.  Stone,  37  Ohio  St.  49;  Olmstead  v. 
Beale,  19  Pick.  528;  Hartupee  v.  Pittsburgh,  97  Pa.  107;  Shaw  v.  Turn- 
pike Co.,  8  Penrose  &  Watts,  464;  Fildew  v.  Besley,  42  Mich.  100. 

«  8  Taunt.  52.  •  87  Ohio  St.  49. 
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relating  to  the  same  subject-matter.  The  principle  that  con- 
ditions precedent  to  the  right  to  compensation  for  labor  done 
or  materials  furnished  must  be  substantially  performed,  in 
order  to  put  the  other  party  in  default,  is  of  universal  applicar 
tion,  admitting  of  no  exceptions." 

So  nothing  is  due  for  the  partial  fulfilment  of  an  agreement 
to  act  as  mate  of  a  vessel  during  an  entire  voyage,  or  to  haul 
a  pile  of  wood  for  coaling.  There  may  be  a  benefit,  but  there 
is  no  acceptance,  because  it  is  not  in  the  power  of  the  em- 
ployer to  render  back  what  he  has  received.*  In  Lantry  v. 
Parks,  the  contract  was  for  six  months'  service,  at  $20  per 
month.  The  plaintiff  worked  for  a  month,  and  left  without 
any  better  reason  than  his  own  pleasure  or  convenience,  and 
the  decision  was  that  his  employer  owed  him  nothing.  The 
courts,  nevertheless,  in  cases  of  this  description  incline  to 
avoid  the  hardship  that  might  result  from  the  letter  of  the 
rule,  by  laying  hold  of  any  circumstance  that  tends  to  show  an 
understanding  that  the  compensation  should  be  in  the  ratio  of 
the  time,  —  as  for  instance,  that  the  wages  were  paid  by  the 
week  or  month  ,^  —  and  was  carried  in  Britton  v.  Turner  to  the 
extent  of  deciding  that  the  plaintiff,  who  after  agreeing  to 
work  for  a  year  had  left  the  defendants  service  without 
cause  at  the  expiration  of  six  months,  might  recover  on  a 
qtiarUtim  meruit  for  the  time  during  which  he  was  actually 
employed. 

It  was  declared  at  one  period  in  Massachusetts,  that  even 
where  there  is  such  a  failure  in  the  performance  of  the  work 
or  character  of  the  materials,  that  the  contractor  pannot  main- 
tain an  action  on  the  agreement,  he  may  yet,  where  "  they  are 
of  some  value  and  benefit  to  the  other  contracting  party,  re- 
cover on  a  qfiantum  valebant  for  the  materials."  It  is,  agree- 
ably to  this  view,  "  conformable  to  justice,  that  the  party  who 
has  the  possession  and  enjoyment  of  the  labor  and  materials 
of  another  shall  be  held  to  pay  for  them,  so  as  in  all  events 

1  Cutter  V.  Powell,  6  T.  R.  820;  2  Sm.  L.  C.  1;  Harris  v,  Liggett, 
1  W.  &  S.  301;  Larkin  r.  Buck,  11  Ohio,  561;  Badgley  v.  Heald,  4  Gil- 
man,  64;  Lantry  v.  Parks,  S  Cow.  63;  Miller  o,  Goddard,  84  Me.  102. 

'  See  2  Sm.  L.  C.  8  Am.  ed.  43. 
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that  he  shall  lose  nothing  by  the  breach  of  the  contract."* 
This  doctrine  has  been  recognized  or  applied  in  some  other 
States; 2  but  was  virtually  overruled  in  Olmstead  v.  Beale,*  and 
is  contrary  to  the  weight  of  English  and  American  author- 
ity.* What  constitutes  such  a  waiver  or  acceptance  as  will 
render  the  defendant  answerable,  notwithstanding  a  failure 
of  performance,  was  clearly  shown  by  Comstock,  C.  J.,  in 
Smith  V.  Brady .^  "  No  doubt,"  said  he,  "  a  person  may  volun- 
tarily accept  a  benefit  under  a  contract  of  which  the  conditions 
precedent  have  not  been  performed  by  the  other  party,  and 
he  may  do  this  in  such  circumstances  that  a  new  obligation 
to  pay  for  the  benefit  will  arise.  Thus,  if  A  should  agree 
to  manufacture  and  deliver  to  B  a  carriage  of  a  particular 
kind,  and  should  make  a  different  one,  B  may  elect  whether 
he  will  take  it  or  not.  Until  he  so  elects,  he  has  no  property 
in  the  fabric.  If  he  voluntarily  accepts  the  article,  he  thereby 
either  waives  the  objections  which  he  might  make  to  it  and  is 
liable  to  pay  for  it  according  to  his  contract,  or  a  new  assump- 
sit  arises  from  the  act  of  acceptance  as  though  no  previous 
agreement  had  existed.  The  case  cited  on  the  argument  of 
Vanderbilt  v.  The  Eagle  Iron  Works,^  was  determined  very 
distinctly  upon  these  principles.  But  the  rule,  as  it  is  well 
settled  with  us,  allows  a  party  to  retain  without  compensation 
the  benefits  of  a  partial  performance,  where  from  the  nature 
of  the  contract  he  must  receive  such  benefits  in  advance  of 
a  full  performance,  and  by  its  terms  or  just  construction  he 
is  under  no  obligation  to  pay  until  the  performance  is  com- 
plete. Thus«  if  a  person  eugages  to  perform  a  year's  labor 
for  another,  and  payment  is  to  be  made  when  the  labor  is 

^  Hayward  v.  Leonard,  7  Pick.  181 ;  Smith  v.  The  First  Cong.  Meet- 
ing House,  8  id.  178. 

s  McKinney  v.  Springer,  8  Ind.  69;  Britton  v.  Turner,  6  N.  H.  481. 

«  19  Pick.  628. 

«  Mehurin  v.  Stone,  87  Ohio  St.  49;  Smith  v.  Brady,  17  N.  Y.  78; 
McMillan  v.  Yanderlip,  12  Johns.  165;  Thorpe  v.  White,  13  id.  63;  Jen- 
nings V.  Camp,  8  id.  94;  Champlin  v.  Rowley,  13  Wend.  258;  18  id.  187; 
Paige  V.  Ott,  6  Den.  406;  Pike  v.  Butler,  4  Comst.  860;  Pollman  v.  Cor- 
ning, 6  Seld.  98. 

»  17  N.  Y.  78.  •  25  Wend.  665. 
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done,  in  such  a  case  the  employer  necessarily  receives  the 
benefit  of  each  day's  service  when  it  is  performed  ;  yet  if  the 
laborer  without  just  cause  abandons  the  service  at  any  time 
however  short,  before  the  year  has  expired,  he  can  recover  no 
part  of  his  wages.^  So  the  contract  may  be  to  sell  and  deliver 
goods  at  different  times,  to  be  paid  for  when  the  whole  are 
received.  If  the  vendor  refuses  to  perform  entirely  without 
good  cause,  the  purchaser  is  neither  bound  to  pay  for  nor  to 
return  the  goods  received  in  part  performance.^  If  A  should 
agree  to  plow  the  field  of  B,  consisting  of  twenty  acres,  at  a 
given  price  for  the  whole  service,  or  at  so  much  per  acre  to 
be  paid  when  the  service  is  done,  and  after  plowing  nineteen 
acres  should  abandon  the  contract,  he  can  recover  nothing  for 
his  work.  The  owner  of  the  field  may  enter,  sow  it  with  his 
grain  and  reap  the  harvest,  thus  enjoying  fully  the  benefits  of 
the  part  performance.  In  so  doing  he  waives  nothing,  because 
he  cannot  reasonably  do  otherwise.  He  is  not  obliged  to 
abandon  his  field  in  order  to  be  enabled  to  insist  upon  the  con- 
dition of  the  contract.  Closely  analogous  is  the  case  of  a 
building  contract.  The  owner  of  the  soil  is  always  in  posses- 
sion. The  builder  has  a  right  to  enter  only  for  the  special 
purpose  of  performing  his  contract.  Each  material  as  it  is 
placed  in  the  work  becomes  annexed  to  the  soil,  and  thereby 
the  property  of  the  owner.  The  builder  would  have  no  right 
to  remove  the  brick  or  stone  or  lumber  after  annexation,  even 
if  the  employer  should  unjustifiably  refuse  to  allow  him  to 
proceed  with  the  work.  The  owner,  from  the  nature  and  ne- 
cessity of  the  case,  takes  the  benefit  of  part  performance,  and 
therefore  by  merely  so  doing,  does  not  necessarily  waive  any- 
thing contained  in  the  contract.  To  impute  to  him  a  volun- 
tary waiver  of  conditions  precedent  from  the  mere  use  and 
occupation  of  the  building  erected,  unattended  by  other  cir- 
cumstances, is  unreasonable  and  illogical,  because  he  is  not 
in  a  situation  to  elect  whether  he  will  or  will  not  accept  the 
benefit  of  an  imperfect  performance.  To  be  enabled  to  stand 
upon  the  contract,  he  cannot  reasonably  be  required  to  tear 
down  and  destroy  the  edifice  if  he  prefers  it  to  remain.    As 

'  Cases  Bupra.  '  Champlin  v.  Rowley,  supra. 
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the  erection  is  his  by  annexation  to  the  soil,  he  may  suffer 
it  to  stand ;  and  there  is  no  rule  of  law  against  his  using  it 
without  prejudice  to  his  rights." 

A  waiver  may  also  be  inferred  from  evidence  that  the  de- 
fendant's attention  was  called  to  a  change  in  the  mode  or 
plan  of  the  work,  or  the  character  of  the  materials,  and  that  he 
signified  his  assent  or  failed  to  object  to  the  alteration.  To 
render  silence  equivalent  to  assent,  it  must,  nevertheless,  be 
incumbent  on  the  party  to  speak ;  and  in  Pike  v,  Butler,^  the 
court  held  that  where  the  buildings  erected  by  a  tenant  dur- 
ing his  lease  did  not  correspond  with  its  terms,  the  landlord 
was  not  bound  to  pay  for  them,  although  he  knew  of  the  devi- 
ation while  the  work  was  going  on  and  did  not  object,  because 
it  is  the  duty  of  the  person  who  does  the  work  and  not  of  him 
for  whom  it  is  done,  to  see  that  the  agreement  is  fulfilled. 
A  waiver  or  estoppel  cannot  justly  be  deduced  from  standing 
by  or  looking  on  without  objecting,  unless  the  opposite  party 
was  proceeding  ignorantly  and  it  became  a  duty  to  set  him 
right.  If  a  man  wilfully  builds  on  my  land,  or  breaks  his  con- 
tract with  me,  my  acquiescence  at  the  time  will  not  preclude 
an  action  for  redress.^ 

It  is,  moreover,  essential  to  a  waiver  that  the  party  should 
have  knowledge  or  notice  of  the  default  which  he  is  alleged  to 
have  condoned ;  and  the  fact  that  the  defendant  paid  large 
sums  of  money  while  the  work  was  going  on,  in  pursuance  of  a 
satisfactory  report  from  an  engineer  in  his  employ,  will  not 
debar  him  from  relying  on  the  non-fulfilment  of  the  contract 
as  a  defence,  unless  the  default  is  so  obvious  that  the  engineer 
not  only  might,  but  must  be  presumed  to  have  been  aware  of 
its  existence.^ 

It  has  been  held  in  various  instances  that  a  waiver  cannot 
be  given  in  evidence  unless  it  is  set  forth  in  pleading,  so  that 
the  defendant  may  come  prepared  to  meet  the  issue.^    Such, 

>  4  Comst.  360. 

>  2  Sm.  L.  C.  8  Am.  ed.  891 ;  Yoong  v.  White,  5  Watte,  400;  Harte- 
pee  V.  City  of  Pitteburgh,  97  Pa.  107. 

«  Hartupee  v.  City  of  Pittsburgh,  97  Pa.  107. 
«  Mehurin  v.  Stone,  37  Ohio  St.  49;  Pahner  v.  Sawyer,  114 
1;  Alexander  p.  Hoffman,  3  Harrie,  382. 


Digitized  by  VjOOQIC 


BNTIRB  AND  DIVISIBLB  GOKTBACTS.  627 

no  donbt,  is  the  rule  where  the  plaintiff  declares  specifically 
on  the  contract,  though  not  when  the  question  arises  under 
the  common  counts  unless  there  is  a  variance  from  the  bill  of 
particulars. 

It  is  not  less  well  established,  on  grounds  which  are  equita- 
ble rather  than  logical,  that  where  the  agreement  is  substan- 
tially performed  as  regards  form,  workmanship,  and  materials, 
the  contractor  may  be  entitled  to  recover  notwithstanding 
slight  or  immaterial  deviations  which  do  not  impair  the  value 
or  usefulness  of  the  structure  as  a  whole.^  The  rule  was 
stated  in  Hayward  v.  Leonard,^  in  terms  that  were  criticised 
in  Smith  v.  Brady  as  much  too  broad,  but  the  language  held 
subsequently  in  Olmstead  v.  Beale  ^  accords  with  the  view  pre- 
sented above  and  the  general  course  of  decision. 

"  Formerly,"  said  Okey,  J.,  in  Kane  v.  The  Stone  Co.,  "  there 
could  be  no  recovery  on  a  contract  like  this,  unless  the  agree- 
ment was  strictly  performed.  But  the  rigid  rule  upon  this 
subject  has  been  relaxed,  and  now,  where  the  builder  acts  in 
good  faith,  there  may  be  such  recovery,  although  there  may 
not  have  been  literal  performance.*  What  is  essential  and 
indispensable  to  a  recovery  is  substantial  compliance  with  the 
agreement.  This  is  not  a  suit  on  a  quantum  meruit,  but  an 
action  on  the  contract.  No  evidence  was  offered  as  to  the 
value  of  the  work  or  materials,  but  evidence  was  offered  as 
to  damages  that  may  have  been  sustained  by  the  failure  to 
strictly  comply  with  the  agreement.  The  action  is  properly 
prosecuted  on  the  contract,  and  the  measure  of  recovery  is 
the  sum  stipulated  in  the  agreement,  less  the  damages  sus- 
tained by  a  failure  to  strictly  perform."  *  A  like  measure  of 
damages  was  applied  in  McKinney  v.  Springer.^ 

1  Goldsmith  v.  Hand,  26  Ohio  St.  101;  Mehurin  v.  Stone,  37  id.  49; 
Kane  9.  Stone  Co.,  39  id.  1 ;  The  Danville  Bridge  v.  Pomeroy,  8  Harris, 
182;  Ellis  v.  Lane,  85  Pa.  265;  Preston  v.  Finney,  2  W.  &  S.  53,  65; 
Nolan  V.  Whiting,  88  N.  T.  648;  Johnson  v,  DePeyster,  60  id.  666; 
Glacius  p.  Black,  60  id.  145;  Phillip  v.  Gallant,  62  id.  256. 

«  7  Pick.  181.  «  19  Pick.  528. 

«  Goldsmith  v.  Hand,  26  Ohio  St.  101;  Mehnrin  v.  Stone,  87  id.  49. 

•  Nolan  V.  Whitney,  88  N.  Y.  64a  «  3  Ind.  69. 
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The  latitude  thus  given  does  not  warrant  any  material  de- 
parture from  the  plan  or  specifications  either  as  regards 
materials  or  design ;  and  if  such  a  deviation  occurs  it  cannot 
be  excused  on  the  ground  that  the  change  is  beneficial,  and 
adds  to  the  beauty  or  stability  of  the  work.^  The  owner  is 
entitled  to  the  thing  he  contracted  for  and  no  other ;  and  if 
the  contractor  gives  him  a  different  thing  though  it  be  more 
valuable  or  useful,  the  goodness  of  his  intentions  and  the 
benefit  conferred  do  not  constitute  a  legal  ground  for  remu- 
neration.2 

It  was  accordingly  declared  in  Olmstead  v,  Beale,  tliat  the 
equitable  principle  advanced  in  Hayward  v.  Leonard,^  and 
other  cases  belonging  to  the  same  category,  is  of  recent 
growth,  and  only  extends  "  to  unimportant  accidental  and 
unintentional  deviations,  which  from  the  differences  of  opin- 
ion that  so  often  exist  in  relation  to  the  exact  requisition  in 
the  details  of  a  special  contract,  had  become  indispensable  to 
the  administration  of  justice  in  such  cases.  But  where  there 
is  an  important  and  voluntary  deviation  or  omission  from  the 
contract,  the  doctrine  of  Faxon  v.  Mansfield  *  will  apply,  and 
the  contractor  can  have  no  remedy  for  the  materials  furnished 
and  the  services  performed." 

Every  one,  said  Comstock,  C.  J.,  in  Smith  v.  Brady,*  "  has 
a  right  to  build  his  house,  his  cottage,  or  his  store  after  such 
a  model  and  in  such  style  as  shall  best  accord  with  his  no- 
tions of  utility,  or  be  most  agreeable  to  his  fancy.  The  spe- 
cifications of  the  contract  become  the  law  between  the  parties 
until  voluntarily  changed.  ...  If  the  owner,  having  regard 
to  strength  and  durability,  has  contracted  for  walls  of  speci- 
fied materials,  to  be  laid  in  a  particular  manner,  or  for  a 
given  number  of  joists  and  beams,  the  builder  has  no  right 
to  substitute  his  own  judgment  or  that  of  others.  Having 
departed  from  the  agreement,  if  performance  has  not  been 
waived  by  the  other  party,  tiie  law  will  not  allow  him  to 

^  Goddard  t;.  Beboat,  40  Ind.  114. 

<  Mehurin  v.  Stone,  37  Ohio  St.  49;  Smith  v.  Brady,  17  N.  Y.  173; 
Olmstead  v.  Beale,  19  Pick.  528. 

•  7  Pick.  181.  *  2  Man.  147.  »  17  N.  Y.  182. 


Digitized  by  VjOOQIC 


ENTIBE  AND  DIVISIBLE  CONTBACTS.  629 

allege  that  he  has  made  as  good  a  building  as  the  one  he 
engaged  to  erect.  He  can  demand  payment  only  upon  and 
according  to  the  terms  of  his  contract ;  and  if  the  conditions 
on  which  payment  is  due  have  not  been  performed,  then  the 
right  to  demand  it  does  not  exist.  To  hold  a  different  doc- 
trine would  be  simply  to  make  another  contract,  and  would 
be  giving  to  parties  an  encouragement  to  violate  their  engage- 
ments, which  the  just  policy  of  the  law  does  not  permit." 

The  diflBculty  in  cases  of  this  description  is  to  know  what 
constitutes  a  substantial  performance,  or  distinguish  a  techni- 
cal and  unimportant  deviation  from  one  which  is  material ; 
and  unless  the  question  is  regarded  as  one  of  law  instead 
of  being  thrown  into  the  jury-box,  the  principle  is  of  little 
worth.  It  seems  to  have  been  regarded  in  the  former  aspect 
in  Mehurin  v.  Stone,  where  the  court  said  that  if  the  facts 
had  appeared  on  the  face  of  the  pleadings  judgment  would 
have  been  entered  for  the  defendant ;  and  the  result  should 
be  the  same  when  they  are  proved  or  admitted  at  the  trial. 
Agreeably  to  the  New  York  authorities,  what  is  material  may 
be  a  legal  question ;  but  whether  a  specific  breach  or  devia- 
tion comes  within  the  rule  must  be  left  to  the  jury  as  matter 
of  f  act.^ 

Under  the  view  taken  in  Pennsylvania,  and  which  generally 
prevails,  the  substantial  performance  which  entitles  the  plain- 
tiff to  recover  is  not  inconsistent  with  the  existence  of  de- 
fects, which  give  the  defendant  a  right  to  compensation ; 
and  the  verdict  should  then  be  for  the  contract  price,  less 
such  a  sum  as  will  afford  compensation  for  what  remains  un- 
done or  has  been  ill  performed.* 

The  line  is  closely  drawn  in  the  following  citation  from  the 
judgment  in  Mehurin  v.  Stone,^  though  not  more  strictly  than 
is  requisite  to  hold  men  to  their  agreements.  "  In  the  present 
case  the  deviation  from  the  contract  above-mentioned  cannot 

1  Johnson  v.  DePeyster,  50  N.  Y.  660;  Glacins  v.  Black,  id.  145; 
Phillip  V,  Gallant,  62  id.  256;  Nolan  v.  Whitney,  88  id.  648. 

^  Monocacy  Bridge  Co.  v.  American  Iron  Bridge  l^g.  Co.,  88  Pa.  517, 
524. 

•  87  Ohio  St  49. 
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be  regarded  as  slight  or  non-substantial.  The  defendant — as 
the  contract  must  be  construed  unaided  by  any  light  that  ex- 
trinsic proof  may  have  thrown  around  it  —  stipulated  for  a 
solid  bed  of  stone,  well  cemented  together,  for  a  foundation 
for  the  vault ;  and  for  its  front  he  stipulated  for  a  marble  slab 
or  block  for  the  space  immediately  below  the  roof,  that  would 
materially  add  to  its  beauty,  if  not  to  its  strength  and  durar 
bility.  To  the  fulfilment  of  these  stipulations  he  was  clearly 
entitled.  It  is  quite  immaterial  whether,  in  the  judgment  of 
the  plaintiffs  or  others,  the  structure  as  completed  was  as 
durable  as  the  one  contracted  for  or  not.  It  was  the  right  of 
the  defendant  to  consult  his  own  judgment  and  tastes,  and  to 
provide  for  the  construction  of  a  vault  that  would  best  accord 
therewith ;  and  having  provided,  by  the  specifications  of  his 
contract,  for  a  foundation  of  a  given  character,  and  for  one 
block  of  marble  to  fill  the  gable  of  the  vault,  he  was  entitled 
to  a  substantial  compliance  by  the  plaintiffs  before  he  would 
be  called  upon  to  pay  any  part  of  the  agreed  compensation." 

The  rule  that  so  long  as  anything  remains  to  be  per- 
formed under  an  entire  executory  contract  nothing  is  done, 
applies,  although  the  agreement  is  to  manufacture  or  con- 
struct a  thing  which  is  nearly  finished  and  would  be  com- 
pleted but  for  a  hurricane,  fire,  or  other  inevitable  accident, 
and  although,  as  in  the  case  of  a  building  contract,  the 
structure  is  erected  on  the  land  of  the  person  for  whom  the 
work  is  done,  and  therefore  seemingly  within  the  maxim, 
res  petit  domino.  There  may  be  no  fault  on  the  builder's 
part,  but  so  long  as  he  is  or  ought  to  be  in  charge  the 
responsibility  is  his;  and  as  the  owner  is  not  benefited  and 
has  no  means  or  opportunity  to  guard  against  the  loss,  it 
cannot  equitably  be  thrown  on  him,  or  the  case  treated  as  an 
exception  to  the  general  rule  that  nothing  is  done  on  an  ex- 
ecutory contract  until  it  is  fulfilled.  The  builder  must  con- 
sequently begin  again  and  restore  what  has  been  injured  or 
consumed,  and  if  he  fails  to  do  so  will  not  only  be  unable  to 
maintain  an  action  for  the  price,  but  may  be  compelled  to  re- 
fund what  he  has  received  in  advance  or  as  a  part-payment. 
Impossibility  is  not  a  defence  at  common  law,  and  if  it 
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were  tbere  is  no  impossibility  but  merely  increased  labor  and 
expense,  which  must  be  borne  by  the  contractor  as  incident 
to  the  obligation  incurred  by  entering  into  the  agreement. 
The  law  has  been  so  held  in  various  instances,^  and  was  ap- 
plied in  Tompkins  v.  Dudley,  although  the  house  was  under 
roof,  and  floored  and  plastered  when  the  fire  occurred,  and 
what  remained  to  be  done  would  not  have  cost  more  than 
950.  In  like  manner,  where  the  building  falls,  or  is  in  an  un- 
safe and  dangerous  condition  in  consequence  of  the  marshy 
and  treacherous  nature  of  the  soil,  the  contractor  must  secure 
a  firm  foundation  by  driving  piles,  and  should  that  prove 
impracticable  will  still  be  answerable  for  the  loss  arising 
from  a  risk  which  he  voluntarily  assumed.^ 

The  question  arose  in  Adams  v.  Nichols,^  on  an  action 
against  a  surety  for  the  failure  of  the  principal  contractor  to 
finish  a  house  which  had  been  destroyed  by  fire  when  near 
completion ;  and  it  was  said  to  be  clear  that  had  the  article  to 
be  made  been  a  coach  or  a  vessel,  or  a  chattel  of  any  kind,  the 
materials  in  the  first  instance,  and  the  article  itself  in  every 
stage  of  its  progress  towards  completion  would  have  been  at 
the  risk  of  tiie  builder,  and  the  principle  was  not  less  applica- 
ble because  the  thing  to  be  manufactured  was  attached  to  the 
freehold.* 

A  like  decision  was  made  in  The  School  District  v.  Dauchy.^ 
The  defendant  there  agreed  to  build  a  school-house  for  the 
sum  of  $2,469  by  the  1st  of  May,  1854,  the  price  to  be  paid 
by  instalments  as  the  work  progressed.  The  first  instalment 
of  $1,000  was  paid,  and  the  school-house  was  nearly  finished, 
when  it  was  struck  by  lightning  and  consumed.  The  defend- 
ant having  declined  to  erect  another  building  in  the  place  of 
that  destroyed,  the  plaintiff  brought  suit  for  the  non-perform- 
ance of  the  contract,  and  was  held  entitled  to  recover  back 
the  amount  paid  in  advance,  although  the  accident  might 

1  Tompkins  v,  Dudley,  25  N.  Y.  272;  Adams  v.  Nichols,  19  Pick.  276; 
School  District  No.  1  v.  Dauchy,  26  Conn.  530;  Fildew  v,  Besley,  42 
Mich.  100. 

<  Superintendent  and  Trustees  of  Public  Schools  of  Treuton  v.  Ben- 
nett,  8  Dutch.  518;  Jones  v.  Dermott,  2  Wallace,  1. 

*  19  Pick.  275.        «  Kein  v.  Tapper,  52  N.  Y.  550.        •  25  Conn.  580. 
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have  been  an  answer  to  a  claim  for  damages  for  the  failure  to 
complete  the  school-house  at  the  appointed  time. 

The  rule  applies  with  equal  strictness  to  executory  con- 
tracts of  sale,  wliether  they  are  in  genere  or  for  the  delivery 
of  specific  chattels;  and  if  any  of  the  goods  perish  before 
all  is  done  that  is  requisite  to  pass  the  title  to  the  whole, 
no  portion  of  the  purchase-money  can  be  recovered,  although 
some  of  them  were  weighed,  measured,  or  sampled,  and  set 
apart  for  the  buyer  before  the  loss  occurred.^ 

The  rule  was  strictly  followed  in  Kein  v.  Tupper.  The 
plaintiffs  there  contracted,  on  the  3d  of  July,  1868,  to  sell, 
and  the  defendants  to  purchase,  119  bales  of  A.  cotton,  de- 
scribed by  marks,  at  31  ^  cents  per  pound,  payable  in  cash  on 
delivery.  The  sale  was  negotiated  through  brokers,  who 
acted  for  their  principals,  and  bought  and  sold  notes  were 
delivered  reciprocally.  The  sale  was  to  be  by  sample,  the 
cotton  to  be  weighed  and  samples  taken  and  compared  with 
the  original  samples  in  the  hands  of  the  brokers.  The  plain- 
tiffs gave  the  defendants'  broker  an  order  on  the  warehouse 
where  the  cotton  was  stored  for  the  119  bales,  and  the  broker's 
clerk  indorsed  upon  the  order  a  direction  to  re-store  on  ac- 
count of  defendants.  On  the  15th  of  July,  70  bales  of  the 
cotton  were  taken  out  of  the  warehouse,  weighed  and  sampled, 
and  returned  to  the  warehouse  in  accordance  with  the  indorse- 
ment. On  account  of  the  lateness  of  the  hour,  the  weighing 
and  sampling  of  the  residue  was  deferred  until  the  next  day. 
That  night  the  warehouse  was  burned,  and  its  contents  dam- 
aged, or  destroyed.  Seventy-eight  of  the  bales  which  had  been 
weighed  and  sampled  were  saved  in  a  damaged  condition, 
tendered  to  the  defendants,  rejected  by  them,  and  subse- 
quently sold  for  their  account  at  auction  with  notice.  The  49 
bales  that  had  not  been  weighed  were  so  much  injured  as  to  be 
unmerchantable.  It  was  held  that  the  title  to  both  parcels  was 
still  in  the  vendor,  and  that  he  must  bear  the  loss.^ 

1  Kein  v.  Tupper,  62  N.  Y.  662. 

*  Church,  J.,  said  '*  It  is  conceded  that  the  loss  occasioned  by  the  fire 
must  fall  upon  the  party  who,  at  the  time,  had  the  legal  title  to  the  ootp 
ton,  and  such  is  the  well-settled  rule.     8  N.  Y.  291.    The  contract  of  sale 
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Executory  contracts  for  the  sale  or  delivery  of  a  specific 
thing  are,  nevertheless,  subject  to  an  implied  condition  that 

and  purchase  did  not  pass  the  title.  When  anything  remains  to  be  done 
by  the  seller  to  ascertain  the  identity,  quantity,  or  quality  of  the  property, 
no  title  passes.     5  Den.  379  ;  25  N.  Y.  525,  and  cases  there  cited. 

**  Assuming  that  this  was  a  sale  of  a  quantity  of  specific  cotton,  which 
I  think  we  may  do,  and  which  is  the  most  favorable  view  for  the  plain- 
tifEs,  yet  as  the  cotton  was  to  be  weighed  by  the  vendors  to  ascertain  the 
quantity,  and  sampled  by  both  parties  to  ascertain  the  quality,  no  title 
would  pass  until  these  acts  were  done. 

**  The  question  was  presented  on  the  trial  in  various  forms,  that  the 
delivery  was  not  complete  as  to  any  part  of  the  cotton  ;  but  the  court 
held  and  ruled  that  if  the  jury  found  that  the  direction  to  re-store  was 
given  by  the  defendants,  and  the  broker  was  authorized  to  accept  a  de- 
livery of  the  cotton  for  the  defendants,  then  that  as  a  matter  of  law, 
what  took  place  in  weighing  and  sampling  the  70  bales  amounted  to  a 
delivery  of  that  quantity.  In  this,  I  think,  the  learned  judge  erred.  If 
the  broker  had  full  authority,  and  that  authority  was  conferred  upon 
Bolton,  the  sampler,  it  was  an  authority  to  receive  119  bales,  and  not 
70  or  42,  or  any  other  number.  Neither  of  them  had  power  to  accept  a 
less  number,  or  waive  the  delivery  of  any  part  of  the  cotton  purchased. 
41  Barb.  446;  Hill  &  Den.  Suplt  75. 

"  fiut  neither  of  them  assumed  to  accept  unconditionally  70  bales 
of  the  cotton.  The  acceptance,  as  far  as  it  went,  must  be  construed  as 
oonditional  upon  the  delivery  of  the  balance.  The  bales  weighed  were 
pronounced  satisfactory,  but  were  received  subject  to  the  delivery  of  the 
remainder.  Besides,  the  sampling  of  the  70  bales  was  not  complete 
until  the  samples  taken  out  were  compared  with  the  original  samples, 
which  were  at  the  broker's  office.  This  was  the  business  of  the  broker, 
who  passed  upon  the  quality  upon  such  comparison.  The  sampler  exer- 
cised his  judgment  as  to  the  quality;  but  the  final  decision,  it  seems,  was 
to  be  made  by  the  broker. 

"  Until  this  was  done  the  70  bales  were  not  ready  for  delivery  even, 
much  less  delivered  and  accepted.  The  direction  to  're-store'  for  Uie 
defendants,  on  the  back  of  the  order,  must  be  construed  to  mean  a  direc- 
tion to  re-store  when  the  cotton  was  all  delivered.  It  did  not  apply  to 
each  bale  as  it  was  weighed,  and,  in  fact,  there  was  nothing  done  by  the 
warehouseman  to  change  the  storage.  All  that  can  be  predicated  of  the 
transaction  of  the  fifteenth  of  July  is,  that  the  parties  had  commenced 
the  performance  of  acts  as  to  some  of  the  cotton  necessary  to  enable  a  de- 
livery to  be  made,  but  had  not  completed  them,  and  as  to  the  balance  of 
the  cotton  nothing  had  been  done.  I  think  the  court  should  have  held 
that  there  was  no  delivery  of  any  part  of  the  cotton. 

**  But  if  there  was  a  delivery  of  70  bales,  the  action  could  not  be 
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it  shall  continue  to  exist  until  the  time  for  performance  arriTes, 
and  if  it  perishes  during  the  interval,  the  obligation  on  both 
sides  is  at  an  end  and  neither  party  can  maintain  an  action 
against  the  other.^ 

A  different  view  prevailed  at  Rome,  where  the  d^octrine  of 
consideration  was  unknown,  and  the  breach  of  a  contract  to 
sell,  to  manufacture,  or  to  construct  a  specific  thing  neither 
rendered  the  contractor  answerable,  nor  precluded  him  from 
recovering  the  price,  unless  it  arose  from  his  fault  as  distin- 
guished from  the  operation  of  causes  which  he  could  not 
control.^ 

This  seeming  anomaly  is  referred  by  Maynz  to  a  principle, 
which  he  states  as  follows:  ^^ Justice  demands  imperiously, 
that  a  debtor,  whose  misconduct  renders  it  impossible  to  ex- 
ecute the  obligation  which  he  has  assumed,  should  answer  for 

sustained.  The  contract  was  entire,  and  the  plaintiffs  mast  prove  per- 
formance to  entitle  them  to  recover.  The  defendants  purchased  119 
bales,  to  be  paid  when  delivered.  Until  the  delivery  of  the  whole  quan- 
tity no  action  accrued  to  the  plaintiffs. 

*'  While  the  destruction  of  the  subject-matter  of  the  contract,  without 
fault  of  the  plaintiffs,  would  relieve  them  from  an  action  for  damages  for 
not  performing  the  contract,  yet  it  would  not  enable  them  to  enforce  a 
part-performance  against  the  defendants.  47  N.  Y.  62.  The  role  is 
well  settled  in  this  State,  that  upon  a  contract  for  the  delivery  of  a  speci- 
fied quantity  of  property,  payment  to  be  made  on  delivery,  no  action  will 
lie  until  the  whole  is  delivered.  13  Wend.  250;  16  id.  632;  3  id.  112; 
21N.  Y.  397;  2  id.  163. 

t«  The  English  rule,  that  a  recovery  may  be  had  for  the  portion  deliv- 
ered, if  retained  until  after  the  time  for  full  performance,  as  held  in  7  B. 
&  G.  387,  and  other  cases,  has  never  been  adopted,  but  expressly  repudi- 
ated, by  the  courts  of  this  State.  Id.  That  rule  rests  upon  no  solid 
foundation,  and  in  effect  enables  courts  to  alter  the  terms  of  contracts  as 
made  by  parties. 

'<  A  vendee  may  accept  a  delivery  of  a  part  of  the  property,  and  waive 
the  delivery  of  the  remainder,  and  this  may  be  shown  by  circumstanoea, 
but  in  this  case  there  is  not  the  slightest  circumstance  tending  to  estab- 
lish such  acceptance  and  waiver.  Both  parties  expected  to  perform  the 
contract  in  full.  The  unfortunate  accident  prevented  it  before  the  title 
had  passed  from  the  vendors,  and  the  misfortune  is  theirs." 

1  Dexter  o.  Norton,  47  N.  Y.  62. 

•  Maynz,  iL  §§  177,  210,  218 ;  ante. 
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the  resulting  loss.  On  the  other  hand,  it  is  equally  just  not 
to  hold  him  responsible  for  a  breach  occasioned  by  a  fortui- 
tous event,  that  is  to  say,  by  an  occurrence  in  which  he  has  no 
share  and  which  is  not  in  any  respect  imputable  to  him.  .  . 

^^  It  is  accordingly  a  general  ride  that  no  one  shall  be  an- 
swerable for  a  default  occasioned  by  a  force  which  he  could 
not  resist,  and  especially  that  a  debtor  shall  not  be  obliged  to 
compensate  the  creditor  for  losses  arising  from  such  a  cause. 
This  rule  applies  as  well  to  obligations  in  which  both  parties 
are  reciprocally  bound,  as  to  those  in  which*  one  alone  is 
answerable  to  the  other. 

'^  Hence  if  an  irresistible  force  renders  it  impossible  for  one 
of  the  parties  to  a  bilateral  contract  to  do  what  is  incumbent 
on  him,  he  will  be  freed  from  all  responsibility  without  losing 
the  right  to  demand  the  performance  of  what  is  due  from  the 
opposite  party  by  virtue  of  the  same  contract."  *  It  is  said  by 
the  same  author,  to  follow  from  these  principles,  as  applied  to 
the  contract  of  sale,  that  ^^  If  the  thing  sold  perishes,  or  is 
damaged  before  delivery  from  a  purely  fortuitous  cause,  the 
buyer  though  he  has  received  nothing,  or  has  received  a  dam- 
aged article,  is  nevertheless  bound  to  pay  the  price  agreed 
without  having  a  claim  for  compensation  against  the  opposite 
party,  because  the  seller,  although  he  owes  the  thing,  is  still 
only  answerable  for  such  acts  as  can  justly  be  imputed  to 
him."« 

In  considering  what  is  here  said,  it  is  necessary  to  remember 
that  "  obligation  "  was  a  generic  term,  comprising  every  case 
where  compensation  was  due  for  a  wrong  attended  with 
injurious  consequences,  whether  the  default  consisted  in  a 
tortious  act,  or  was  simply  a  failure  to  comply  with  an  en- 
gagement. 

It  was  not  the  contract,  nor  yet  the  duty  which  it  imposed, 
that  constituted  the  obligation,  but  the  intervention  of  the  law 
to  compel  the  performance  of  the  duty,  or  rather  to  redress 
the  injury  resulting  from  the  default.^  Hence  if  one  who  was 
charged  with  a  breach  of  contract  proved  that  it  was  due  to 

1  See  Maynz,  ii.  §  178,  p.  14;  f  218. 

<  See  Maynz,  ii.  §  177,  p.  88.  •  Institatee  8. 18. 
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causes  that  could  not  be  controlled,  it  was  a  defence  to  the  suit. 
This  consideration  may  explain  why  a  vendor  was  not  answer- 
able for  the  non-delivery  of  a  chattel  which  perished  in  his 
hands  subsequently  to  the  sale,  but  it  does  not  show  that  the 
purchaser  could  justly  be  compelled  to  pay  for  that  which  he 
did  not  receive.  It  may  be  just  not  to  hold  me  accountable 
for  a  default  which  no  care  or  skill  would  have  enabled  me  to 
avoid,  but  it  is  not  just  that  my  misfortune  should  be  made  a 
ground  for  compelling  another  to  compensate  me  for  a  ser- 
vice which  I  have  not  rendered,  or  for  goods  which  I  have 
been  unable  to  deliver. 

The  diflSculty  will  be  less  if  we  reflect  that  the  forms  of 
contracts  prescribed  or  recognized  by  Roman  law  had  the 
efBcacy  which  the  common  law  ascribes  to  a  covenant,  and 
that  failure  of  consideration  consequently  was  not  a  defence, 
unless  the  circumstances  were  such  as  to  render  it  inequitable 
to  insist  on  the  fulfilment  of  the  obligation ;  or  as  the  prin- 
ciple is  stated  by  Ortolan,  although  both  obligations,  that 
of  the  seller  to  deliver  and  that  of  the  buyer  to  pay,  are 
founded  in  consent,  they  yet,  when  once  contracted  have 
independent  existence,  and  if  the  former  is  modified  or 
extiuguished  by  the  deterioration  or  loss  of  the  thing  sold, 
the  latter  will  none  the  less  subsist  unchanged.^ 

It  might  therefore  reasonably  be  held  that  a  buyer  who 
suffered  the  chattel  which  he  had  agreed  to  buy  to  remain 
in  the  vendor's  custody,  should  bear  all  losses  that  could  not 
be  foreseen  or  guarded  against ;  but  it  does  not  follow  that 
a  like  rule  could  equitably  be  applied  in  every  instance  where 
one  of  the  parties  to  a  mutual  contract  was  unavoidably  pre- 
vented from  rendering  the  equivalent  for  which  the  other  had 
stipulated. 

A  reference  to  the  commentators  will  accordingly  show  that 
if  contracts  falling  under  the  head  of  locatio  operiSj  —  as,  for 
instance,  to  build  or  manufacture,  —  were  within  the  prin- 
ciple, it  was  subject  to  qualifications  which  limited  its  opera- 
tion, and  the  contractor  could  not  recover  for  work  which 

I  Ortolan,  Explic.  Hist,  des  Inst.  Tome,  3,  p.  282,  as  cited  Benjamin 
on  Sales,  f  ^10.    Aocarias,  No.  012. 
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he  did  not  perform,  on  the  ground  that  the  failure  was  due  to 
accident  without  fault  on  his  part,  nor  unless  he  could  show 
that  it  was  occasioned  by  a  vis  major j  —  or  to  use  an  English 
equivalent,  "  the  act  of  God  or  the  king's  enemies."  ^ 

The  doctrines  taught  in  the  above  citations  have  little  or 
no  place  in  a  system  of  jurisprudence  which  like  our  own, 
classes  torts  and  contracts  under  different  heads,  and  deduces 
the  obligation  of  the  latter,  when  not  under  seal,  from  the 
consideration  for  which  they  are  conditioned.  At  common 
law,  one  who  enters  into  an  agreement  takes  the  risk  of  every 
event  that  may  interfere  with  its  fulfilment,  and  will  be  equally 
answerable  whether  the  breach  is  wilful  or  the  result  of  an 
miforeseen  and  irresistible  force.  Impossibility  is  not  there- 
fore an  excuse  for  non-performance,  and  still  less  will  it 
entitle  a  party  who  has  not  fulfilled  his  promise  to  compel 
the  opposite  party  to  give  an  equivalent  for  what  he  has  not 
received. 

The  common  law  is,  nevertheless,  as  we  have  seen,  so  far 
analogous  to  the  civil  law  that  when  the  covenants  in  a 
bilateral  agreement  are  independent,  either  party  may  sue 
without  alleging  that  he  has  fulfilled  his  part  of  the  agree- 
ment, and  proof  that  it  has  been  broken  will  not  be  a  de- 
fence unless  it  is  admissible  under  the  statutes  conferring  or 
regulating  the  right  of  offset. 

1  Accarias,  No.  621;  Maynz,  ii.  §§  178,  177  p.  40,  note  11;  §  218, 
p.  249,  note  15. 


Digitized  by  VjOOQIC 


688  TOR  LAW  OF  OOKTBACTS. 


CHAPTER  XXVI, 

IMPOSSIBrUTT. 

Impossibility  as  an  Excuse  from  Performance. — Effect  of  Preyious  Knowledgs 
of  Impossibility.  —  Distinction  between  Things  that  Cannot  be,  and  Tilings 
that  Cannot  be  Accomplished. — Warranty  of  Possibility. —Impossibility 
subsequently  resulting  through  no  Fault  of  the  Promisor.  —  Distinction  be- 
tween Impossibility  and  Inconyenience.  —  Contract  for  Impossibility  mi^ 
operate  as  Insurance.  —  Contract  for  Act  forbidden  by  Law  Invalid. 

Agreeably  to  the  Roman  law,  impossibility  might  modify 
or  annul  the  obligation  of  an  agreement  in  various  ways: 
1.  A  contract  to  do  that  which  is  impossible  in  fact  or  in  law, 
—  as,  for  instance,  to  touch  the  sky  with  one's  finger,  or  to 
convey  a  thing  which  does  not  exist,  or  is  insusceptible  of 
being  transferred,  was  void.^  2.  If  performance  became  im- 
possible through  a  supervening  cause  without  fault  on  the  part 
of  the  promisor,  he  was  discharged.  8.  Such  a  supervening 
impossibility  might  in  the  case  of  a  mutual  contract  not 
only  exonerate  the  party  in  default  but  leave  him  free  to 
enforce  the  contract  against  the  opposite  party,  because  as 
the  obligation  arose  not  from  the  consideration  but  from  the 
promise,  the  failure  of  the  consideration  was  not  a  defence.* 

1  Gains,  ill.  §  97;  Institutes  3.  19.  12.  <*  H  faut  que  la  prestation  soit 
physiquement  et  l^galement  possible.  II  est  d'abord  Evident  que  nous  ne 
pouvons  nous  obliger  k  une  prestation  physiquement  impossible,  par 
exemple.  k  toucher  le  ciel  du  doigt,  k  donner  k  un  autre  une  chose  qui 
lui  appartient  dej^,  k  faire  partiellement  une  prestation  indiyisible,  k 
prester  le  fait  d'un  autre;  pas  plus  que  uous  ne  pouvons  promettre  un 
genus  qui  n'eziste  plus  ou  n'a  jamais  exists.  D  en  est  de  mSme  des  choses 
qu'il  est  l^galement  impossible  de  donner  ou  de  livrer,  notamment  dea 
choses  hors  du  commerce."    Maynz,  ii.  §  199. 

*  Maynz,  ii.  §§  173, 177, 210, 288 ;  Benjamin  on  Sales,  §  410;  ante.  See 
Wharton  on  Contraots,  §  296,  for  an  exhaustive  examination  of  the 
subject. 
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To  warrant  the  application  of  the  principle,  the  impossi- 
bilitj  must  consist  in  the  nature  of  the  thing  to  be  done,  and 
not  in  the  inability  of  the  party  to  do  it;  or  a^  it  is  sometimes 
termed,  be  an  impossibilitas  rei  as  distinguished  from  an 
impoisibilitas  facti.  If  the  thing  could  be  accomplished 
by  any  one  with  proper  means  and  the  requisite  skill  and 
knowledge,  the  promisor  was  not  less  answerable  because  it 
was  impossible  to  him. 

These  distinctions  were  logical  under  the  Roman  law  which 
held  that  there  could  be  no  liability  where  there  was  no  fault,* 
but  have  no  place  in  a  system  where  the  obligation  of  a 
contract  arises  from  what  is  done  or  promised  on  the  faith 
of  the  assurance  which  it  holds  forth,  and  the  inquiry  is  not 
Was  the  defendant  to  blame  for  not  doing  as  he  agreed  ?  but 
Was  the  promise  made,  and  did  it  induce  the  plaintiff  to 
change  his  position  for  the  worse  ?  This  reasoning  may  not 
apply  to  agreements  under  seal,  which  depend  for  their  effect 
on  the  solemnity  with  which  they  are  executed,  but  it  is  as 
true  of  them  as  of  parol  contracts,  that  the  expectation  which 
they  excite  in  the  mind  of  the  covenantee  may  be  as  real,  and 
the  disappointment  if  they  are  broken  equally  great,  whether 
the  agreement  can  or  cannot  be  carried  into  effect. 

An  owner  who  sends  his  ship  to  a  distant  port  in  reliance 
on  a  covenant  to  load  her  when  there,  or  provide  a  pass  that 
will  enable  the  master  to  procure  a  cargo,  is  obviously  entitled 
to  compensation  if  the  undertaking  be  not  fulfilled,  whether 
the  default  be  wilful  or  owing  to  causes  that  cannot  be 
controlled.^ 

The  common-law  rule,  accordingly,  is  that  a  man  who 
agrees  to  do  that  which  is  contrary  to  the  nature  of  things, 
or  insusceptible  of  being  performed,  as  for  instance  to  con- 
struct a  "  perpetual  motion,"  or  deliver  a  larger  quantity  of 
barley  than  the  world  contains,  cannot  rely  on  the  impos- 
sibility as  a  defence.* 

1  Ante.    Maynz,  §§  177,  218.    Accarias,  Nos.  662,  663. 
«  Kirk  V.  Gibbs,  1  H.  &  N.  820. 

•  Thornborow  t?.  Whitacre,  2  Lord  Raymond,  1164;  Wild  i^.  HarriB,  7 
C.  B.  999;  Jones  v.  St.  John's  College,  L.  B.  6  Q.  B.  115. 
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In  Thornborow  v.  Whitacre,^  the  plaintiff  declared,  upon  an 
agreement  between  him  and  the  defendant,  that  the  latter  in 
consideration  of  2s.  6(2.  in  hand  paid,  and  of  j£4  Vis.  6(2.,  to  be 
paid  upon  the  defendant's  performing  the  agreement,  would 
deliver  two  grains  of  rye  corn  on  Monday,  the  29th  of  March, 
and  four  grains  of  rye  corn  on  Monday  then  next  following, 
'  and  eight  grains  of  rye  corn  on  Monday  next  after  the  Monday 
last  mentioned,  and  sixteen  grains  of  rye  corn  on  Monday  next 
after  the  said  third  Monday,  and  double  the  number  of  grains 
of  rye  corn,  namely,  thirty-two  grains  of  rye  corn  on  Monday 
next  after,  being  the  fifth  Monday,  et  progressu  sic  deliberaret 
quoUbet  alio  die  Lunoe  successive  infra  unum  annum  ^  ah  eodem  29 
Martii  his  tot  grana  secalis  quot  die  Lunce  proximo  preeedente 
respective  deliberanda  forent^  etc.  The  defendant  demurred, 
and  Salkeld  contended  on  his  behalf  that  the  agreement 
appeared  upon  the  face  of  it  to  be  impossible,  the  rye  to  be 
delivered  amounting  to  such  a  quantity  as  all  the  rye  in  the 
world  was  not  so  much,  and  being  impossible  was  void,  and 
the  defendant  was  not  bound  to  perform  it.  There  were 
three  sorts  of  impossibilities:  Impossihilitas  legisy  such  are 
all  immoral  actions,  as  to  murder  J.  S.,  etc.  Secondly,  impos- 
sihilitas reiy  such  as  are  all  natural  impossibilities  which 
cannot  be  done  from  the  nature  of  the  thing.  Thirdly,  im- 
possibilitas  factiy  namely,  such  an  impossibility,  as  though 
there  is  nothing  in  the  nature  of  it  impossible  to  be  done,  yet 
it  is  impossible  for  a  man  to  do,  as  to  touch  the  heavens  or 
go  to  Rome  in  a  day.  And  a  covenant  or  condition  to  do 
any  of  these  impossibilities  is  void.  Though  relief  be  by  law 
to  be  paid  immediately  upon  the  death  of  the  tenant,  yet  if 
the  relief  be  a  rose  or  a  bushel  of  roses,  if  the  tenant  die  in 
winter,  the  lord  shall  not  distrain  for  his  relief  till  the  season 
that  roses  come,  because  lex  non  cogit  ad  impossihilia  ;  and  the 
law  takes  notice  that  roses  cannot  be  kept ;  but  otherwise  of 
wheat,  etc.,  which  may.^  If  a  man  be  bound  by  his  deed  to 
do  things  which  cannot  be  done  by  reason  of  impossibility 
(although  it  was  his  folly),  yet  the  deed  is  void  ;  but  a  man 
is  liable  to  do  as  far  as  can  be  done  by  the  power  of  a  man.* 

1  2  Lor(i  Raymond,  1164.        •  litt.  §  129.        •  Y.  B.  40  £dw.  III.  6  a. 
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Hence,  a  covenant  to  leave  a  wood  in  as  good  plight  as  it 
was  when  leased,  is  not  broken  if  the  trees  are  uprooted  by 
a  tempest,  although  it  would  be  otherwise  in  the  case  of  a 
house,  because  it  is  possible  to  rebuild  the  house,  but  not  to 
make  the  trees  grow  as  they  were  before.^  The  demurrer 
was  overruled :  Lord  Holt  saying  that  imposHbilitaa  rei  and 
impossibUitas  facH  are  all  one,  and  simply  come  to  this^ 
that  the  contractor  promised  more  than  he  can  perform.  "  If 
a  man  will  for  money  undertake  to  do  an  impossible  thing, 
an  action  shall  lie  against  him  for  not  performing  it."  So  it 
was  declared  in  Jones  v.  St.  John's  CoUege  *  that  "  if  people 
will  bind  themselves  to  absurd  regulations  as  to  matters  that 
appear  to  be  impossible  to  be  performed  within  the  tune,  they 
must  take  the  consequences  of  it,  and  therefore  if  you  make 
such  a  bargain  it  is  clear  you  cannot  imply  a  condition  which 
is  unconnected  with  it." 

To  warrant  a  recovery  in  assumpsit,  it  must  nevertheless 
appear  not  only  that  the  defendant  promised,  and  the  plaintiff 
took  the  course  which  the  promise  was  calculated  to  induce, 
but  that  he  did  so  in  reliance  on  the  defendant's  word,  or,  as 
it  was  customarily  set  forth  in  the  declaration,  Fidem  adhibens 
assumptioni.^  Regard  may  consequently  be  had  under  this  head 
to  the  nature  of  the  promise,  and  if  it  is  one  which  no  sane 
man  could  have  credited,  a  necessary  element  is  wanting  and 
the  action  will  fail.  The  question  is  not  as  to  the  defend- 
ant's good  faith,  or  whether  he  knew  that  his  undertaking 
was  impossible,  but  —  Did  the  plaintiff  believe  that  the  agree- 
ment could  be  fulfilled  ?  The  contract  may  be  such,  as  in  the  ' 
instance  given  in  the  Institutes  of  a  promise  to  touch  the 
sky  with  one's  finger,  as  to  leave  no  room  for  doubt;  but 
there  are  cases  where  the  answer  depends  on  the  knowledge 
and  intelligence  of  the  person  who  brings  the  suit  or  relies 
on  the  breach  as  a  defence.  The  validity  of  an  agreement  to 
procure  or  deliver  a  hippogriff,  unicorn,  or  other  fabulous 
beast  for  exhibition  in  a  circus  or  menagerie  should,  therefore, 

»  F.  N.  B.  tit.  Covenant;  Perkins,  §  738. 
«  L.  R.  6  Q.  B.  115,  124. 

*  Yard  v.  Eland,  1  Lord  Raymond,  368;  Clark  v.  RuBsel,  3  Watts,  28a 
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depend  on  whether  the  showman  knew  that  no  such  animalg 
exist,  and  if  the  jury  found  that  he  entered  into  the  contract 
in  good  faith  he  would  be  entitled  to  judgment,  although  the 
damages  might  be  nominal  or  only  such  as  would  compensate 
him  for  the  loss  of  time  or  the  amount  expended  with  the 
view  of  carrying  it  into  effect  Had  the  defence  been  based 
on  such  gromids  in  Thomborow  v.  Whitacre  it  might  have 
prevailed.  A  line  has  accordingly  been  drawn  between  that 
which  cannot  be,  and  that  which  cannot  be  accomplished,  and 
an  undertaking  which  falls  within  the  latter  category,  as  for 
instance  that  it  shall  not  rain  to-morrow,  or  that  the  Pope 
shall  be  at  Westminster  by  a  certain  day,  treated  as  not  less 
valid  because  there  are  insuperable  obstacles  to  its  fulfilment.^ 
The  principle  was  so  far  recognized  at  Rome  that  while  a 
stipulation  for  the  delivery  of  a  temple,  a  forum,  or  other  con- 
secrated or  public  edifice  was  merely  void,  a  consensual  sale  of 
such  a  place  or  building  entitled  the  buyer  to  compensation  if 
he  was  deceived ;  or  according  to  Accarias,  though  he  was  not, 
because  the  vendor  was  fraudulent  if  he  knew  the  truth,  and 
negligent  if  he  did  not  inquire.  If,  on  the  contrary,  the  thing 
sold  was  one  which  nature  does  not  produce,  the  sale  was  as 
invalid  as  the  stipulation,  because  both  parties  were  presumed 
to  have  notice  and  to  be  equally  in  fault.^  The  principle  is  the 
same  whether  the  impossibility  of  performance  arises  from 
the  want  of  any  legal  means  of  carrying  the  contract  into 
effect  or  from  any  other  cause,  and  a  covenant  to  obtain  or 
perfect  a  patent  may  consequently  be  valid  althou^  the  par- 
ties are  aliens,  and  the  right  to  such  an  exclusive  privilege  is 
confined  by  the  law  to  citizens.'  So  it  is  not  a  defence  for 
the  non-fulfilment  of  a  covenant  to  supply  the  master  of  a 
ship  with  the  pass  which  will  enable  him  to  procure  a  cargo, 
that  it  is  arbitrarily  withheld  by  the  government  of  the  coun- 
try where  the  contract  is  to  be  performed.* 

^  See  Beebee  v.  Johnson,  19  Wend.  500;  Superintendent  and  Trustees 
0.  Bennett,  3  Dutch.  513,  519. 

'  Institutes,  3.  23.  5;  Sandars's  Justinian,  419;  Aocarias,  No.  002. 
*  Beebee  v.  Johnson,  19  Wend.  500. 
«  Kirk  V.  Gibbs,  1 ;  H.  &  N.  810. 
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It  is  immaterial  as  regards  the  result  whether  the  contrac- 
tor is  aware  of  the  obstacle  and  might  have  guarded  against 
it  with  due  care,  —  as  in  the  case  of  an  undertaking  to  erect  a 
building  within  a  year  that  will  require  three,  —  or  meets  with 
an  unexpected  obstacle ;  and  a  builder  who  agrees  to  finish  an 
edifice  by  a  given  day,  including  such  alterations  as  may  be 
directed  while  the  work  is  going  on,  or  forfeit  a  given  sum, 
must  pay  the  penalty  if  he  is  behindhand  although  the  direc- 
tions arc  such  as  cannot  possibly  be  complied  with  before  the 
time  expires.^  So  a  breach  of  a  positive  undertaking  by  the 
lessee  of  a  coal  mine  to  raise  a  given  quantity  of  coals  in  each 
year,  or  by  the  owner  of  a  vessel  to  procure  and  load  a  cargo 
of  guano  at  a  certain  island,  cannot  be  excused  on  the  ground 
in  the  one  case  that  there  were  no  coals  to  be  got,  or  in  the 
other  that  all  the  guano  was  dug  and  carried  away  before  the 
ship  arrived  ;  ^  and  the  rule  was  applied  in  the  case  last  cited, 
although  the  instrument  contained  a  clause  discharging  the 
defendant  from  liability  if  the  vessel  was  lost,  or  any  other 
unforeseen  cause  prevented  the  fulfilment  of  the  charter- 
party. 

Conversely  a  charterer  may,  according  to  the  view  taken  in 
Lowber  v.  Bangs,'  excuse  his  failure  to  furnish  a  cargo,  on  the 
ground  that  the  ship  did  not  proceed  to  the  designated  port 
with  despatch  and  by  the  shortest  route,  as  stipulated  in  the 
charter-party,  although  when  the  instrument  was  executed  she 
was  on  the  other  side  of  the  globe,  and  the  master  could  not 
possibly  be  notified  in  time  to  enable  him  to  comply  punctu- 
ally with  the  agreement,  and  although  the  delay  did  not  frus- 
trate the  object  of  the  voyage  or  cause  any  real  detriment. 
In  like  manner  it  is  not  a  justification  for  the  breach  of  an 
agreement  to  build  a  house  or  forward  goods  to  their  destina- 
tion by  an  appointed  time,  that  performance  became  impossi- 
ble through  a  breach  in  the  canal  which  was  the  only  means  of 
transportation;*  or  that  the  building  was  destroyed  when 

1  Jones  9.  8t.  John's  CoUege,  L.  R.  6  Q.  6.  115. 
«  The  Marquis  of  Bute  v,  Thompson,  18  M.  &  W.  487;  Hill  v,  Sughrue, 
16  id.  253,  263.    See  Qifford  r.  Watts,  6  C.  B.  n.  s.  579,  587. 
*  2  Wallace,  728.  ^  Harmony  v.  Bingham,  12  N.  T.  09. 
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near  completion  by  a  fire  or  hurricane,  or  even  that  the  walls 
fell  through  the  shifting  and  marshy  character  of  the  soil,  and 
the  impossibility  of  obtaining  a  secure  foundation.^ 

In  Jones  v.  St.  John's  College  ^  the  controversy  arose  out 
of  a  contract  to  erect  a  building  before  the  16th  of  March 
next  ensuing,  with  a  proviso  that  if  the  work  was  not  done  by 
that  time  the  contractor  should  forfeit  ^8  as  liquidated  dam- 
ages for  each  day  that  it  remained  unfinished.  The  contrac- 
tor sued  for  the  price,  and  the  defendants  pleaded  that  the 
building  was  not  finished  by  the  15th  of  March,  nor  for  many 
days  thereafter,  and  that  £800  was  due  as  compensation  for 
the  delay,  which  they  claimed  as  an  offset.  The  plaintiff  re- 
plied that  while  the  work  was  going  on,  the  defendants  had 
directed  various  alterations  which  rendered  it  impossible  to 
complete  the  building  within  the  appointed  time.  The  re- 
joinder was  that  by  the  terms  of  the  agreement  all  such  altera- 
tions as  the  college  clerk  and  bursar  might  order  were  to  be 
made  as  if  they  formed  part  of  the  original  plan,  and  without 
any  enlargement  of  the  time,  and  that  the  alterations  in  ques- 
tion took  place  in  pursuance  of  such  an  order.  The  court 
held  that  had  alterations  been  ordered  that  were  not  contem- 
plated by  the  agreement,  or  had  the  order  come  at  an  unreas- 
onable time,  the  case  would  have  worn  a  different  aspect,  but 
that  a  man  who  agrees  absolutely  to  do  such  work  as  another 
may  direct,  by  a  given  day,  is  answerable  in  damages  whether 
it  be  or  be  not  possible  to  comply.^ 

It  results  from  the  above  decisions  that  when  the  con* 
tractor  warrants  the  possibility  of  performance,  or  what  comes 
to  the  same  thing,  that  the  agreement  shall  be  fulfilled  at  all 
events,  impossibility  is  not  a  defence.  The  rule  is  neverthe- 
less subject  to  a  qualification,  that  if  the  agreement  relates  to 
a  specific  thing  and  cannot  be  performed  if  that  ceases  to 

1  The  School  District  v.  Dauchy,  25  Conn.  530;  Tompkins  ».  Dudley, 
25  N.  Y.  272,  277;  Superintendent  and  Trustees  v.  Bennett,  8  Dutch. 
513;  Dermott  v.  Jones,  2  Wallace,  1;  Hannony  v.  Bingham,  12  N.  Y.  99. 

«  L.  R.  6  Q.  B.  115,  124. 

>  See  Roberts  v.  The  Bury  Commissioners,  L.  R.  4  C.  P.  755;  5  id. 
310. 
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exist,  the  parties  will  be  discharged  if  the  thing  is  destroyed 
or  perishes  before  the  time  for  fulfilment  arrives.^ 

Such  is  the  established  doctrine  of  the  common  law  with 
regard  to  executory  contracts  for  the  sale  of  a  house  or  chat- 
tel, because  the  contract  will  be  presumed  to  have  been  made 
subject  to  the  continued-  existence  of  the  subject-matter.* 
The  Roman  law  was  the  same  relatively  to  the  seller,  if 
the  thing  sold  perished  before  delivery  without  fault  on  his 
part,  but  differed  in  holding  the  buyer  answerable  for  the 
price.*  Contracts  for  the  delivery  of  things  of  a  certain  kind, 
that  may  be  satisfied  by  tendering  any  goods  answering  to  the 
descriptive  words,  stand  on  the  same  footing  under  both  sys- 
tems, and  impossibility,  caused  by  a  failure  of  the  contemplated 
means  of  supply,  is  not  an  excuse.* 

The  question  arose  in  Dexter  v.  Norton,*  under  a  contract 
for  the  sale  and  delivery  of  607  bales  of  cotton,  designated  by 
marks  and  numbers.  A  large  number  of  the  bales  had  been 
delivered,  when  a  fire  occurred  which  destroyed  the  residue, 
without  fault  or  negligence  on  the  part  of  the  seller.  Cotton 
had  risen  in  price  in  the  interim,  and  the  buyer  brought  a  suit 
for  the  loss  of  the  bargain,  which  was  defended  on  the  ground 
that  the  contract  being  for  the  delivery  of  specific  things  was 
subject  to  an  implied  condition  that  they  should  be  in  exist- 
ence when  the  time  arrived  for  its  fulfilment.  This  view  was 
sustained  by  the  court  in  the  following  judgment :  — 

^^This  action  was  brought  by  the  purchaser  against  the 
vendor  to  recover  damages  for  the  non-delivery  of  cotton,  and 
the  important  and  only  question  in  the  case  is  whether  upon 
an  agreement  for  the  sale  and  delivery  of  specific  articles  of 
personal  property,  under  circumstances  where  the  title  to  the 

1  Taylor  v,  Caldwell,  3  B.  ft  S.  826;  Howell  v.  Coupland,  L.  R.  9  Q.  B. 
462;  1  Q.  B.  Div.  258;  Anglo-Egyptian  N.  Co.  v,  Rennie.  L.  R.  10  C.  P. 
271;  Lakeman  v.  Pollard,  43  Me.  463;  Spalding  v.  Rosa,  71  N.  Y.  40. 

«  Dexter  v.  Norton,  47  N.  Y.  62;  Appleby  u.  Myers,  L.  R.  2  C.  P.  651; 
Howell  V.  Coupland,  L.  R.  9  Q.  B.  462 ;  Rugg  v.  Minet,  11  East,  218. 

*  Ante ;  Institutes,  3.  23,  §  3;  Accarias,  No.  612. 

*  Accarias,  No.  612,  note  1;  Youqaa  v.  Nixon,  1  Peters,  221;  Gilpins  v. 
Ck>nseqaa,' ib.  91. 

»  47  N.  Y.  62. 
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property  does  not  vest  in  the  vendee,  and  the  property  is 
destroyed  by  an  accidental  fire  before  delivery  without  the 
fault  of  the  seller,  the  latter  is  liable  upon  the  contract  for 
damages  sustained  by  the  purchaser.  The  general  rule  on 
this  subject  is  well  established,  that  where  the  performance 
of  a  duty  or  charge  created  by  law  is  prevented  by  inevitable 
accident  without  the  fault  of  the  party,  he  will  be  excused, 
but  where  a  person  absolutely  contracts  to  do  a  certain  thing 
not  impossible  or  unlawful  at  the  time,  he  will  not  be  excused 
from  the  obligations  of  the  contract  unless  the  performance 
is  made  unlawful,  or  is  prevented  by  the  other  party.  Neither 
inevitable  accident,  nor  even  those  events  denominated  acts 
of  God  will  excuse  him ;  and  the  reason  given  is  that  he  might 
have  provided  against  them  by  his  contract.^  But  there  are 
a  variety  of  cases  where  the  courts  have  implied  a  condition 
in  the  contract  itself,  the  effect  of  which  was  to  relieve  the 
party  when  the  performance  had,  without  his  fault,  become 
impossible ;  and  the  apparent  confusion  in  the  authorities  has 
grown  out  of  the  difficulty  of  determining  in  a  given  case 
whether  it  required  or  justified  such  an  implication,  and  also 
in  some  cases  in  placing  the  decision  upon  a  wrong  basis. 
The  relief  afforded  to  the  party  in  the  cases  referred  to  is  not 
based  upon  an  exception  to  the  general  rule,  but  upon  the  con* 
struotion  of  the  contract.  For  instance,  in  the  case  of  an 
absolute  promise  to  marry,  the  death  of  either  party  dis- 
charges the  contract,  because  it  is  inferred  or  presumed  that 
the  contract  was  made  upon  the  condition  that  both  parties 
should  live." 

The  same  rule  has  been  laid  down  as  to  property :  "  As  if 
A  agrees  to  sell  and  deliver  his  horse  Eclipse  to  B  on  a 
fixed  future  day,  and  the  horse  die  in  the  interval,  the  obhga- 
tion  is  at  an  end."  *  In  replevin  for  a  horse,  and  judgment 
of  retomo  habendo^  the  death  of  the  horse  was  held  a  good 
plea  in  an  action  upon  the  bond.*    In  Taylor  v.  Caldwell,* 

^  Paradine  v.  Jane,  Alleyn,  27;  Hannony  v.  Bingham,  12  K.  Y.  99; 
Tompkias  v.  Dudley,  25  id.  272. 
*  Benjamin  on  Sales,  424. 
<  Carpenter  v.  Stevens,  12  Wend.  589.  «  8  B.  flt  S.  826. 
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A  agreed  with  B  to  give  him  the  use  of  a  music  hall  on 
specified  days,  for  the  purpose  of  holding  concerts,  and  before 
the  time  arrived  the  building  was  accidentally  burned ;  held, 
that  both  parties  were  discharged  from  the  contract.  Black- 
bum,  J.,  at  the  close  of  his  opinion,  lays  down  the  rule  as 
follows :  "  The  principle  seems  to  us  to  be  that  in  contracts 
in  which  the  performance  depends  on  the  continued  existence 
of  a  given  person  or  thing,  a  condition  is  implied  that  the 
impossibility  of  performance,  arising  from  the  perishing  of 
the  person  or  thing,  shall  excuse  the  performance."  And  the 
reason  given  for  the  rule  is,  ^^  because  from  the  nature  of  the 
contract,  it  is  apparent  that  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  the  particular  person  or 
thing." 

The  rule  does  not  apply  conversely,  and  the  loss  from  causes 
beyond  control  of  that  which  the  vendor  has  agreed  to  sell  is 
not  under  our  system,  as  it  was  at  Rome,  so  far  an  excuse  for 
non-delivery  as  to  warrant  a  recovery  of  the  price.^ 

The  case  is  substantially  the  same  where  the  contractor  is 
prevented  by  disease  or  death  from  doing  an  act  or  rendering 
a  service  which,  as  in  the  case  of  an  engagement  to  sing  at  a 
concert  or  appear  at  court  at  the  day  named  in  a  recog- 
nizance, is  so  far  personal  that  no  one  else  can  fill  the  place.^ 

Such  is  the  position  of  an  artist  who  becomes  blind  while 
working  at  the  picture  which  he  has  been  employed  to  paint, 
or  of  an  author  who  is  overtaken  by  illness  in  the  midst  of 
his  work,  and  the  default  will  be  excused  in  both  cases,  —  or 
rather  there  is  no  default,  although  there  may  be  an  obliga- 
tion to  refund  any  amount  that  may  have  been  paid  in 
advance  for  the  unfinished  work.^ 

It  may  accordingly  be  stated  as  a  general  principle,  that 
where  from  the  nature  and  wording  of  the  contract  it  cannot 
be  carried  into  effect  if  some  specific  thing  or  person  ceases 

1  Ante;  Kein  v.  Topper,  62  N.  Y.  660. 

s  Boast  V.  Firth,  L.  B.  4  C.  P.  1;  HaH  v.  Wright,  8  £.  B.  &  £.  746; 
Anglo-Egyptian  N.  Co.  v,  Rennie,  L.  R.  10  C.  P.  271;  Scully  v.  Kirk- 
patrick,  29  P.  F.  S.  381. 

•  See  HaU  V.  Wright. 
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to  exist  or  is  disabled  by  disease,  the  parties  will  be  presumed 
to  have  contemplated  the  possibility  of  such  an  event,  and  to 
have  intended  that  if  the  contingency  occurred  the  obligation 
should  be  dissolved.  Whether,  therefore,  the  impossibility 
arises  from  the  death  or  illness  of  the  person  by  whom  the 
agreement  is  to  be  performed,  or  the  destruction  of  the  place 
where,  or  means  through  which  alone  it  can  be  fulfilled,  there 
is  equally  a  breach  of  an  implied  condition,  and  the  contract 
cannot  be  enforced.^ 

It  is  therefore  a  sufficient  answer  to  an  action  for  the  non- 
fulfilment  of  an  agreement  to  erect  machinery  in  a  shop  or 
mill,  that  the  premises  were  destroyed  by  fire  before  the  work 
could  be  finished ;  and  a  contractor  who  agrees  to  repair  a  house 
may  claim  the  protection  of  the  same  principle,  if  the  house  is 
consumed  before  the  work  is  finished.^  When  the  agreement 
is  for  work  on  a  particular  thing  belonging  to  another,  which 
is  partly  performed,  and  the  thing  perishes  before  the  whole  is 
performed,  the  contractor  is  not  only  discharged  but  may  be 
entitled  to  retain  any  sums  that  have  been  paid  in  pursu- 
ance of  the  contract  while  tlie  work  was  going  on ;  and  the 
rule  is  not  less  applicable  because  part  of  the  work  is  to  be 
done  in  the  contractor's  shop,  and  then  supplied  or  fitted 
to  the  thing  in  question.^  A  general  undertaking  by  a  lessee 
to  keep  in  repair  stands  on  a  different  footing,  as  being  in 
effect  to  maintain ;  and  if  the  premises  are  destroyed  by  fire 
or  swept  away  by  a  flood  they  must  be  rebuilt,  at  whatever 
cost.* 

"  There  seems,"  said  Blackburn,  J.,  in  Taylor  v.  Caldwell, 
^^no  doubt  that  where  there  is  a  positive  contract  to  do  a 
thing  not  in  itself  unlawful,  the  contractor  must  perform  it 
or  pay  damages  for  not  doing  it,  although  in  consequence  of 

1  Taylor  v.  Caldwell,  3  Best  &  Smith,  S26,  833;  Hall  v.  Wright, 
8  £.  B.  &  E.  746;  Thomas  v.  Knowles,  128  Maas.  22;  Field  v.  Bracketti 
56  Me.  121. 

«  Lord  V.  Wheeler,  1  Gray,  282. 

*  Lord  V.  Wheeler,  1  Gray,  282;  Anglo-Egyptian  N.  Co.  v.  Bannie, 
L.  E.  10  C.  P.  271. 

«  See  The  Brecknock  Co.  v.  Fritchaid,  6  T.  B.  760;  Walton  o.  Watar* 
hooBe,  2  Wms.  Saond.  422. 
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unforeseen  accidents  the  performance  of  his  contract  has 
become  unexpectedly  burdensome  or  even  impossible.  The 
law  is  so  laid  down  in  1  Boll.  Abr.,^  and  in  the  note  to 
Walton  V.  Waterhouse,*  and  is  recognized  as  the  general  rule 
by  all  the  judges  in  the  much-discussed  case  of  Hall  v. 
Wright.^  But  this  rule  is  only  applicable  when  the  contract 
is  positive  and  absolute,  and  not  subject  to  any  condition, 
either  express  or  implied;  and  there  are  authorities  which, 
as  we  think,  establish  the  principle  that  where  from  the  na- 
ture of  the  contract,  it  appears  that  the  ptirties  must  from  the 
beginning  have  known  that  it  could  not  be  fulfilled,  unless 
when  the  time  for  the  fulfilment  of  the  contract  arrived  some 
particular  specified  thing  continued  to  exist,  so  that,  when 
entering  into  the  contract,  they  must  have  contemplated 
such  continuing  existence  as  the  foundation  of  what  was 
to  be  done ;  there,  in  the  absence  of  any  expressed  or  im- 
plied warranty  that  the  thing  shall  exist,  the  contract  is  not 
to  be  construed  as  a  positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall  be  excused  in  case 
before  breach,  performance  becomes  impossible  from  the 
perishing  of  the  thing  without  default  of  the  contractor." 

Agreeably  to  a  recent  decision,  a  covenant  by  a  lessee  to  dig 
not  less  than  one  thousand  tons  of  clay  on  the  demised  prem- 
ises in  each  and  every  year  throughout  the  term  is  within  this 
principle,  and  a  plea  that  no  such  quantity  of  clay  existed  or 
could  be  found  on  the  land  may  be  a  good  defence.*  The 
case  of  the  Marquis  of  Bute  v.  Thompson  ^  might  appear  to 
be  at  variance  with  this  decision,  but  was  distinguished  on 
the  ground  that  the  contract  there  was  in  effect  in  the  alter- 
native, to  mine  the  coals  or  pay  a  certain  rent,  and  on  the 
failure  to  fulfil  one  branch  the  defendant  became  answerable 
on  the  other. 

It  may  be  observed  in  this  connection  that  a  lease  is  an 
irrevocable  sale  or  transfer  of  the  right  of  property  during 
the  term  for  a  yearly  return,  instead  of  a  sum  payable  in 

1  450,  Condition  (G).  «  2  Wms.  Saund.  421  a,  6th  ed. 

•  E.  B.  &  E.  746.  «  Clifford  v.  Watto,  L.  R.  6  C.  P.  677. 

•  13  M.  &  W.  487,  ante. 
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gross,  which  makes  the  tenant  as  much  the  owner  while  hiB 
interest  lasts  as  if  he  were  a  purchaser.  And  as  he  will 
reap  tlie  benefit  should  the  bargain  prove  advantageous,  so 
he  should  bear  the  loss  if  his  expectations  are  disappointed 
by  the  event.  Such  is  confessedly  the  rule  with  regard  to 
the  lease  of  a  farm,  a  manufactory,  or  a  ship,  and  it  is 
seemingly  not  less  applicable  to  the  lease  of  a  mine.  If  the 
failure  of  the  ore  in  a  mine  is  a  defence,  why  may  not  a  like 
plea  be  urged  where  a  house  which  has  been  let  is  destroyed 
by  fire  ? 

In  Walker  v.  Tucker,^  the  question  arose  on  a  plea  to  an 
action  brought  for  the  rent  reserved  in  a  lease  of  certain 
mines,  that  they  ^^  became  and  were  wholly  exhausted  and 
incapable  of  yielding  sufficient  coal  to  pay  for  working  said 
mines."  The  court  held  that  where,  from  the  nature*  of  the 
covenant,  it  is  apparent  that  the  parties  contracted  on  the 
basis  of  the  continued  existence  of  a  given  person  or  thing, 
a  condition  is  implied  that  if  the  performani^e  becomes  im- 
possible from  the  perishing  of  the  person  or  thing,  that  shall 
excuse  such  performance.  Had,  therefore,  the  plea  stopped 
shoii;  after  alleging  that  the  mines  became  wholly  exhausted, 
it  would  have  been  good;  but  the  subsequent  qualification 
showed  that  these  words  did  not  mean  exhausted  of  coal, 
but  only  of  such  coal  as  would,  with  due  diligence,  pay  for 
working  the  mines.  This  might  be,  and  yet  the  most  valu- 
able portion  of  the  mines  remain  untouched.  It  was  in- 
cumbent on  the  defendants  to  know,  and  the  presumption 
was  that  they  did  know,  when  they  made  the  covenant,  the 
difficulties  to  be  encountered  in  performing  it.  ^^  It  is  ele- 
mentary law  that  when  the  contract  is  to  do  a  thing  which 
is  possible  in  itself,  the  promisor  will  be  liable  for  a  breach 
thereof,  notwithstanding  that  it  was  beyond  his  power  to 
perform  it ;  for  it  was  his  own  fault  to  run  the  risk  of  under- 
taking to  perform  an  impossibility,  when  he  might  have  pro- 
vided against  it  by  his  contract."  ^  Impossible  is  here  used  in 
the  sense  in  which  it  is  synonymous  with  impracticable ;  or, 
in  other  words,  with  that  which  cannot  be  done  because  it 

>  70  m.  627,  542.  *  1  Chitty  on  Contracts,  11th  Am.  ed.  1074 
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will  cost  more  than  any  benefit  that  can  be  derived  is 
worth.^ 

In  the  foregoing  instances  the  agreement  was  specific  for 
the  delivery  of  a  particular  thing,  or  that  it  should  be  done  in 
a  way  prescribed,  and  the  principle  does  not  apply  to  contracts 
in  genere  for  goods  of  a  certain  kind,  or  to  perform  an  act 
without  specifying  the  means.  There  is  an  obvious  differ- 
ence between  a  contract  to  forward  goods  by  a  particular 
ship  and  a  contract  to  forward  them  without  naming  the 
vessel;  and  it  will  not  be  an  answer  in  the  latter  case 
that  the  contractor  relied  on  a  ship  then  in  port  which  per- 
ished before  the  cargo  could  be  put  on  board,  and  that  he 
could  not  procure  another.  In  the  instance  first  above  sup- 
posed, the  contract  is  as  specific  as  a  sale  of  a  designated 
bale  of  merchandise  or  of  a  horse,^  and  the  destruction  of  the 
thing  terminates  the  obligation ;  in  tlie  second,  it  is  as  general 
as  an  undertaking  for  the  delivery  of  goods  of  a  certain  kind, 
and  if  the  means  originally  prepared  or  relied  on  fail,  the 
contractor  must  provide  others  at  his  peril. 

The  failure  of  a  usual  and  advantageous  means  of  perform- 
ance which  the  parties  contemplated  will  not  therefore  be  a 
defence  unless  it  is  specified  in  the  contract,  or  is  the  only 
means  of  carrying  it  into  effect,  and  was  so  regarded  on  both 
sides.^ 

In  the  case  last  cited,  the  question  arose  on  an  agreement 
for  the  carriage  of  merchandise  from  New  York  to  New 
Orleans  within  a  given  time,  with  a  deduction  of  ten  cents 
per  one  hundred-weight  from  the  freight  for  every  day  during 
which  the  carriers  were  in  default.  It  appeared  in  evidence 
that  the  goods  were  forwarded  in  the  usual  course  of  business 
to  Columbia,  in  the  interior  of  Pennsylvania,  to  be  carried 
thence  by  a  canal  which  was  rendered  unnavigable  by  a 
violent  and  unexpected  freshet,  so  that  it  was  necessary  to 
wait  until  it  could  be  repaired,  or  bring  the  goods  back  to 

»  See  Mobs  r.  Smith,  9  C.  B.  04.  *  Ante. 

•  Hand  r.  Baynes,  4  Wharton,  204;  Beebee  v.  Johnson,  10  Wend.  500; 
Harmony  v,  Bingham,  1  Daer,  210;  12  N.  T.  00;  McDonald  ».  Gardner, 
56  Wis.  85;  Eugster  v.  West,  85  La.  An.  110. 
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the  seaboard  which  would  have  been  attended  with  delay 
and  expense.  The  carriers  were  held  liable  to  tiie  penalty. 
It  did  not  appear  that  the  goods  could  not  have  been  sent  in 
time  by  sea,  and  they  had,  by  making  the  contract,  incurred 
the  burden  of  doing  all  that  was  requisite  to  carry  it  into 
effect  at  whatever  cost,  or  of  making  compensation  for  the 
delay. 

For  like  reasons  it  is  not  an  answer  to  an  agreement  to 
erect  a  house  that  the  ground  was  from  latent  defects  so 
treacherous  and  unsound  that  the  walls  fell  when  the  build- 
ing was  near  completion,  and  could  not  be  rebuilt  without 
driving  piles  or  the  use  of  some  other  costly  and  artificial 
means  of  obtaining  a  secure  foundation,  which  would  exceed 
the  contract  price ;  *  and  a  contractor  who  fails  to  proceed 
under  such  circumstances  will  not  only  lose  the  right  to 
compensation,  but  may  be  held  answerable  in  damages  or 
compelled  to  refund  the  sums  which  have  been  paid  in 
advance. 

In  Lovering  v.  The  Buck  Mountain  Coal  Co.*  the  defend- 
ants agreed  to  deliver  four  thousand  tons  of  coal  from  their 
mines  in  Lehigh  County  from  time  to  time  as  required,  at 
their  wharf  in  Philadelphia.  The  only  route  by  which  the 
coal  could  be  transported  to  the  place  of  delivery  was  the 
canal  of  the  Lehigh  Navigation  Company,  which  was  swept 
away  by  a  freshet  soon  after  the  first  order  had  been  filled, 
and  the  defendants  were,  consequently  unable  to  comply  with 
the  subsequent  orders.  When  the  canal  was  again  in  work- 
ing order  they  offered  to  deliver  the  residue,  which  was  de- 
clined on  the  ground  that  the  time  had  gone  by ;  and  a  suit 
brought  for  the  previous  default.  The  court  held  that  tlie 
plaintiffs  must  be  presumed  to  have  been  aware  of  the  place 
whence  the  coal  was  to  come,  and  of  the  means  through 
which  alone  it  could  be  shipped,  and  to  have  agreed,  subject 
to  an  implied  condition  that  the  canal  should  continue  in 
such  working  order  as  would  render  it  possible  to  fulfil  the 

1  Superintendent  and  Trustees  o.  Bennett,  8  Dutch.  613;  Dermott  o. 
Jones,  2  Wall.  1. 
S64F^291 
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contract.  The  obligation  was  consequently  suspended  while 
the  break  continued,  and  all  that  could  reasonably  be  required 
of  the  defendants  was  that  they  should  be,  as  they  actually 
were,  ready  and  willing  to  forward  the  coal  as  soon  as  the 
canal  was  repaired.  When  their  offer  to  do  so  was  declined, 
there  was  no  longer  any  liability  on  either  side,  because  the 
plaintiffs  were  not  bound  to  accept  the  coal  at  a  later  period, 
nor  the  defendants  for  an  inevitable  delay.  The  case  conse- 
sequently  fell  within  the  doctrine  of  Appleby  v.  Myers,^  that 
when  the  completion  of  a  contract  to  supply  and  put  up 
machinery  for  the  defendants'  mill,  was  prevented  by  a  fire, 
which  consumed  the  premises  after  part  of  the  work  had  been 
performed,  there  was  a  common  misfortune  but  no  fault,  and 
the  contractor  was  not  entitled  to  compensation  for  the  work 
already  done,  nor  the  owner  to  damages  for  the  failure  to 
complete  the  whole. 

It  may  be  observed  with  regard  to  the  decision,  that  if  the 
question  in  Appleby  v.  Myers  was  analogous,  it  was  not  the 
same.  If  the  thing  stipulated  for  ceases  to  exist,  the  contract 
is  at  an  end,  but  it  does  not  follow  that  the  failure  of  that 
which  is  not  stipulated  for  will  have  the  same  effect  because 
it  is  the  only  means  by  which  the  contract  can  be  fulfilled. 
Where,  as  in  Lovering  v.  The  Buck  Mountain  Coal  Co.,  the 
contract  is  for  delivery  at  a  remote  point,  there  is  an  im- 
plied condition  that  the  seller  shall  have  a  reasonable  time, 
and  any  event  by  which  the  transit  is  unavoidably  delayed  is 
admissible  to  show  that  he  is  not  in  default.  The  case  went  to 
the  jury  on  this  ground  in  the  court  below,  and  the  judgment 
seemingly  establishes  nothing  more. 

The  question  is  throughout  one  of  intention,  and  if  a  man 
will  warrant  that  which  is  beyond  himian  power,  as,  for  in- 
stance, life,  or  that  a  building  or  growing  crop  shall  not  be 
damaged  by  hail  or  consumed  by  fire,  he  will  be  answerable 
as  an  insurer,  if  on  no  other  ground.  A  man  may  by  apt 
words  bind  himself  that  it  shall  not  rain  to-morrow,  or  he  will 
pay  damages,^  and  the  contracts  by  which  ships  are  insured 
against  the  perils  of  the  seas,  houses  against  fire,  and  vine- 

1  L.  R.  2  C.  P.  651.  «  Ante;  Canham  v.  Barry,  15  C.  B.  610. 
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yards  from  the  devastating  hail-storms  which  arise  in  France, 
may  be  referred  to  this  principle,  and  would  be  invalid  wiCh- 
out  its  aid. 

The  intention  to  insure  need  not  be  expressed  in  terms ;  it 
is  enough  that>the  language  of  the  contract  read  in  the  light 
of  the  circumstances,  indicates  that  the  party  meant  to  bind 
himself  absolutely  and  at  all  events,  or  to  render  a  pecuniary 
compensation  if  the  thing  itself  cannot  be  performed.^  Thug 
when  the  plaintiff  executed  a  deed  and  took  a  collateral 
agreement  from  the  grantor  to  deliver  a  wooden  stable  on  the 
premises  whenever  it  should  be  demanded,  in  as  good  a  con- 
dition as  it  then  was,  the  court  held  that  the  undertaking  was 
unconditional,  and  that  the  destruction  of  the  building  by  fire 
was  not  a  defence.* 

It  is  immaterial  in  this  regard  whether  the  cause  which 
precludes  performance  is  or  is  not  what  is  commonly  called 
an  act  of  God.  The  actvs  Dei  of  the  law  books  is  simply 
such  a  violent  and  extraordinary  manifestation  of  the  natural 
forces  which  are  constantly  at  work  in  a  less  degree,  as  can 
neither  be  guarded  against  nor  foreseen,  and  no  more  the 
result  of  divine  causation,  than  any  other  event  in  the  ap- 
pointed order  of  the  universe ;  and  therefore  as  much  within 
the  scope  of  a  contract  to  be  answerable  should  it  happen,  as 
if  it  were  of  every-day  occurrence. 

A  covenant  to  do  an  immoral  act,  or  one  contrary  to  law, 
is  illegal  and  void  ab  initio;  and  the  effect  is  the  same  when  a 
statute  forbids  that  which  was  lawful  when  the  agreement 
was  made,  because  the  law  will  neither  enforce  what  it  has 
prohibited  nor  hold  the  covenantor  answerable  in  damages 
for  refraining  in  obedience  to  its  command;^  or  as  the  rule 
was  stated  in  Brewster  v.  Kitchell,*  if  the  covenantor  agrees 
not  to  do  an  act  or  thing  which  it  was  lawful  to  do,  and  an 
Act  of  Parliament  comes  after  and  compels  him  to  do  it,  the 

1  Goddard  v.  Bebout,  40  Ind.  114.  *  40  Ind.  114. 

*  Brewster  v.  Eitchell,  1  Salk.  198;  Brown  v.  The  Mayor  of  LoDdon, 
9  C.  B.  N.  8.  726;  Baily  v.  De  Crespigny,  L.  R.  4  Q,  B.  180;  Jones  ». 
Judd,  4  Comst.  412;  Brick  Presbyterian  Church  v.  New  York,  5  Cow.  538. 

«  1  Salk.  198. 
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statute  repeals  the  covenant.  So  if  he  covenants  to  do  a  thing 
which  is  lawful,  and  an  Act  of  Parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  ii|  repealed.  This  is  not  on 
the  ground  of  impossibility  but  illegality ;  and  hence  a  subse- 
quent prohibition  by  a  foreign  government  is  not  necessarily  a 
defence,  although  the  act  is  to  be  done  within  its  territory.* 

When  the  act  stipulated  for  is  innocent  in  itself,  the  plain- 
tiff may  be  entitled  to  damages,  although  it  is  rendered  ille- 
gal by  circumstances  of  which  he  is  ignorant,  and  in  Wild  v, 
Harris,^  compensation  was  awarded  for  ihe  breach  of  a  prom- 
ise of  marriage,  although  the  defendant  was  a  married  man, 
on  proof  that  the  fact  was  unknown  to  the  plaintiff. 

The  validity  of  a  guaranty  against  an  alteration  of  the  law, 
as  for  instance,  that  Congress  will  not  depreciate  the  cur- 
rency, or  lay  such  a  duty  on  wool  with  a  view  of  encouraging 
American  industry  as  will  render  the  manufacture  of  broad- 
cloth impracticable,  is  a  question  of  purpose  and  circumstan- 
ces, that  admits  of  an  affirmative  reply  when  the  object  is 
indemnity  or  insurance.*  A  contract  to  do  an  act,  notwith- 
standing any  laws  that  may  be  made  to  the  contrary,  is,  if 
taken  literally,  invalid. 

I  may  add  in  this  connection  that  a  clause  in  a  lease  pro- 
viding that  the  tenant's  goods  shall  not  be  exempt  from 
distress  by  virtue  of  any  subsequent  statute,  is  valid  in  Penn- 
sylvania as  a  waiver  of  a  right  conferred  for  his  benefit,  and 
that  cannot  be  abrogated  retroactively  consistently  with  the 
Constitution  of  the  United  States.^  Such  also  is  the  rule  with 
regard  to  clauses  in  notes  or  other  contracts,  exempting  prop- 
erty to  a  certain  amount  or  value  from  execution.  An  oppo- 
site view  prevails  in  New  York.^ 

1  See  Barker  v.  Hodgson,  3  M.  &  S.  267 ;  Kirk  v.  Gibbs,  1  H.  &  N. 
810 ;  Ford  r.  Cotesworth,  L.  R.  4  Q.  B.  127 ;  6  id.  644 ;  Knowles  v.  Dabney, 
105  Mass.  437. 

«  7  C.  B.  999. 

•  Brown  v.  The  Ins.  Co.,  1  £.  &  E.  853 ;  The  Mayor  v.  Oswald,  1  £. 
&  B.  295. 

«  McKinney  v.  Reader,  6  Watts,  34;  Case  v.  Dunmore,  23  Pa.  98; 
Lauck's  Appeal,  24  id.  426 ;  Bowman  o.  Smiley,  31  id.  225. 

•  Eneetle  v.  Newoomb,  22  N.  Y.  249. 
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The  inquiry  may  be  summed  up  as  follows :  —  A  contract 
involving  an  impossibility  may  be  viewed  as  an  undertaking 
that  the  impossibility  shall  be  specifically  performed ;  that  it 
shall  be  performed  as  an  equivalent  for  something  which  the 
opposite  party  is  to  do  or  render ;  or  as  a  guaranty  that  if  the 
event,  though  beyond  human  control,  occurs  and  is  attended 
with  injurious  consequences,  the  contractor  will  make  com- 
pensation. Viewed  in  the  first  aspect  it  is  necessarily  in- 
valid ;  in  the  last  two,  the  contractor  may  be  answerable  in 
damages  to  an  amount  equalling  the  value  parted  with  or  loss 
sustained. 
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ACCEPTANCE  OF  OFFER, 

definition,  331,  344. 

at  RomaD  law,  118,  177,  181,  345,  368. 

at  common  law,  178. 

implied  in  performance,  333. 

doctrine  of  U.  S.  Supreme  Court  as  to  notice  of  acceptance  of  guar- 
anty, 180,  318. 

promise  to  give  time  for,  170,  338. 

promise  to  give  refusal,  170. 

bid  at  auction,  339. 

must  strictly  pursue  the  terms  of  the  offer,  843,  365,  380. 

communication  of,  to  the  offerer,  844. 

after  death  of  offerer,  370. 

oral  acceptance  of  written  offer,  385. 

See  also  Mail  (Contracts  by);  Offer;  Reyogation  of  Offer; 
Trleoraph  (Contracts  bt). 
ACCEPTILATIO,  33. 
ACCORD  AND  SATISFACTION,  202. 
ACCOUNT.    See  Assumpsit. 
ACT  OF  GOD.     See  Impossibility. 

ADEQUACY  OF  CONSIDERATION.    See  Consideration. 
ADOPTION.     See  Ratification. 
AGENCY.     See  Mandatum. 

at  common  law  agent's  contract  binds  the  principal  and  not  the  agent, 
unless  under  seal;  under  the  civil  law  bound  the  agent  directly  and 
the  principal  indirectly,  through  the  obligation  to  indemnify  the 
agent,  93-95,  172. 

application  of  these  principles  between  partners,  98. 

ratification  of  agent's  torts.    See  Ratification. 
ALTERATION  OR  DISSOLUTION, 

of  executory  parol  contracts,  220. 

of  contracts  under  seal,  221. 

at  Roman  law,  221. 
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ANTECEDENT  CONSIDERATION.    See  CoNSiDSRAnoir. 

ANTENUPTIAL  DEBT, 

promise  by  husband  to  pay  wife's,  244. 

APPROPRIATION.    See  Salb. 

ASSENT.    See  Consent. 

ASSUMPSIT, 

origin.    See  Trespass  on  the  Case. 

resemblance  in  origin  to  innominate  contracts  at  Roman  law,  102. 

transition  from  trespass  on  the  case  to,  134. 

distinction  between  the  two  actions,  132,  134, 142,  150. 

early  objection  to,  that  debt  lay,  136. 

distinction  between  misfeasance  and  nonfeasance,  166. 

consideration  necessary,  135. 

common  counts,  indebitatus  assumpsit,  255. 

for  money  had  and  received,  104,  232. 

for  money  due  on  account  stated,  260. 

for  goods  sold  and  delivered,  455. 

parties  where  consideration  moves  from  a  third  person,  103,  232. 

for  money  paid  by  mistake,  233. 

against  common  carriers  and  innkeepers,  151. 

where  a  tort  is  also  a  breach  of  contract,  152,  563. 

against  the  assignee  of  a  lease  for  non-peiiormance  of  coTenantB,  163. 

for  breach  of  executory  contract  of  sale,  306. 

for  breach  of  warranty,  563. 

facts  put  in  issue  by  non-assumpsit,  154,  260. 

ATTORNEY, 

liability  for  injuries  caused  by  ignorance  or  negligence,  156. 

AUCTION  (SALE  BY).    See  Bilateral  Contracts. 


B. 

BAILMENT, 

at  Roman  law.    See  Depositum;  Mandate;  Figkus. 

classification  at  common  law,  154. 

measure  of  care  required,  76-78,  127,  154,  156. 

effect  of  declarations  contemporaneous  with  the  contract,  126, 127, 153. 

gratuitous.  127-130,  150,  154-160. 

for  hire,  154. 

remedies  against  the  bailee,  151, 154. 

redelivery  to  bailor,  166. 

See  also  Common  Carrieb. 
BANKRUPTCY, 

waiver  of  discharge  in.    See  Waiver. 

BIENFAISANCE  (CONTRATS  DE),  182,  207. 
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BILATERAL  CONTRACTS, 

at  common  and  Roman  law,  181,  304,  836. 

mutual  promises  consideration  for  each  other,  and  may  be  obligatory 
though  neither  is  performed,  336,  587. 

reciprocal  promise  essential  when  stipulated  for,  804,  386. 

performance  alone  will  not  suffice  in  the  absence  of  continuing  re- 
quest, 304,  336,  377. 

unless  voluntarily  accepted  by  defendant,  377. 
BILLS  OF  EXCHANGE.     See  Promissory  Notss. 
BONAE  FIDEI  (ACTIONS),  34. 
BOUGHT  AND  SOLD  NOTES,  474. 
BRACTON,  12-18. 


CASE.    See  Trespass  on  tbe  Cabs. 
CAUSE, 

essential  to  obligation  of  contract  under  Roman  law,  72,  187,  188. 

origin  and  development  of  the  doctrine  of,  187. 

distinction  between,  and  consideration,  170,  IdO,  217. 
CAUTIO,  104,  105,  120. 
CHIROGRAPHA,  105,  120. 
CIVIL  LAW.     See  Roman  and  Civil  Law. 

definition  of,  in  the  Institutes,  64. 
CODIFICATION, 

disadvantages,  112, 113. 

See  also  Justinian's  Legislation. 
COMITIA,  21,  38-41,  70,  71. 
COMMODATUM, 

a  contract  re,  73,  151. 

definition,  74. 

distinguished  from  mutuumy  74,  75. 

repayment,  75. 

measure  of  care  required,  76. 
COMMON   CARRIER, 

liability  for  refusal  to  transport  goods,  130,  155. 

remedies  against,  for  loss  of  goods,  151. 
COMMON  COUNTS.    See  Assumpsit. 
COMMON  LAW, 

relation  to  the  Roman  law,  11-19. 

before  the  Norman  Conquest,  13. 

effect  of  the  Norman  Conquest,  18-15. 
CONDEMN  ATIO,  28. 
CONDICTIO,  23,  28. 
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CONDITION.     See  Acceptance  of  Offeb;  Considehation;  De- 
pendent AND  Independent  Covenants  and  Promibes. 
CONDUCTOR  OPERIS,  76. 
CONSENSUAL  CONTRACTS,  72,  85-106,  184. 

definition,  85. 

origin,  85,  86. 

distinguished  from  bilateral  contracts  of  the  common  law,  86, 87. 

yarious  forms  of.     See  Emptio  yenditio;  Locatio  conductio; 
Mandatum;  Societas. 
CONSENT, 

Bonroe  of  the  obligation  of  contracts  under  the  later  Roman  and 
modem  civil  law,  117,  170,  221. 

implied  at  the  common  law  in  promise  and  consideration,  118,  561. 
CONSIDERATION, 

definition,  118,  147,  207,  224,  248,  304. 

distinction  between,  and  cause,  190,  217. 

unknown  to  Roman  and  early  common  law,  119. 

derivation  of,  134-147. 

essential  to  validity  of  parol  contract,  146. 

not  to  contracts  under  seal,  146. 

must  be  something  stipulated  for  by  promisor  and  complied  with  by 
promisee,  134. 

may  be  performance  or  promise  to  perform,  136. 

acceptance  of  offer  such  a  promise,  360. 

where  promise  stipulated  for,  performance  will  not  suffice  unless  there 
is  a  continuing  request,  377. 

must  move  from  plaintiff  and  be  material  to  him,  118,  146. 

innominate  contracts  analogous,  102,  184. 

for  promise  to  pay  the  debt  of  another,  118. 

for  promise  to  pay  a  debt  before  or  after  it  is  due,  118. 

to  support  the  action  of  debt,  122,  147. 

in  contracts  of  subscription,  197. 

must  move  from  the  plaintiff,  118,  147. 

presumption  of,  in  promissory  notes,  192. 

adequacy,  199. 

forbearance,  199,  201,  206,  207,  213,  814. 

custody  of  child,  199. 

marriage,  200,  207,  212,  213,  225. 

worthless  patent  right,  201. 

smaller  sum  than  is  due,  201. 

larger  sum  than  is  due,  204. 

promise  to  pay  interest  legally  due,  202. 

payment  of  interest  in  advance,  202. 

thing  new  or  different  from  that  due,  202. 

forbearance  to  enforce  an  illegal  demand,  204. 

compromise  of  disputed  claim,  205. 

discontinuance  of  suit,  205. 

must  be  definite,  205,  208,  248. 
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CONSIDERATION  —  eantinued. 
further  advance,  205. 

fulfilment  of  existing  obligation,  210,  216* 
continuing,  210. 
must  be  induced  by  an  express  or  implied  pxomise  or  request,  211, 

215,  216,  221,  260. 
contingency  beyond  the  power  of  the  promisee,  214. 
presumption  of  relation  between  request  and  consideration,  217. 
promise  to  pay  for  that  to  which  the  promisee  is  already  bound,  218. 
rule  in  Massachusetts,  218. 
to  support  agreement  for  dissolution  or  alteration  of  an  executory 

parol  contract,  220. 
recital  of,  where  statute  requires  oontract  in  writing,  222. 
illegal,  225. 

refraining  from  marriage,  225. 

advantageous  to  the  promisor  or  detrimental  to  the  promisee,  225. 
deposit  of  a  chattel  not,  but  may  give  rise  to  a  trusty  166,  225. 
money  or  goods  deposited  for  the  use  of  a  third  person,  166, 198. 
act  done  in  compliance  with  request.     See  Implied  Pbomisb. 
past  act,  239. 
voluntary  services,  241. 

subsequent  promise  must  not  extend  beyond  consideration,  241,  245. 
antenuptial  debt,  244. 
testator's  debt,  244. 

payment  of  debt  with  interest  at  a  future  day,  245. 
building  materials  furnished  without  the  request  of  the  owner  of  the 

land,  253. 
repairs   by  a   tenant   with   the   knowledge   and   consent   of   the 

landlord,  253. 
introduction  of  nominal  consideration  in  aid  of  subsequent  promise,  254. 
equitable  obligation,  254. 
moral  obligation,  209,  253,  262. 

distinction  between  legral  consideration  barred  by  statute  or  disabil- 
ity, and  moral  obligation,  264. 
failure  of,  by  delivery  of  defective  goods  in  executory  contract  of 

sale.    See  Sale. 
partial  failure  of  entire  consideration  equivalent  to  total,  561. 
in  contracts  for  delivery  and  payment  by  instalments,  575,  618. 
CONSTITUTUM,  100,  185. 

CORPUS  JURIS  CIVILIS.    See  Justinian's  Legislation. 
COVENANT,  146. 

effect  of,  by  agent,  173. 

distinction  between,  and  parol  promise  with  regard  to  retraction. 

See  Revocation  of  Offer. 

See  also  Seal. 
COVENANT  (ACTION  OF), 
origin  of,  119. 
when  inadequate,  remedy  in  case,  188. 
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D. 

DAMAGES, 

measure  of,  for  breach  of  an  executory  contract  of  sale,  44G,  537. 
for  breach  of  warranty  in  the  sale  of  chattels,  566. 
DEBT, 

wager  of  law,  104, 122,  136,  137. 
consideration  to  support,  122. 
DEBTOR  AND  CREDITOE.    See  Loah. 
DECEIT  (ACTION  OF), 

approximation  of  case  to,  132. 

for  injury  occasioned  by  breach  of  contract,  133,  134, 133-140,  145. 
for  breach  of  warranty  in  sale  of  chattels,  132, 141. 
DELIVERY. 

definition,  450. 

obligation  arising  from,  at  Roman  law.     See  Rb  (Contracts). 
at  common  law.     See  ImplIbd  Promisb. 
See  also  Performancb;  Salb. 
DEMONSTRATIO,  28,  84. 

DEPENDENT  AND  INDEPENDENT  COVENANTS  AND  PROM- 
ISES, 
presumption  of  dependence  from  order  of  performance  and  pay- 
ment, 587. 
presumption  from  failure  to  fix  order  of  performance  and   pay- 
ment, 592. 
sale  and  conveyance  of  land,  592,  506. 
simultaneous  payment  and  delivery,  594,  615. 
effect  of  a  covenant  going  only  to  part  of  the  consideration,  600. 
change  of  dependent  to  independent  promise  by  waiver  of  perform- 
ance, 612. 
presumption  from  delivery  and  payment  by  instalments,  618. 
DEPOSITUM,  73,  151. 
definition,  75. 

distinguished  from  mandate,  75. 
transformation   of,   by  agreement,    to   eonmodaiwn,   mandate,  or 

mtUuum,  76. 
measure  of  care  required,  76,  127. 
DETINUE  (ACTION  OF), 

for  money  paid  or  goods  delivered  by  mistake,  104. 
DISABILITY.    See  Married  Woman. 
DISSOLUTION.    See  Alteration  or  Dissolution. 
DIVISIBLE  CONTRACTS.    See  Entire  and  Divisible  Contracts. 
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E. 


EDICTA  PROUT  RES  INCIDIT,  50. 
EDICTDM  PERPETUUM,  50. 
EMPTIO  VENDITIO,  87-90,184. 
ENTIRE  AND  DIVISIBLE  CONTRACTS. 

contracts  to  pay  by  instalments  for  a  single  act  or  thing,  018. 

waiver  of  default  by  acceptance,  020. 

structure  imperfectly  erected  on  another's  land,  022. 

part  performance  of  a  contract  for  service  for  a  specified  time,  028. 

recovery  for  substantial  performance  with  compensation  for  defects, 
027. 

destruction  of  the  subject-matter  before  the  completion  of  an  entire 
contract,  030. 

See  also  Salb. 
EQUITY. 

at  Roman  law.    See  Praetor. 

early  cognizance  of  breach  of  contract,  181, 144. 
See  also  Subrogation. 
ESTOPPEL, 

by  seal,  120. 
EVIDENCE, 

to  contradict  or  explain  instruments  in  writing,  104,  223,  474,  499. 

to  determine  whether  a  contract  of  sale  is  executory  or  for  specific 
goods,  442. 
EXCEPTIO,  33,  71. 
EXECUTED  AND  EXECUTORY  CONTRACTS, 

no  remedy  for  breach  of  executory  parol  contract  under  the  early 
common  law,  122. 
See  Consideration;  Married  Women;  Sale;  Sunday  Contracts. 
EXECUTED  CONSIDERATION.    See  Consideration;  Waiver. 
EXECUTOR, 

promise  of,  to  pay  testator's  debt,  244. 
EXERCITORIA  (ACTIONS),  80. 


FAILURE  OF  CONSIDERATION.    See  Consideration. 

FAMILIAE  EMPTOR,  70. 

FEME  COVERT.    See  Married  Woman. 

FINDER, 

liability  of,  150. 
FORBEARANCE.      See    Bilateral    Contracts;    Consideration; 

Unilateral  Contracts. 
FORGERY.    See  Ratification. 
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FORMULARY  SYSTEM,  25. 

defects,  42. 
FRAUD, 

as  a  defence  at  Roman  law,  100,  120. 

as  a  defence  at  common  law,  120. 

ratification  of  contracts  infected  with.     See  Ratificatioit. 
FRAUDS   (STATUTE   OF), 

promise  in  consideration  of  marriage,  208. 

signature  of  memorandum,  379,  380. 

signature  of  party  to  be  charged  sufficient,  378. 

G. 

GIFT, 

promise  to  give  invalid  at  common  law,  unless  nnder  seal,  192. 
binding  under  later  Roman  law,  81. 

revocation  of,  for  ingratitude  at  Roman  law,  182. 
GUARANTY, 

by  mandatum  at  Roman  law,  95,  175. 

case  for  breach  of  parol  contract  of,  133. 

essentials  to  valid  contract  of,  at  Roman  and  the  common  law,  171, 
181,  213,  221,  245. 

doctrine  of  the  United  States  Supreme  Court  as  to  notioe  of  accept- 
ance of  guaranty,  180,  318. 

by  instrument  under  seal,  181,  245,  310. 

in  consideration  of  further  advances.     See  Consider atiok. 

in  consideration  of  forbearance.     See  Consideration. 

foundation  of  guarantor's  right  of  action  against  debtor,  232, 234, 249. 

usually  a  unilateral  contract.     See  Unilateral  Contracts. 

bilateral  contracts  of,  339. 

H. 

HYPOTHECA,  99,  110. 


ILLEGAL  OR  IMMORAL  CONTRACTS,  654.     See  also   Sunday 

Contracts. 
IMPLIED  PROMISE, 

to  pay  for  an  act  done  or  service  rendered  at  request,  215,  227,  239, 
247,  377. 

payment  of  another's  debt,  103,  234. 

necessaries  furnished  to  a  married  woman,  228. 

wife's  funeral  expenses,  228. 

carriage  of  luggage  on  excursion  trains,  228. 

presumption  that  act  done  or  service  rendered  was  not  gratuitous,  228. 

rebuttal  of  presumption  by  evidence  of  the  relation  of  ^e  parties,  228. 
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IMPLIED  PROMISE,  — eonftnwed. 

implied  request,  231. 

payment  of  taxes  by  auctioneer  on  goods  left  with  him,  231* 

request  to  become  surety,  indorser,  or  guarantor,  232. 

money  paid  by  mistake,  104,  233. 

effect  of  express  agreement,  235. 

subsequent  promise  as  evidence  of,  246,  250. 

declaration  on.     See  Assumpsit. 

to  pay  for  goods  sold  on  Sunday  and  delivered  afterward,  299. 

that  goods  sold  by  desciiption  shall  answer  th^  description,  478. 
shall  be  fit  for  the  vendee's  pui-pose,  486. 
shall  be  merchantable  as  described,  491. 
IMPOSSIBILITY, 

effect  of,  on  contracts  at  Roman  law,  174,  634,  638, 

at  common  law,  639. 

arising  from  the  nature  of  the  act  or  thing  promised,  174,  639,  641. 

distinction  between  what  cannot  be,  and  what  cannot  be  accom- 
pUshed,  642. 

arising  from  inability  of  the  promisor,  174. 

contracts  for,  as  contracts  of  insurance,  174,  643,  644,  663. 

effect  of  warranty  of  possibility,  176,  643,  644,  653. 

implied  warranty  of  possibility,  176.  . 

contracts  void  for,  because  not  seriously  intended,  176,  641. 

subsequeut,  as  an  excuse  from  performance,  630. 

act  of  God,  637,  654. 

vis  major,  74,  87,  630,  634,  637,  654. 

resulting  from  the  destruction  of  the  subject-matter,  630,  644. 

distinction  between,  and  inconvenience,  650. 
INDEBITATUS   ASSUMPSIT.     See  Assumpsit. 
INDEPENDENT  COVENANTS  AND  PROMISES.     See  Dependent 

AND  Independent  Covenants  and  Promises. 
INDORSEMENT.     See  Promissory  Notes. 
IN  JURE  CESSIO,  65,  66,  71. 
INJECTIO  MANUS.     See  Manus  Injectio. 

INNKEEPER, 

liability  of,  for  loss  of  lodger's  goods,  151, 155,  156. 
for  refusing  to  receive  lodgers,  155. 
INNOMINATE  CONTRACTS,  101-103,  184,  185, 186. 

origin  and  classification,  101,  184. 
INSTITORIA  (ACTIONS),  86. 
INSURANCE.     See  Impossibility. 

against  a  past  risk,  191. 
INTENTIO,  28,34. 
INTERDICT,  35-37. 

analogy  to  injunction,  36. 

to  habeas  corpus  or  mandamus,  87. 
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INTfiRESSfiS  (CONTRATS).    See  Titrb  on^reux  (Contbats  1). 
INTEREST, 

promise  to  pay,  implied  in  loan  by  mancipation,  74. 
See  also  Considbbation. 


JOINT  CONTRACTS, 

joint  contractors  for  divisible  performance  answerable  at  common  law 
each  for  the  whole,  114,  116. 
under  the  civil  law  only  for  their  respective  shares^  114,  116. 

revival  of  joint  debt  barred  by  statate  of  limitations,  244. 
JUDEX, 

trial  by,  analogous  to  trial  by  jury,  24-35,  87-56. 
JUDICIS  POSTULATIO,  24. 
JURISCONSULTS, 

functions  of.    See  Responsa  Fbudbntum  ;  »Tubtimian'8  Legis- 
lation. 
JURISPRUDENCE  (GROWTH  OF),  1. 

the  Roman  law,  3. 

during  the  middle  ages,  6. 

relation  of  the  Roman  law  to  the  common  law,  11. 
JUS  CIVILE,  20,  22.    See  also  Praetor. 
JUS   HONORARIUM   OR   PRiCTORIUM,   20,    22,   80.     See    also 

Praetor. 
JUSTINIAN'S  LEGISLATION, 

defects  of  the  formulary  system,  42. 

the  jurisconsults,  52. 

responsa  prudentum^  53. 

treatises,  55. 

Code,  56. 

Digest,  57. 

Institutes,  58. 

influence  on  the  progress  of  jurisprudence,  107. 


L. 
LAND, 

contracts  for  the  sale  of.    See  Frauds  (Statute  of). 
obligation  of  owner  to  pay  for  structures  erected  upon,  623. 
LEASE.    See  Locatio  conductio. 

under  the  Roman  and  early  English  law  merely  contractual,  and  did 

not  confer  right  of  ownership,  92,  153. 
actions  on,  confined  to  original  parties,  and  could  not  be  maintained 
by  or  against  an  assignee,  ibid. 
LEGIS  ACTIONES.  21,  23^85. 
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LEX, 

Calpumiaj  24,  25« 

Cincia,  81. 

Pinaria,  24. 

Silia,  24,  25. 
LIMITATIONS  (STATUTE  OF). 

apportionment  of  joint  debt  by  means  of,  244. 

plea  of,  256,  257. 

waiver  of,  by  subsequent  promise.     See  Waiver. 

new  and  different  promise  to  pay  debt  barred  by,  259,  292. 
LITERIS  (CONTRACT),  72. 

definition,  82,  104,  185. 

proof,  82. 

limitation  of  debtor's  right  to  dispute,  84,  185. 

disuse,  84,  105,  120,  185. 
LITIS  CONTESTATIO,  31. 
LOAN, 

by  means  of  mancipation,  67,  74. 

early  powers  of  creditors,  67,  68. 

interest,  74. 

contracts  of,  at  later  Roman  law.     See  Commodatum  ;  Mutuum. 
LOCATIO  CONDUCTIO,  87,  184. 

definition  and  requisites,  00. 

locatio  reif  90. 

locatio  opens  and  locatio  operarum,  91,  636. 
LORD'S  DAY.    See  Sunday  Contracts. 


M. 

MAIL  (CONTRACTS  BY). 

At  civil  law. 

offer  might  be  retracted  before  acceptance,  although  retraction 
did  not  reach  offeree  until  afterwards,  369. 

acceptance  ineffectual  until  delivered  to  offerer,  177,  346. 

mailing  acceptance  after  revocation  is  mailed,  118. 

mailing  revocation  after  acceptance  is  mailed,  178,  346. 

simultaneous  delivery  of  acceptance  and  rejection,  346. 
At  common  law, 

acceptance  effectual  as  soon  as  mailed,  178,  342,  352. 

time  within  which  acceptance  may  be  mailed,  340. 
See  also  Acceptance  of  Offer  ;  Offer  ;  Revocation  of  Offer. 
MANCIPATION  OR  NEXUS,  24,  65-70,  78,  85,  95, 104,  110. 
MANDATUM,  87,  185,  214. 
definition,  93. 
origin,  95-97. 
distinguished  from  depositum^  75. 
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MANDATUM,  —  continued. 

measure  of  care  required,  77,  127. 

resemblance  to  both  the  trust  and  the  agency  of  the  oommon  law, 
93,  97. 

relations  of  mandatary  and  mandant  to  contracts  of  the  mandatary, 
9a-95,  171. 

guaranty  by  means  of,  95. 
MANUS  INJECTIO,  23,  25,  30,  32. 
MARRIAGE, 

contract  of,  210. 

See  also  Consideration. 
MARRIED  WOMAN, 

liability  of  husbaud  for  necessaries  furnished  to,  228. 

contracts  of,  294,  379. 

promise  after  discoverture  to  pay  debts  contracted  daring  oovertare. 
See  Waiver. 

performance  of  executory  contract  by,  879. 

receipt  of  consideration  by,  380. 
MAXIMS, 

caveat  emptor,  458,  464,  470,  483,  494,  505,  514,  529. 

epistola  non  contrahit  sed  nuntiat  dominum  contrahere,  346. 

ex  nuda  promissione  non  oritur  actio,  120. 

falsa  demoustratio  non  nocet,  34. 

fortius  contra  proferentem,  113. 

id  certum  est  quod  certum  reddi  potest,  174,  403. 

in  fiction e  juris  semper  ezistit  aequitas,  27,  288. 

omnis  ratihabitio  retrotrahitur  et  mandato  aequiparator,  276,  279. 

prsesentia  corporis  tollit  errorem  uominis,  471,  476. 

quod  principi  placuit,  legis  habet  vigorem,  10. 

res  perit  domino,  74,  88,  434,  630. 

nt  res  magis  valeat  quam  pereat,  206. 
MEASURE  OF  DAMAGES.     See  Damages. 
MISFEASANCE.     See  Assumpsit  ;  Trespass  on  the  Cabs. 
MISTAKE, 

recovery  of  money  paid  or  goods  delivered  by,  104,  233. 
MORAL  OBLIGATION.     See  Consideration. 
MORTGAGE, 

at  Roman  law.     See  Hypotheca. 
MUTUALITY, 

performance  instead  of  reciprocal  promise,  377. 

oral  acceptance  of  written  offer,  378. 

performance  by  or  for  one  under  legal  disability,  879. 

memorandum  under  the  statute  of  frauds,  380. 
MUTUUM,  73-76. 

definition,  73. 

subjects  of,  73. 
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MUTUUM,  -^continued. 
interest,  74. 

distinguished  from  commodatum^  74,  76. 
repayment,  75. 
measure  of  care  required,  76. 


N. 
NEGLIGENCE, 

of  bailee.    See  Bailment. 

See  also  Torts. 
NEXUS.    See  Mancipation. 

NOMINAL  CONSIDERATION.    See  Consideration. 
NOMINIBUS  (CONTRACT).     See  Literis  (Contract). 
NON-FEASANCE.     See  Assumpsit;  Trespass  on  the  Case. 
NUDE  PACT.    See  Consideration. 


O. 

OBLIGATION  OP  A  CONTRACT, 

definition,  65. 

early  dependence  on  form,  117. 

at  the  later  Roman  and  modern  civil  law,  118, 149,  170,  639. 

at  the  common  law,  118,  149,  170,  239,  618,  637,  639. 
OBLIGATIONS  AT  ROMAN  LAW, 

classification,  64,  635. 

might  arise  from  tort  or  contract,  64. 

how  enforced,  21. 

legis  actiones,  23. 

formulary  system,  25. 

defects  of,  52. 

interdicts,  31. 
OFFER, 

promise  equivalent  to,  in  unilateral  contracts  until  performance,  305. 

acceptance  must  accord  with  offer,  343,  366. 

effect  of  death  of  offerer,  370. 
See  also  Acceptancb  of  Offer;  Revocation  of  Offer. 


P. 

PACT,  71-72. 

PAROL  CONTRACTS,  146. 

PARTIES.     See  Third  Person. 

PARTNERSHIP, 

at  Roman  law.    See  Societas. 
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PAST  CONSIDERATION.    See  Considebatiok. 

PERFORMANCE, 
definition,  569. 

to  complete  unilateral  contract.     See  Unilateral  Contracts. 
instead  of  recipix)cal  promise.    See  Bilateral  Contracts. 
must  be  exact  nvith  respect  to  kind,  quality,  quantity,  and  time, 
462,  569. 
See  also  Delivert;  Dependent  and  Indeps/^dent  Covenants  and 

Promises;  Impossibility;  Sale. 
PHYSICIAN, 

liability  of,  for  malpractice,  154,  155,  226. 
for  refusing  to  attend,  155. 

PIGNORIS  CAPIO,23,25. 

PIGNUS,  73,  151. 

PLEDGE, 

at  Roman  law.    See  Pignus. 

PLUS  PETITIO,  34. 

POLLICITATION.    See  Offer. 

POSSESSION, 

at  Roman  law,  92. 

POST-OFFICE    (CONTRACTS    THROUGH).      See   Mail    (Coh- 
tracts  by). 

PRAETOR, 

jurisdiction  of,  analogous  to  chancellor's,  20. 

functions  of,  23-35. 

pereginnus,  25. 

administration  of  criminal  law,  89. 

relation  to  Judex,  47,  48. 

edictum  perpeluum  and  edicta  prout  res  inciditf  50. 

PRAETORIAN  OBLIGATIONS,  64,  70,  98. 

PROMISSORY  NOTES, 

consideration  requisite,  192,  222. 

presumption  of  consideration,  192. 

payable  on  demand  for  the  debt  of  a  third  person,  192. 

as  satisfaction  for  debt,  203. 

accommodation  indorsement,  222,  232. 


QUALITY.    See  Sale. 

QUANTUM  MERUIT.    See  Implied  Promise. 
QUASI  EX  CONTRACTU  (OBLIGATIONS),  64, 103. 
QUESTIONES  PERPETUAE,  40. 
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B. 

RATIFICATION, 

definition,  272,  290. 

equivalent  to  a  command,  272. 

need  not  be  express,  274. 

may  be  implied  in  silence,  274. 

even  in  the  case  of  a  corporation,  275. 

by  whom  possible,  277,  281. 

of  torts,  279,  289. 

of  unauthorized  stoppage  in  tranntu^  280. 

indorsement,  281. 

notice  to  quit,  281,  288. 

insurance,  282. 

incomplete  contract,  283. 

contracts  infected  with  fraud,  801. 

of  forgery,  285. 

by  a  nation,  of  injuries  done  by  a  subject,  289. 

illegal  contracts,  296. 

after  repeal  of  statutory  prohibition,  298. 

implied  in  bringing  suit  on  a  contract,  878. 
REASONABLE  TIME,  205,  210,  339,  548. 
RE  (CONTRACTS), 

definition,  72. 

various  forms  of.  See  Commodatum;  Depobitum;  Mutuum;  Piokus. 
RECUPERATOR,  31. 
REFUSAL.     See  Reyocation  of  Offer. 

promise  to  give,  invalid,  unless  under  seal,  130,  338. 
REJECTION.     See  Sale. 
REPLICATIO,  33. 
REQUEST, 

promise  implied  in.    See  Implied  Promise. 
RES  MANCIPI  and  RES  NEC  MANCIPI,  66-70,  89. 
RESCISSION, 

return  of  consideration,  when  prerequisite  to,  539. 

within  what  time  possible,  543. 
See  also  Dependent  and  Independent  Covenants  and  Promises; 

Entire  and  Divisible  Contracts. 
RESPONSA  PRUDENTUM,  53-56. 
RETENTION.     See  Sale. 
REVOCATION  OF  OFFER  or  GUARANTY, 

at  civil  law,  90,  170,  311,  346. 

distinction  between  covenants  and  parol  promises  with  reference  to, 
310. 

may  be  at  any  time,  before  acceptance,  341,  368. 

notwithstanding  promise  to  give  time,  342. 

See  also  Acceptance  of  Offer;  Offer. 
48 
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ROMAN  AND  CIVIL  LAW, 

origin,  development,  and  extension,  1-8. 

during  the  middle  ages,  6-11. 

relation  of,  to  the  common  law,  11-19. 

ju$  civile  and  jus  honorarium  or  prcetorium.     See  Pr  jetor. 

legis  actiones.  See  Condictio;  Judicis  postulatio;  Manus  in- 
jECTio;  PiGNORis  CAPio;  Sacramentum. 

formulae  in  factum  and  in  jus,  25-28. 

formulary  procedure,  29-34. 

interdicts  uti  possidetis  and  utrtUn,  35-37. 

criminal  law,  39-41. 

function  of  the  judex,  42-56. 

responsa  prudentum,  53-56. 

classification  of  obligations,  64. 

modes  of  transferring  property.  See  In  jure  cbssio;  Mancipa- 
tion; Tradition;  Usucapion. 

contracts  as  finally  developed.  See  Consensual  Contracts  ;  Con- 
btitutum;  Innominate  Contracts;  Literis  (Contract);  Re 
(Contracts);  Verbis  (Contract). 

statutory  changes.    See  Justinian*s  Leoislation;  Lex. 

writing  customarily  employed  at  Rome  to  perpetuate  contracts,  80, 
104,  119. 

the  writing  evidence  and  not  the  contract  or  conclusive  as  at  present, 
80,  104,  119. 

a  contract  set  forth  in  writing  presumed  to  have  been  made  in  due 
form  until  the  contrary  was  proved,  80. 

written  contracts  substituted  for  verbal  on  the  downfall  of  the  em- 
pire, 105. 


S.    . 

SACRAMENTUM,  23,  24,  29,  69. 

SALE, 

one  of  the  primitive  contracts  at  Roman  law,  65. 

by  means  of  mancipation,  65-67,  69,  70. 

consensual  contract  of,  at  Roman  law.     See  Emptio  vrnditio. 

delivery  essential  at  Rome  to  passage  of  title,  87, 108, 121,  396,  442. 

did  not  pass  on  delivery  without  payment,  unless  sale  on  credit,  89. 

may  pass  at  common  law  by  virtue  of  the  contract,  108,  112,  397. 

acceptance  necessary  to  passage  of  title  under  executory  sale  of  goods 

of  a  certain  kind,  435. 
unless  seller  authorized  to  appropriate,  435. 
requisites  among  the  Anglo-Saxons  and  at  the  early  common  law,  69, 

121. 
on  Sunday.     See  Sunday  Contracts. 
of  specific  goods,  396. 

executed  and  executory  contracts  of,  396. 
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S  ALE, — continued, 

effect  of  intention  on  passage  of  title,  396. 

presumption  of  intention  from  delivery,  397. 

presumption  from  postponement  of  ascertainment  of  goods  or 

price,  400. 
mode  of  specification,  411. 
of  an  undivided  part,  413. 
by  a  joint  owner,  414. 
by  a  sole  owner,  413. 

title  may  pass  by  sale  of  a  given  part  of  undivided  mass  which 
is  alike  throughout,  415,  418. 
not  where  there  is  a  difference  in  kind  or  value,  431. 
of  grain  in  an  elevator,  417. 
of  oil  in  a  pipe  line,  418. 
in  New  York,  419,  425. 

Connecticut,  Maine,  New  Jersey,  and  Virginia,  425. 
Pennsylvania,  426. 
England  and  Massachusetts,  427. 
effect  of  inequalities  in  the  mass,  431. 
presumption  of  intention  from  payment,  434. 
appropriation,  434. 
admissibility  of  parol  evidence  to  determine  whether  a  sale  is 

executed  or  executory,  442. 
measure  of  damages  for  breach  of  an  executory  contract  of  sale, 
446. 
vendor's  lien,  447. 

waived  by  delivery,  89,  447,  456. 
condition  that  title  shall  not  pass  until  payment,  449. 
stoppage  in  transitu,  280,  450,  456. 
resale,  451. 
retention,  456. 
caoeat  emptor,  458. 

sales  by  description  of  goods  of  a  certain  kind,  462. 
contract  must  be  fulfilled  in  every  particular,  463. 
acceptance  necessary  to  pass  the  title,  435. 

unless  seller  authorized  to  appropriate,  440. 
vendor  answerable  for  soundness,  464-469. 
and  that  goods  shall  be  fit,  465. 
unless  purchaser  selects,  464-469. 
sale  by  description  of  specific  goods,  470. 
goods  must  answer  description,  471,  481. 
distinction  between  kind  and  quality,  471. 
latent  defects,  486,  491. 

vendor  answerable  if  goods  not  merchantable  as  described,  471,  481, 
493,  495. 
though  purchaser  inspects,  496. 
or  knows  the  description  is  erroneous,  476. 
law  held  differently  in  the  United  States,  502. 
though  inspection  is  impracticable,  504. 
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SALE,  —  continued. 

adulteration,  475,  493,  495,  497. 

if  description  be  accurate  commercially,  it  need  not  be  so  scientifi- 
cally, 475,  495. 
may  be  a  warranty,  a  condition,  or  undertaking  that  goods  are 
as  described,  535. 
sale  **  to  arrive  "  a  condition,  557,  559. 
sale  ''on  board  '^  an  undertaking,  557,  559. 
parol  evidence  admissible  to  elucidate  written  description,  443,  499. 

not  to  contradict  or  vary,  476. 
description  may  be  implied  from  name  imder  or  purpose  for  which 

thing  is  sold,  485. 
sale  by  sample,  508,  515. 

inferences  that  may  be  drawn  from  exhibition  of  a  sample,  509,  519. 
effect  of  inspection  by  the  vendee,  512,  513. 
effect  of  a  written  memorandum,  513. 

remedies  of  the  vendee  for  breach  of  executory  contract  by  tender 
insufficient  in  time,  quality,  quantity,  or  kind,  537. 
rejection  of  goods  tendered,  537,  542,  560. 
acceptance  of  part-performance  and  suit  for  balance,  587,  560. 
rejection  does  not  necessarily  imply  rescission,  539. 
measure  of  damages,  540. 

liability  of  vendor  for  injuries  resulting  from  defective  goods,  541. 
time  within  which  rejection  or  rescission  is  possible,  543,  545. 
where  goods  rejected  and  not  called  for  by  the  vendor,  545. 
effect  of  acceptance  of  defective  goods,  555. 
distinction  between  stipulations  that  impose  and  stipulations 
'    that  suspend  obligations,  557. 
of  goods  to  arrive  by  a  certain  ship,  557,  559,  571. 

to  be  shipped  from  a  certain  port,  572. 
of  goods  to  be  paid  for  as  shall  be  mutually  agreed,  558. 
failure  of  consideration  involved  in  tender  of  defective  goods,  560. 
effect  of  breach  of  warranty  on  the  obligation  of  the  vendee,  561. 
remedies  for  breach  of  warranty,  563. 
breach  of  entire  executory  contract  by  non-delivery  of  an  instalment, 

573. 
breach  of  entire  executory  contract  by  non-payment  for  an  instalment, 

575. 
effect  of  non-payment  for  an  instalment  under  a  divisible  contract,  618. 
waiver  of  default  by  acceptance,  620. 
See  also  Dependent  and  Independent  Covenants  and  P&omises; 
Entire  and  Diyisiblb  Contracts;  Warranty. 

SEAL, 

origin,  121. 

effect.    See  Consideration;  Covenant;  Estoppel. 

SERVICES, 

implied  promise  to  pay  for,  if  rendered  at  request.     See  IifPLiSD 

PROMISE. 
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SET-OFF, 

breach  of  warranty,  in  actions  for  purchase-money,  664. 
SOCIETAS,  87,  97,  185. 

dissolution,  97,  98,  109. 

liability  of  partners,  98,  99,  100. 
SPECIFIC  PERFORMANCE,  884,  392. 

STATUTES. 

13  Edw.  I.,  Westmin.  2,  c.  24  (Case),  24, 123, 132, 142. 

27  Hen.  VIII.,  c.  10  (Uses),  190. 

29  C.  II.,  c.  3  (Frauds).    See  Frauds  (Statute  of). 

7A„Ur25-'i     (Promissory  Note.).  192. 

19  &  20  Vict,  c.  97  (Consideration  for  Guaranty,  etc.)  224. 
See  also  Justinian's  Legislation;  Lex;  Limitations  (Statute  of). 
STIPULATIO.     See  Verbis  (Contract). 
STOPPAGE  IN  TRANSITU.    See  Sale. 
SUBROGATION,  173. 
SUBSCRIPTION  (CONTRACT  OF),  197. 
SUBSEQUENT  PROMISE.    See  Consideration;  Waiver. 
SUNDAY  CONTRACTS, 

insusceptible  of  ratification  by  subsequent  act  or  promise,  296,  297. 

carried  into  effect  on  a  succeeding  week-day,  299. 
SURETYSHIP.    See  Guaranty. 

SYNALLAGMATIC  CONTRACTS.    See  Bilateral  Contracts. 
SYNGRAPH^  105,  120. 


TELEGRAPH  (CONTRACTS  BY). 

time  and  mode  of  acceptance  of  offer  by  telegraph,  340,  362. 

contracts  by  mail,  362. 
See  Acceptance  of  Offer;  Mail  (Contracts  by);  Offer;  Revo- 
cation OF  Offer. 
TESTAMENT.     See  Will. 
THIRD  PERSON, 

contracts  for  the  benefit  or  performance  of,  93, 122, 171, 175, 177, 193. 

payment  of  debt  of,  103. 

right  of  action  on  promise  for  consideration  moving  from,  193. 

right  of  action  for  money  received  from,  193. 

fulfilment  of  contract  with,  as  consideration,  219. 

promise  of  debtor  to  pay,  245. 

contract  to  be  answerable  for  debt  of.     See  Guaranty. 
TITLE.    See  Sale. 
TITRE  ONfiREUX  (CONTRATS  i),  182. 


Digitized  by  VjOOQIC 


678  INDEX. 

TORTS, 

classification  of,  at  Boman  law,  65, 151,  635. 

malpractice,  126.  128,  154,  155. 

waiver  of  tort  by  bringing  assumpsit.     See  Assumpsit. 

ratification  of  agent's.    See  Ratification. 

breach  of  warranty  in  sale  of  chattels.    See  Warranty. 
TRADITION, 

a  mode  of  transferring  title  at  Roman  law,  65. 
TRESPASS  ON  THE  CASE, 

origin,  123. 

early  application  to  misfeasance,  123. 

extension  from  misfeasance  to  non-feasance,  130,  138,  158. 

approximation  to  deceit,  132. 

transition  to  assumpsit,  134. 

distinction  between,  and  assumpsit,  132,  134,  142,  150. 

for  injury  occasioned  by  breach  of  parol  contract  of  guaranty,  133. 

for  injury  occasioned  by  breach  of  covenant,  134,  138. 

for  breach  of  warranty  in  the  sale  of  chattels,  142,  563. 

for  breach  of  duty  as  bailee,  151. 

against  common  cari'iers  and  innkeepers,  151. 

to  recover  a  loan  for  use,  152. 

against  assignee  of  lease  for  non-performance  of  covenants,  153. 

against  gratuitous  bailee,  157. 

for  injury  caused  by  braach  of  gratuitous  promise,  158. 

general  issue,  154. 
TWELVE  TABLES,  21,24,82. 


U. 

UNCERTAINTY. 

contracts  void  for,  174. 
UNILATERAL  CONTRACTS, 

invalid  under  Roman  law  without  formal  question  and  response,  181, 
311. 

consideration  essential  to,  at  common  law,  unless  under  seal,  304. 

complete  on  performance,  304. 

revocable  till  then,  notwithstanding  promise  to  give  time,  309. 

notice  of  assent  and  promise  of  performance  unnecessary,  304,  313. 

guaranty,  307,  315. 

forbearance,  313. 

order  for  goods,  309. 

time  of  pei*formance,  809. 

revocation  of  promise.    See  Revocation  of  Offbr. 
USUCAPION,  65,  66,  70. 
USURIOUS  CONTRACTS,  296. 
UTI  POSSIDETIS  (INTERDICT),  35-37. 
UTILIS  (ACTION),  93. 
UTRUBI  (INTERDICT),  8&-37. 


Digitized  by  VjOOQIC 


INDEX.  679 


VENDOR'S  LIEN.    See  Sale. 

VERBIS  (CONTRACT)  OR  STIPULATIO,  24,  72, 185,  190. 

origin,  78. 

form.  78-80,  104-106. 

statutory  modifications,  81,  82,  105. 

disuse,  120,  185. 
VIS  MAJOR.    See  Impossibility. 
VOCATIO  IN  JUS,  29. 


W. 

WAGER, 

illegality  of,  191. 
origin  of  use  of,  in  pleading,  23. 
of  law.    See  Debt. 
WAIVER, 

definition,  272,  290. 

of  defence  by  subsequent  promise,  291. 

statute  of  limitations,  291.  . 

discharge  in  bankruptcy,  291. 

rule  in  Pennsylvania,  292. 

insanity,  294. 

coverture,  294. 

want  of  demand  and  notice  of  dishonor  of  a  bill  or  note,  295. 

illegality,  295. 

defective  performance  by  acceptance,  537,  560,  620. 

tort  by  suit  in  assumpsit.    See  Assumpsit. 
WARRANTY.     See  also  Sale. 
definition,  522. 
implied,  526. 

when  representation  operates  as,  527-531. 
cannot  be  proved  orally  where  contract  is  in  writing,  532. 
action  for  breach  of,  may  be  case  or  assumpsit,  132,  141,  563-568. 
aftersale,  241,  267,  532. 
distinction  between,  and  the  undertaking  implied  in  description,  474, 

524. 
distinction  between  general  and  specific,  in  sale  of  chattels,  475. 
breach  of,  as  a  set-off  in  actions  for  purchase -money,  564. 
measure  of  damages  for  breach  of,  566. 
WILL, 

by  means  of  mancipation  at  Roman  law,  69,  70. 
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